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ABUTTING  OWNERS— RIGHTS  OF  AS  TO  USE  OF  STREETS  FOR 

ELECTRIC  LINES  H,  268;  H,  228,  306, 

320,  348;  IV,  146,  217,  224;  V,  119,  184,  206;  VI,  161;  VH,  283,  424,  429. 

APPLIANCES  AS  PROPERTY.. I,  320;  II,  336;  V,  620;  VI,  663,  667; 
Vn,  827. 

CONTRIBLnX)RY  NEGLIGENCE. 

Aa  to  telegraixiB I,  207 

Of  passengers  on  electric  railway. IV,  648 

Of  travelers  with  respect  to  electric  railway IV,  660 

Of  persons  injured  by  dangerous  appliances VII,  768 

DANGEROUS  APPLIANCES. 

Injury  by  electricity. . .  .IV,  389;  V,  336;  VI,  301;  VH,  446,  647,  666, 
561,  586,  714,  761,  766. 

Injury  other  than  by  electricity. . I,  262;  II,  301;  TV,  401;  V,  367; 
VI,  332;  vn,  766,  768,  786. 

DISCRr\aNATION I,  92,  303;  II,  438;  VII,  864 

ELECTRIC  LIGHTING. 

Historical  sketch  of V,   83 

By  municipality   TV,  648;  V,  636;  VI,  678 

ELECTRIC  STREET  RAILWAY. 

Crossing  steam  railway IV,  217,  249;  V,  261 

Duty  of  passengers.     See  Contributory  Negligence. 

Duty  to  passengers IV,  341,  461,  646;  V,  427;  VI,  466 

Duty  of  travelers.     See  Contributory  Negligence. 

Duty  to  travelers TV,  646,  649;  V,  607;  VI,  609 

ELECTROCUTION Ill,  841;  VII,  820 

EMPLOYES,  INJURIES  TO TV,  606;  V,  373;  VI,  392;  VII,  768,  786 

GUARD  WIRES   VH,  647 

DTTERFERENCE  OF  ELECTRICAL  USES H,  330;  IH,  400,  460; 

IV,  296,  320;  V,  264;  VH,  428. 
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V,  66;  VI,  106;  VII,  233,  236. 

MUNICIPAL  LICENSE  FEE II,  116,  127;  III,  65,  71;  VII,  233 
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Generally I,  79;.  II,  6J6 
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Cipher  dispatch   II,  468,  492 
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Inviolability   I,  110;  II,  455 
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TELEGRAPH  ON  RAILROAD  RIGHT  OF  WAY Ill,  183 

TELEGRAPH  RATES. 

Stote  control  of   IV,  593 
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MiCHiQAK  Teusphonis  Company  V.  City  op  St.  Jossph. 

Miehiffon  Sujn-eme  Court,  Odohw  17»  1890. 

(121  Mich.  602.) 

TBJaPHOlfB  WIBBS — ^MmaCIFAL  OOIfTBOU 

The  establishment  of  rules  and  regulations  goyeming  the  erection  of  tele* 
phone  apparatus  in  streets  is  administratiye,  not  judicial.  The  court 
maj  OTder  a  municipality  to  make  sueh  regulations,  but  cannot  itself 
make  them. 

A  municipality  having  authoriced  a  telephone  oompany  to  use  its  streets, 
subject  to  reasonable  regulation  by  the  cify,  which  authorization  Xsj 
acceptance,  etc.,  has  become  a  contract,  cannot  nullify  it  l^  refusing  to 
make  regulations. 

Cases  of  this  series  cited  in  opinion:  City  of  Richmond  «.  Bo.  BM  TelepK 
d  Tel.  Co.,  vol.  7,  p.  83 ;  New  Orleans  v.  Ot.  8o.  Teleph.  d  Tel,  Co.,  vol.  2, 
p.  122;  Netcman  v.  Avondale,  vol.  4,  p.  82;  Hudson  Teleph,  Co,  v,  Jersey 
City,  vol.  2,  p.  133. 

Appeal  by  both  partieB  from  decree  of  Berriea  County  Court 
in  Chancery. 

The  'averments  of  the  bill  of  complaint  are  substantially  as 
follows:  Complainant  is  a  corporation  organized  under  Act  Na 
129,  Pub.  Acts  1883  (3  How.  Ann.  St.  c  102a,  sec.  3718a). 
Its  principal  office  is  in  Detroit.  It  carries  on  in  the  city 
of  St  Joseph  and  other  cities  and  towns  in  the  State  the  con- 
struction, maintenance,  and  operation  of  telephone  lines  and 
exchanges,  and  connects  with  the  lines  of  other  companies  with- 
out the  State.  It  has  in  this  State  about  460  toll  stations  and 
exchangee^  3,660  miles  of  lines,  and  6,550  miles  of  telephone 
wire,  besides  several  hundreds  of  miles  of  pole  lines  and  wires 
used  in  the  operation  of  local  exchanges.  April  4,  1881,  the 
Telephone  &  Telegraph  Construction  Company,  a  corporation 
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engaged  in  the  telephone  buainees  in  this  State,  presented  a  peti- 
tion to  the  common  council  of  the  village  of  St  Joseph  for  per- 
mission to  construct^  maintain,  and  operate  such  a  system  in 
said  village.    Permission  was  duly  granted,  and  that  company 
proceeded  at  large  expense  to  erect  poles  and  stretch  wires 
within  the  lines  of  the  streets  and  alleys  of  said  village  until 
June  5,  1891,  when  said  village  became  incorporated  as  a  city. 
Complainant  duly  acquired  by  purchase  all  the  property,  rights, 
and  privileges  of  said  construction  company.    It  has  since  con- 
tinued to  do  business  in  said  city,  and  has  furnished  to  said 
city  two  telephones  free  of  charge^  and  four  others  at  rates  be- 
low the  usual  charges.     It  has  permitted  said  city  to  occupy 
certain  poles  with  its  fire-alarm  wires  without  charge.     August 
3,  1897,  complainant  erected  in  a  good  and  workmanlike  man- 
ner, and  in  accordance  with  the  terms  of  the  statute,  certain 
poles  in  said  city  for  the  purpose  of  connecting  with  its  central 
office  the  premises  of  persons  who  had  subscribed  for  telephone 
service.    August  3,  1897,  the  common  council  passed  a  resolu- 
tion declaring  said  poles  and  wires  a  nuisance,  and  instructed 
the  street  oonmiissioner  to  forthwith  remove  them;  and  they 
adopted  a  resolution  providing  that  if  complainant  thereafter 
should  place  any  telephone  poles  in  any  streets  or  alleys  of  Ibe 
city,  without  first  having  obtained  permission^  said  oonunis- 
sioner  should  forthwith  remove  them.     He  commisi  saner  did 
remove  the  poles  and  wires  so  erected.    After  this  action  was 
taken,  complainant^  on  August  10th  and  18th,  presented  two 
petitions  to  the  common  council,  asking  permission  to  erect 
poles  in  certain  specified  streets  and  alleys*     The  council  re- 
fused to  grant  permission,  and  permitted  a  rival  company, 
known  as  the  Twin  City  Telephone  Company,  engaged  in  the 
same  business,  to  set  up  poles  and  string  its  wires  in  the  streets 
and  alleys  of  the  city.    Complainant  was  willing  and  anxious  to 
conform  to  all  reasonable  and  valid  regulations  with  reference 
to  the  placing  of  its  poles  and  stringing  of  its  wires,  and  so 
stated  in  said  petitions.    The  erection  of  these  poles  and  wires 
is  essential  to  enable  complainant  to  do  its  business  and  meet 
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the  requiremeoits  of  its  subscribers.     There  is  ample  space  on 
the  streets,  and  no  public  necessity  justifies  the  refuaaL     Under 
the  act  authorizing  its  incorporation,  cootnplainant  has  power  to 
construct  and  maintain  lines  of  wire,  with  the  neoeesary  erections 
and  fixtures  for  use  in  transmitting  messages,  along,  over,  across, 
or  under  any  public  places^  streets,  and  highways  in  the  State. 
Alleges  its  duties  to  receive  and  transmit  messages  without  dis- 
crimination, and  to  furnish  service  without  unreasonable  delay. 
By  the  acceptance  of  the  resolution  of  1881,  and  the  construction 
and  maintenance  of  its  telephone  system,  and  by  the  granting 
of  special  rates  and  privileges  to  the  city,  a  valid  contract  has 
been  created  between  the  parties,  by  virtue  of  which  the  city  is 
estopped  from  denying  the  complainant's  right  to  maintain  and 
use  existing  poles  and  wires,  and  to  continue  to  set  poles  and 
string  wires  over,  on,  and  in  the  streets  and  alleys  of  the  city. 
It  alleges  that  the  action  of  the  council  (1)  deprives  complainant* 
of  its  vested  rights;  (2)  impairs  the  obligation  of  a  contract: 
(3)  deprives  it  of  property  without  due  prcxsess  of  law,  and 
denies  to  it  the  equal  protection  of  the  laws ;  (4)  operates  as  a 
regulation  of  commerce  among  the  States;   (6)  will  produce 
irreparable  injury.     The  relief  asked  is  an  injunction  to  re- 
strain defendant  from  removing  or  interfering  witli  complain- 
ant's poles  and  wires,  and  from  interfering  with  the  replacing 
of  the  poles  already  removed  and  with  the  erection  of  new  ones. 
The  answer  denies  some  of  the  allegations  of  tlie  bill,  and  sets  up 
new  matter  in  defensa     It  does  not,  however,  dispute  the  sub- 
stantial and  material  allegations  of  the  bill.     It  admits  the 
removal  of  the  poles,  and  the  refusal  to  act  upon  the  petitions  of 
August  10th  and  16th.     It  defends  under  an  ordinance  passed 
June  8,  1897,  by  which  it  was  enacted  that  "no  telegraph  or 
telephone  poles  shall  be  located  or  erected  on  any  street,  alley,  or 
public  place  in  said  city,  and  any  such  pole  now  erected  shall 
not  be  taken  up  and  again  erected,  without  the  consent  of  the 
dty  ooundL'*     It  sets  up  the  ordinance  panting  a  franchise  to 
the  Twin  City  Telephone  Company,  and  states  "that  it  has  no 
doubt  whatever  that,  if  the  complainant  should  ask  for  a  similar 
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franchise  at  the  hands  of  the  city  council,  the  same  would  be 
granted.''     Issue  wafi  duly  f  ramed,  and  the  case  heard  in  open 
court     September  21,  1898,  the  court  made  an  order  holding 
that  the  common  council  had  the  right  to  provide  reasonable 
rules  and  regulations  by  which  the  complainant  should  be  gov- 
erned in  the  extension  of  its  lines;  that  the  council  had  ao 
authority  to  arbitrarily  prohibit  complainant  from  erecting  poles 
and  wires  upon  the  streets  and  alleys;  that  the  reasonableness  of 
such  rules  or  regulations  was  subject  to  the  review  of  the  court; 
that,  unless  said  council  should  within  30  days  pass  and  enact 
rules  and  regulations  by  which  complainant  was  to  be  governed 
in  the  extension  of  its  lines,  the  writ  of  injunction  should  issue, 
prohibiting  the  defendant  from  interfering  with  the  complain- 
ant in  erecting  its  poles  or  placing  its  wires.     The  order  further 
required  that  before  extending  its  lines,  complainant  should 
present  to  the  court  a  statement  of  the  manner  in  which  it  pro- 
posed to  proceed  with  such  extension,  and  prohibited  complain- 
ant from  proceeding  except  under  such  reasonable  rules  and 
regula^ons  as  the  court  shall  deem  necessary  for  the  public 
safety  and    convenience.     On    November    llth    following,  a 
formal  decree  was  entered  substantially  the  same  as  the  order 
above  recited.     From  this  decree  both  parties  appeal.     Com- 
plainant attacks  only  so  much  of  the  decree  as  provides  that  the 
oourt  shall  establish  the  reasonable  rules  and  regulations.     The 
defendant  attacks  the  decree  in  its  entirety. 

Wells,  Angell,  Boynton  &  McMillan  (N.  A,  Hamilton,  of 
counsel),  for  complainant, 

James  O'Hara  {Lawrence  C.  Fyfe  and  O'Hara  &  O'Eara, 
of  counsel),  for  defendant 

Gbant,  C.  J.  (after  stating  the  facts) :  1.  It  is  conceded  by 
the  learned  counsel  for  both  parties  that  that  part  of  the  decree 
by  which  the  court  assimied  the  right  to  establish  reasonable 
rules  and  regulations  is  void.  This  is  a  legislative  or  adminis- 
trative function,  and  not  a  judicial  ona  The  court  has  power 
to  put  the  proper  authorities  in  the  defendant  city  in  motion  to 
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adopt  reasonable  rules  and  regulatioDd,  and  to  pase  upon  the 
validity  of  such  actdon  when  taken.  This  is  the  extent  of  its 
authority.  Houseman  v,  Kent,  Circuit  Judge,  68  Mich.  364 ; 
City  of  Manistee  v.  Barley,  79  Mich.  238,  Other  courts  recog- 
nize the  same  rulew  Reagan  v.  Trust  Co.,  164  TJ.  S.  362,  14 
Sup.  Ct  1047 ;  Appeal  of  Nonvdlk  8t.  By.  Co.,  69  Conn.  576 ; 
Nebraska  Tel.  Co.  v.  State,  66  Neb.  627. 

2.  It  is  urged  that  the  permission  granted  to  the  Telephone 
&  Telegraph  Construction  Company  was  personal  to  that  com- 
pany and  could  not  be  alienated  without  the  consent  of  the  city. 
That  company  was  organized  under  a  general  law  of  the  State^ 
and  derived  its  powers  and  obligations  from  that  law.  The  only 
power  which  a  city  could  have  exercised  over  it  was  that  of  regu- 
lation. This  is  also  true  of  the  complainant  The  transfer  was 
made  August  31,  1896,  was  recognized  as  valid  by  the  city,  and 
has  been  acted  upon  by  both  the  city  and  the  complainant  since 
that  time;  the  latter  having  expended  large  simis  of  money  upon 
its  business  and  improvements.  Whether  the  city  is  now  in 
position  to  question  the  validity  of  this  transfer  is  at  least  debat- 
able but,  as  it  is  not  argued  by  counsel,  we  refrain  from  dis- 
cussing it  Counsel  for  the  defendant  cite  in  support  of  their 
contention  25  Am.  &  Eng.  Enc.  Law,  761,  where  it  is  stated 
^^that  tlie  grant  of  a  franchise,  public  in  nature^  like  that  of  a 
telegraph  company,  is  personal  to  the  grantee,  and  cannot  be 
alienated  except  by  consent  of  the  granting  power.  Therefore 
a  telegraph  company  has  no  power,  in  the  absence  of  special 
authority,  to  alienate  the  privileges  granted  to  it  by  the  Federal 
or  State  government,  and  an  agreement  to  transfer  such  privi- 
leges is  uiira  vires  and  void."  The  compiler  cites,  to  sustain 
the  text,  U.  S.  v.  W.  U.  Telegraph  Co.,  50  Fed.  28,  and  W.  U. 
Telegraph  Co.  v.  Union  Pac.  Ry.  Co.,  1  McCrary,  681,  3  Fed. 
721.  The  general  power  of  alienation  was  not  discussed  in  the 
former  case,  nor  was  it  raised.  The  conclusion  reached  was 
based  upon  the  language  of  the  act  of  Congress  authorizing  the 
construction  of  the  original  Union  Pacific  railroad.  The  com- 
pany sought  to  transfer  its  telegraph  line,  and  to  avoid  its  duty 


6  AMERIOAN.  ELECTRICAL  CASES.       [vol.  7 


Telephone  Co.  v.  City  of  St.  Joseph. 


to  maintain  it  It  was  noted  as  a  significant  fact  that  the  words 
"railroad  and  telegraph"  were  used  in  connection  38  times  in 
the  act  The  railroad  company  was  not  seeking  to  txansfer  all 
its  ppopeiiy,  rights,  and  privileges  to  a  successor  who  would  be 
obliged  to  perform  all  the  duties  imposed  by  the  act  of  Congress, 
but  was  seeiking  to  carve  up  its  franchise  and  transfer  a  part  of 
it  to  another  corporation.  The  duty  of  the  railroad  company  to 
maintain  a  telegraph  was  held  to  be  personal.  The  same  prin- 
ciple was  approved  in  W.  U.  Telegraph  Co.  v.  Union  Pacific  Ry. 
Coi  We  are  also  cited  to  Crosw.  Electricity,  sec  158,  which 
reads  as  follows:  "A  grant  to  a  telephone^,  telegraph,  electric 
li^t,  or  railway  company  of  the  power  to  use  the  streets,  high- 
ways, and  post  roads  for  the  stringing  of  its  wires  and  the  setr 
ting  of  its  poles  contains  so  much  of  an  element  of  personal 
obligation,  that  such  a  grant  is  not  assignable  unless  sudi  a 
power  of  assignment  is  expressed  in  the  language  of  the  grant, 
or  in  some  general  legislation  affecting  the  subject"  The  same 
authorities  are  there  cited  to  sustain  the  proposition  as  were 
cited  in  the  encyclopedia,  and  in  addition  Atlantic  &  P.  Tel,  Co, 
V.  Union  Pac.  Ry.  Co.,  1  Fed.  745.  That  case  involved  the  same 
act  as  the  others:  The  last  clause  of  the  above  section  reads,  "If 
the  grant  is  in  terms  to  X.,  his  successors  and  assigns,  or  similar 
language,  it  is  assignable;,"  and  cites  Atkinson  v.  Railway  Co., 
113  K  C.  581 ;  Toledo  Consol.  St.  Ry.  Co.  v.  Toledo  St.  Ry.  Co., 
6  Ohio  Cir.  Ct  R  362;  California  State  Tel.  Co.  v.  Alta  Tel. 
Co.,  22  Cal.  398;  Newman  v.  Village  of  Avondale,  4  Am. 
Electl.  Oas.  82,  31  Wkly.  Law  Bui.  123.  In  Atkinson  v.  Rail- 
way Co.,  the  question  is  not  raised  or  discussed.  The  case  was  dis- 
posed of  upon  a  demurrer  to  the  bill  of  complaint,  which  sot  up 
that  complainant  had  obtained  a  license  from  the  city  to  build  a 
street  railway ;  that  he  had  assigned  it  in  escrow  to  one  M.,  who, 
in  breach  of  the  trust  reposed  in  him,  assigned  it  to  ihe  defend- 
ant corporation.  The  right  of  sale  and  transfer  of  all  the  prop- 
erty of  the  corporation  is  not  alluded  to  in  the  decision.  In  the 
Ohio  case  the  contest  was  between  two  street  railways,  the  ques- 
tion being  as  to  the  right  of  one  company  to  use  the  tracks  of 
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anothar.  I  do  not  find  that  tlie  power  to  sell  and  iranafar  is  eveoi 
referred  to  in  tlie  case.  In  the  California  case  tiie  question  is 
neither  raised  nor  discussed.  The  sale  there  made  was  opposed 
upon  other  grounds.  Page  428.  The  case  of  Newman  v.  Vil- 
lage of  Avondale  1  have  been  unable  to  find.  If  defendant's  con- 
tention be  true,  a  mortgage  of  the  property  and  franchise  of 
these  corporations  would  be  void.  The  mortgage  and  bonds 
would  be  valueless  unless  there  was  a  right  to  foreclose^  sell,  and 
convey  to  another  party  a  valid  title  to  the  property.  In  Detroit 
V.  Mutual  Oaslight  Co.,  43  Mich.  594,  the  grant  was  to  the  cor- 
poration, or  rather  to  the  corporators  or  their  assigns,  who  were 
to  organize  a  corporation.  The  ordinance  was  silent  upon  the 
right  of  alienation,  yet  the  sale  of  its  entire  property  was  held 
valid.  It  is  immaterial  that  the  construction  company  was  not 
organized  under  the  same  act  as  was  the  complainant.  It  was 
organized  under  another  act,  empowering  such  companies  to 
carry  on  the  like  business;  and  one  of  its  objects  declared  in  its 
articles  of  association  was  the  purpose  of  erecting  and  operating 
telegraph  Unes,  etc.,  in  tlie  cities  and  towns  of  the  State.  The 
[>ublic  was  not  concerned  in  the  transfer  to  another  corporation. 
It  suffered  no  injury.  The  ajssignee  was  subject  to  the  same 
control  and  obligated  to  the  same  duties  as  was  its  assignor.  Jus- 
tice Chkistiancy,  in  Joy  v.  Road  Co.,  11  Mich.  164,  asserted 
the  right  of  corporations  to  dispose  of  their  ipropenrtj  by  absolute 
sale  or  mortgage  in  payment  of  their  debts,  unless  such  right  is 
limited  by  some  express  provision  or  just  implication  of  a  stat- 
ute, or  by  the  general  policy  of  the  State,  to  be  deduced  from  its 
legislation*  In  this  opinion  Chief  Justice  Mabtin  concurred. 
The  other  justices  held  the  mortgage  in  that  case  valid  under  the 
statute^  but  reserved  their  opinions  as  to  the  general  power  of 
such  corporatioDfl  to  mortgaga  But,  whatever  may  be  the  com- 
mon-law rule,  tiie  statute  puts  the  question  at  rest,  and  ex- 
pressly autliorizes  corporations  to  alienate  their  property.  8 
How.  Ann.  St,  sec  4904a  The  sale,  therefore,  to  the  complain- 
ant was  valid. 

8.  When  the  oonstmction:  oompany  and  the  oomplalnant  ae- 
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cepted  the  privilegOB  granted  to  them  bj  the  laws  of  the  Stat^^ 
and  the  mumcipalitiy  had  duly  given  its  permission,  and  the 
corporations  had  expended  their  money  in  valuable  improve- 
ments, oontracts  were  entered  into  which  neither  the  State  nor 
the  municipality  oould  impair  or  destroy,  in  the  absence  of 
power  to  do  so  being  reserved  in  the  grant  itself,  or  in  the  con- 
stitution, which  becomes  a  part  of  all  such  contracts.  The  con- 
stitution and  the  statute  clothe  municipalities  with  power  to 
control  their  streets  and  alleys  and  protect  them  from  things 
injurious  and  dangerous  to  the  public;  hence  they  have  the 
power  to  make  all  reasonable  rules  and  regulations  for  the  eonec- 
tion  and  maintenance  of  poles  and  wires  for  telegraph  and  tele- 
phone companies.  Here  i^  power  in  the  matter  ceases.  Detroit 
V.  Mutual  Oaslight  Co.,  supra;  Orand  Rapids  v.  Orand  Rapids 
Hydraulic  Co,,  66  Mich.  606 ;  City  of  Saginaw  v.  Swift  Electric 
Light  Co,,  113  Mich.  660 ;  Baltimore  Trust  &  Ouaraniee  Co.  v. 
Mayor,  etc.,  of  City  of  Baltimore,  64  Fed.  Eep.  159 ;  City  of 
New  Orleans  v.  Great  Southern  Telephone  &  Telegraph  Co.,  2 
Am.  ElectL  Cas.  122,  40  La.  Ann.  41 ;  City  of  Quincy  v.  Bull, 
106  111.  337;  Hudson  Telephone  Co.  v.  Jersey  City,  2  Am. 
Electl.  Cas.  133,  49  I^.  J.  Law,  303 ;  Town  of  Areata  v.  Areata 
&  M.  R.  R.  Co.,  92  Cal.  639.  Since  the  argument,  counsel  for 
defendant  have  called  our  attention  to  the  recent  case  of  City  of 
Richmond  v.  Southern  Bell  Telephone  &  Telegraph  Co.,  7  Am. 
Electl.  Cas.  — ,  174  TJ.  S.  771.  The  company  in  that  case  was 
acting  under  a  law  of  Congress,  and  claimed  the  right  under  the 
act  of  Congress  to  use  the  streets  without  interference  by  the 
city  authorities.  The  Circuit  Court  of  Appeals  held  that  the 
rights  and  privileges  granted  by  the  Act  of  Congress  were  sub- 
ject to  the  lawful  exercise  of  the  police  power  belonging  to  the 
State  or  its  municipalities.  This  holding  was  affirmed  by  the 
Supreme  Court  That  case  is  no  authority  for  the  action  of  the 
common  council  in  the  case  before  us.  The  city  of  Richmond 
had,  through  its  common  council,  adopted  an  ordinance  pr^ 
scribing  the  terms  under  which  the  telephone  company  might 
use  its  streete.    The  reasonableness  of  that  order  was  not  ques- 
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tioned.  The  question  is  not^  as  counsel  for  the  defendant  state, 
the  right  to  regulate  the  use  of  its  public  streets.  This  right  is 
conceded  by  the  complainant,  and  in  the  petition  it  presented  to 
its  c<Hnmon  council.  The  action  of  the  council  is  practically 
prohibitive  of  the  use  of  the  streets.  The  defendant  city  by  its 
act  of  incorporation  obtained  no  other  or  greater  rights  or  con- 
trol over  the  complainant  than  the  village  had  over  it  and  its 
assignor.  Both,  under  the  police  power  inherent  in  municipal- 
ities, possessed  the  right  of  reasonable  regulation.  The  city 
succeeded  to  the  rights  of  the  village  of  St  Joseph,  and  was  in 
fact  the  same  body  politic.  Grand  Rapids  v.  Orand  Rapids 
Hydraulic  Co.,  66  Mich.  606. 

In  reason  and  authority,  it  was  the  clear  duty  of  the  defend- 
ant to  act  upon  the  petitions  presented  to  its  common  council  by 
the  complainant,  and  to  establish  reasonable  rules  and  regula- 
tions for  the  erection  of  poles  and  the  stretching  of  wires.  The 
decree  in  this  respect  is  affirmed.  Decree  will  be  entered  in  this 
court  in  accordance  with  this  opinion,  and  the  defendant  given 
thirty  days  after  service  upon  its  mayor  of  a  certified  copy  of 
the  decree  to  adopt  rules  and  regulations  in  accordance  there- 
with. Complainant  will  recover  the  costs  of  both  courts.  The 
other  justices  concurred. 

Non.— -See  note  2  at  end  of  Part  L 


Michigan  Telephone  Compant  v.  City  of  Benton  Habbob. 

Michigan  Supreme  Court,  October  17,  1809. 
(121  Mich.  512.) 
Telephone  lines — ^Municipal  contbol. 

The  power  of  a  municipality  to  regulate  and  control  the  use  of  streets  by 
telephone  companies  empowered  by  law  to  use  streets,  for  wires  and  fix- 
tures is  limited  to  its  police  power,  and  cannot  be  extended  to  the  imposi- 
tion of  other  conditions  than  those  based  on  public  convenience  or  safety. 

A  statute  authorizing  telephone  companies  to  use  streets  for  their  wires 
and  appliances,  not  interfering  injuriously  with  other  public  uses,  will 
not  be  regarded  as  repealed  or  modified  by  Implication  by  a  later  city 
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charter  fehich  clothes  the  citj  council  with  power  to  r^^ate  or  prohibit 
among  other  things,  telephone  lines  in  streets. 
Cases  of  this  series  cited  in  opinion:  People  v.  Eaton,  rol.  5,  p.  87;  Pen- 
iCKSola  Teleph,  Co.  v.  W.  U.  Tel  Co.,  rol.  1,  p.  250;  Leloup  v.  Port  of 
Mobile,  vol.  2,  p.  79 ;  BoutJ^em  Bell  Teleph,  Co,  v.  Richmond,  vol.  6,  p.  1 ; 
Btate  V.  Flad,  vol.  2,  p.  128;  Wisconsin  Teleph.  Co.  v.  Oahkoah,  voL  1,  p. 
687. 

Appeal  by  complainant  below  from  decree  of  Beirieai  County 
Circuit  Court^  dismissing  bill. 

Wells,  Angell,  Boynton  &  McMillan  (N.  A.  Hamilton,  of 
oounsel);  for  appellant. 

F.  H.  Ellsworth  (O.  M.  Valentine,  of  counsel),  for  appellee* 

GitANT,  O.  J. :  This  case  in  its  facts  differs  in  only  one  partic- 
ular from  that  of  the  same  complainant  against  the  city  of  St. 
Joseph  {ante,  page  1),  the  opinion  in  which  is  filed  simultane- 
ouBly  with  this.  In  that  case  the  records  of  the  common  council 
showed  a  resolution  adopted  granting  permission  to  the  Tele* 
phone  &  Telegraph  Construction  Company,  while  in  this  case 
the  records  of  the  common  council  do  not  show  that  such  per- 
mission was  granted.  These  two  cities  are  contiguous  to  each 
other, — separated  only  by  a  river.  The  work  of  the  construc- 
tion company  in  each  was  begun  and  carried  on  at  the  same  time^ 
and  the  construction  company  and  its  assignees,  the  complain- 
ant, have  ever  since  been  in  the  enjoyment  of  the  same  rights  in 
Benton  Harbor  as  in  St.  Joseph.  The  complainant  presented  a 
petition  to  the  common  council  of  Benton  Harbor  couched  sub- 
stantially in  the  same  language,  and  asking  for  the  same  privi- 
leges as  it  presented  to  the  common  council  of  the  city  of  St. 
Joseph.  The  council  denied  the  prayer  of  the  petition.  The 
court  denied  relief  in  this  case,  while  granting  it  in  the  other, 
because  the  records  of  the  council  did  not  show  the  grant  of  per- 
mission which  it  held  was  essential  to  the  creation  of  a  contract 
The  complainant^  at  the  request  of  the  coimcil,  furnished  for 
the  use  of  the  city  one  telephone  free  of  charge,  and  two  other 
telephones  at  rates  less  than  those  charged  to  other  subscribers 
for  like  service,  which  rates  have  been  paid  by  the  city.  In  the 
year  1898  complainant,  on  application  of  the  city,  granted  per- 
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iniBsion  to  the  city  to  carry  its  fire-alarm  wires  on  the  oompany's 
poles,  whidi  permission  was  accepted  by  resolution  adopted  by 
the  oounciL  The  complainant  gave  evidence  tending  to  show 
that  the  construction  company  in  February,  1881,  presented  a 
petition  to  the  common  council,  and  that  it  was  notified  by  the 
clerk  that  permission  had  been  granted.  The  city  clerk  testified 
that  he  could  find  no  papers  of  any  kind  in  his  office,  presented 
to  the  council  from  1881  to  1887. 

Complainant  contends  that  a,  contract  existing  between  it  and 
the  city,  arising  out  of  the  establishment  of  its  system  by  the 
permission  of  the  municipality,  and  the  maintenance  thereof  for 
many  years,  and  that  the  defendant  is  now  estopped  to  deny 
Budi  contract  In  the  view  we  take  of  the  case,  it  is  unnecessary 
to  determine  this  question.  Section  4  of  the  act  (Acts  1883,  p. 
131),  providing  for  telephone  and  messenger  service  companies 
reads  as  follows:  *^very  such  corporation  shall  have  power  to 
construct  and  maintain  lines  of  wire  or  other  material,  for  use 
in  the  transmission  of  telephonic  messages  along,  over,  across^  or 
under  any  public  places,  streets,  and  highways,  and  across  or 
under  any  of  the  waters  in  this  State,  with  all  necessary  erection.sk 
and  fixtures  therefor;  provided,  that  the  same  shall  not  injuri- 
ously interfere  with  other  public  uses  of  the  said  places,  streets? 
and  highways^  and  the  navigation  of  said  waters;  to  construct, 
provide  and  furnish  instruments,  devices,  and  facilities  for  use 
hi  the  transmission  of  such  messages,  and  to  construct,  maintain 
and  operate  telephone  exchanges  and  stations,  and  generally  to 
conduct  and  carry  on  the  business  of  providing  and  supervising 
communication  by  telephone,  and  also  the  business  of  fur- 
nishing messenger  service  in  cities  and  towns."  8  How. 
Ann.  St.  sec  3718d.  The  statute  also  requires  every  such 
company  to  supply  the  public  with  telephones  and  tele- 
phonic service,  to  operate  a  telephone  exdhange,  and  to  receive 
and  transmit  messages  without  discrimination,  upon  paymenr 
or  tender  of  the  usual  or  customary  chaises.  Id.,  sec.  37181. 
The  complainant  is  engaged  in  interstate  commerce,  as  its  busi- 
ness extends  into  other  States.    The  State  has  control  over  its 
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public  streets  and  highways,  and  may  autiiorize  their  tbse  for  the 
purpoees  of  travel  and  commepce  without  the  permission  of  the 
municipalitieB.    The  State  does  not  surrender  to  municipalities 
entire  control  over  its  streets  and  highways.     They  are  under 
legislative  control.     Cooley,  Const  Lim.  688.     "They  are  for 
the  use  of  the  public  in  general,  for  passage  and  traflSc,  without 
distinction.     The  restrictions  upon  their  use  are  only  such  as 
are  calculated  to  secure  to  the  general  public  the  largest  practi- 
ce benefit  from  the  enjoyment  of  the  easement    When  the  high- 
way is  not  restricted  in  its  dedication  to  some  particular  mode 
of  use,  it  is  open  to  all  suitable  methods  "  People  v.  Eaton,  5 
j\m.  Electl.  Cas.  87,  100  Mich.  208,  and  authorities  there  cited. 
'^Xo  city  or  village  has  the  power,  by  ordinance  or  by-law,  to 
make  general  laws  of  the  State  inoperative.^^    People  v.  Kirsch, 
G7  Mich.  639.     Where  a  water  company  is  authorized  by  Its 
charter  to  lay  pipes  and  distribute  water,  it  has  a  right  of  access 
bo  the  streets  for  that  purpose,  to  be  exercised  in  harmony  with 
the  public  convenience.    The  city  may  regulate  its  exercise  so  as 
to  prevent  injury  to  other  interests,  but  cannot  interfere  with 
the  reasonable  exercise  of  such  right    City  of  Orand  Rapids  v. 
Oramd  Rapids  Hydraulic  Co.,  66  Mich.   606;  AtlarUic  City 
Waterworks  Co.  v.  Consumers'  Water  Co.,  44  N.  J.  Eq.  427. 
Held,  that  an  electric  tel^raph  "is  indispensable  as  a  means  of 
intercommunication,  but  especially  is  it  so  in  commercial  trans- 
actions.    *    ♦    ♦    Goods  are  sold  and  money  paid  upon  tele- 
graph orders ;  contracts  are  made  by  telegraphic  correspondence, 
cargoes  secured,  and  the  movements  of  ships  directed.'*    Pensa- 
cola  Teleph.  Co.  v.  W.  U.  Tel.  Co.,  1  Am.  Electl.  Cas.  250,  96 
U.  S.  1.    The  same  statement  now  applies  to  the  use  of  the  tele- 
phone.   It  is  as  indispensable  to  commerce  as  is  the  telegraph. 
Telephone  companies  are  subject  to  tlie  same  rules  as  common 
carriers.    Delaware  &  A.  Teleph.  &  Tel  Co.  v.  Delaware,  2  C. 
C.  A.  1,  60  Fed.  677.    The  same  rule  is  held  m  Leloup  v.  Part 
of  Mobile,  2  Am.  Electl.  Cas.  79,  127  U.  S.  640,  holding  that 
telegraphic  communications  are  commerce,  and  that  the  State 
cannot  impose  a  tax  unon  the  occupation  or  business,  or  exact  a 
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The  same  rules  apply  to  telephon/e  companies.    Southr 
em  Bell  Teleph.  £  Tel.  Co.  v.  City  of  Richmond,  6  Atti.  Eleetl. 
Oas.  1,  78  Fei  858.     Where  the  statute  provided  that  "tele- 
phone companies  organized  under  its  provisions  for  the  purpose 
of  ccmstnicting  an<i  maintaining  telephone  or  magnetic  telegraph 
lines  are  authorized  to  set  their  poles^  piers,  abutments,  wires, 
and  other  fixtures  along  and  across  any  of  the  public  roads, 
streets,  and  waters  of  this  State,  in  sudi  manner  as  not  to  incom- 
mode the  public  in  the  use  of  such  roads,  streets,  and  waters"' 
(Eeiv.  St.  1879,  sec.  879),  held,  that  the  municipal  authorities 
eoold  regulate  by  ordinance  the  location,  kind  of  posts>  piers, 
and  abutments,  and  height  of  wires,  but  that  no  other  restric- 
tions could  be  imposed  than  those  provided  by  the  law.    State 
V.  Flad,  2  Am-  Elecd.  Cas.  128,  23  Mo.  App.  185.    It  will  be 
observed  that  the  act  under  which  complainant  is  organized  does 
not  require  the  consent  of  the  municipality  to  the  construetion 
of  its  lines.    The  reason  of  this  is  apparent    The  business  car- 
ried on  by  tiiese  corporations  is  not  local,  but  extends  over  and 
outside  the  Stata    Where  the  business  is  purely  local,  tlie  legis- 
lature, in  authorizing   the   formation   of    these   corporations, 
usually  provides  that  it  must  be  with  the  consent  of  the  munici- 
pality.    Such  is  the  requirement  in  the  case  of  tramways.     1 
How.  Ann.  St,  sec.  3527.     So  of  street  railways.     Id.,  sec. 
3548.     So  of  water  companies.    Id.,  sec  3115.     So  of  electric 
light  companies.    Id.,  sec  4191. 

Evidently  it  was  not  the  intention  of  the  legislature  to  permit 
municipalities  to  prevent  telegraph  and  telephone  companies 
from  extending  their  business  along  the  public  highways  and 
streets  of  the  State.  This  rule  seems  practically  to  be  conceded 
by  lie  learned  counsel  for  the  defendant,  for  they  say  that  the 
complainant's  rights,  if  it  has  any,  are  subject  to  the  valid  exer- 
cise of  the  jwlioe  power  of  the  city.  Complainant  concedes  this 
to  be  the  law.  The  learned  circuit  judge  who  tried  the  case  also 
conceded  it>  but  said  that  the  city  "was  not  confined  merely  to 
the  exercise  of  its  ordinary  police  powers."  Evidenitly  the  city 
desired  to  impose  other  conditions,  and  in  furtiberance  of  this 
d«?ire  its  council  arbitrarily  refused  to  permit  complainant  t/> 
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erect  its  poles  and  stretch  its  wires.  Suck  refusal  was  not  based 
on  the  inconvenience  of  the  public  or  the  obstruction  of  its 
streets.  Under  this  statute  the  sole  authority  of  the  municipal- 
ity is  the  proper  exercise  of  the  police  power,  inherent  in  it,  to 
protect  the  public  from  unnecessary  obstructions,  inconven- 
iences^  and  dangers,  and  to  determine  where  and  in  what  man- 
ner complainant  may  erect  its  poles  and  stretch  its  wires  so  as  to 
accomplish  this  result  It  has  no  authority  to  impose  other  con- 
ditions. That  authority  rests  in  the  legislature, — ^the  diarter- 
making  power. 

It  is,  however,  insisted  that  Act  Na  215,  Pub.  Acts  1895, 
under  which  the  defendant  was  incorporated,  repeals  tlie  tele- 
phone act^  in  so  far  as  it  may  be  held  to  authorize  the  use  of 
highways  and  streets  for  the  erection  of  poles  without  the  con- 
sent of  the  municipality.  Section  14,  c.  22,  of  that  act  provides, 
"They  [the  council]  shall  have  authority  to  regulate  or  prohibit 
the  display,  use,  or  placing  of  signs,  advertisements  and  bimners, 
awning  posts  and  telegraph,  telephone  or  light  poles  in  or  over 
the  streets.  ^^ 

The  title  of  this  chapter  is,  "Streets  and  Public  Grounds," 
and  the  above  language  is  found  near  the  middle  of  the  section, 
which  specifies  various  subjects  upon  which  the  council  may 
legislata  Repeals  by  implications  are  not  favored.  To  this 
proi)osition  it  is  unnecessary  to  cite  authorities.  The  intent  to 
repeal  must  very  clearly  appear,  and  courts  will  not  hold  to  a 
repeal  if  they  can  find  reasonable  ground  to  hold  the  contraiy. 
Merrill  v.  President,  etc.,  35  Mich.  211 ;  Conquers  v.  Iron  Co., 
54  Mich.  168.  This  case  forcibly  illustrates  the  danger  in  hold- 
ing general  laws  repealed  by  imputation  in  granting  charters  to 
municipal  corporations.  Did  the  legislature  intend  by  the  above 
law  for  the  organization  of  cities  to  confer  upon  those  munici- 
palities the  power  to  annul  the  law  in  regard  to  telegraph  and 
telephone  companies,  and  to  entirely  prohibit  the  use  of  the 
telegraph  and  the  telephone,  which  have  become  essential  in 
commercial  transactions  ?  Clearly  such  an  intention  should  not 
be  attributed  to  ^e  legislature  unless  the  language  of  the  law: 
leads  to  no  other  conclusion.     We  see  no  difficulty  in  giving 
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effect  to  botli  lawB  by  holding  tihat  tlie  latter  act  oanfers  this 
authority  upon  municipalities^  subject  to  the  general  laws  of  the 
State  in  regard  to  the  use  of  its  streets  and  highways  for  tele- 
graph and  telephone  purposes.  These  municipalities  may, 
imder  this  law,  prohibit  the  erection  of  these  poles  in  places  and 
in  a  manner  whidi  will  injure  or  incommode  the  public.  This 
was  the  view  taken  by  the  Supreme  Court  of  Wisconsin  under  a 
similar  provision.  Wisconsin  Telephone  Co.  v.  City  of  Oshhosh, 
1  Am.  Elect!.  Cas.  687,  62  Wis.  32,  40.  The  decree  of  the  court 
below  will  be  reversed,  and  decree  entered  in  this  court,  in  ac- 
cordance with  this  opinion,  directing  the  common  council  of  the 
defendant  to  provide,  by  ordinance  or  otherwise,  reasonable  reg- 
ulations for  the  erection  of  the  poles  and  stretching  the  wires  of 
the  complainant  Complainant  will  recover  the  costs  of  both 
courts.    The  other  justices  concurred. 


Kois. — See  note  2  at  end  of  Part  L 


Jonas  S.  Covebdai^  et  al.  y.  Johk  D.  Edwaxds. 

Indiama  Bupreme  Court,  October  30,  1900. 
(155  Ind.  374.) 
Elbotbzc  light  appliances. — ^Municipal  contbol. — ^Lioeitse 

A  statute  authorized  any  city  to  grant  the  right  to  place  electric  light  ap- 
pliances in  its  streets,  under  such  restrictions  as  it  might  enact.  A  city 
council  granted  a  right  to  plaintiff's  assignor,  an  electric  light  com- 
pany, resenring  the  right  of  revocation  and  of  removal  of  the  poles  at 
its  discretion.  The  council  afterward  contracted  with  plaintiff  to  light 
the  streets  for  three  years  and  at  the  expiration  of  the  contract  ordered 
their  removal,  to  make  way  for  poles  for  a  municipal  lighting  plant. 

Eeld,  that  the  plaintiff  had  a  mere  license,  and  the  council  was  within 
its  rights; 

That  the  statute  authorized  the  council  to  restrict  the  franchise  by  reserv- 
ing the  right  to  revoke  at  pleasure ; 

That  the  resolution  directing  the  removal  of  the  poles  was  broad  enough 
to  cover  poles  for  street  lighting,  and  was  not  confined  to  those  for  com- 
mercial lighting. 

That  summary  proceedings  were  proper ,  the  city  not  being  obliged  to  bring 
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Buit  to  compel  the  removal  of  the  appliances,  since  plaintiff's  neglect  to 
remove  them  upon  notice  made  them  nuisances  per  se. 

That  in  an  action  against  the  city  marshal  for  injury  to  the  appliances, 
the  recovery  must  be  limited  to  the  damage  caused  by  the  marshal's 
abuse  of  his  power,  to  wit,  the  difference  in  value  between  the  ap- 
pliances  as  removed  and  their  value  if  properly  removed. 

Case  of  this  series  cited  in  opinion:  Am,  Rapid  Tel,  Co,  v,  Heaa,  vol.  3,  p. 
142. 

Appeal  by  defendant  below  from  Judgment  of  Circuit  Court, 
Allen  County,  in.  favor  of  plaintiff,  and  from  order  denying 
new  triaL 

Mann  &  Beatiy,  J.  T.  France,  and  0.  N,  Cranor,  tor  appel- 
lanta» 

Peterson  &  Peterson,  H.  F.  Colerick,  C.  J.  Luiz,  B.  K.  Er- 
win,  and  P.  O,  Hooper,  for  appellee. 

Bakbr,  C.  J. :  This  action  was  begun  in  the  Adams  Circuit 
Court  The  venue  was  changed  to  Wells,  and  thence  to  Allen. 
Appellee's  complaint  charged  that  appellants,  in  pursuance  of 
a  conspiracy  to  injure  appellee,  maliciously  cut  down  certain 
poles  and  electric  wires  belonging  to  appellee,  and  lawfully 
maintained  by  him  in  the  streets  of  the  city  of  Decatur,  Ind., 
thereby  destroying  his  property  and  business,  to  his  damage  in 
the  simi  of  $15,000.  Appellants  filed  answers  in  general  de- 
nial and  in  justification.  Appellee's  demurrer  was  sustained 
to  the  answers  in  justification.  The  trial  resulted  in  a  general 
verdict  and  judgment  in  favor  of  appellee  for  $4,000.  Appel- 
lants' joint  motion  for  a  new  trial  was  overruled.  The  joint 
motion  of  two  appellants,  the  city  attorney  of  Decatur  and  his 
law  partner,  for  a  new  trial,  was  overruled.  Errors  are  ad- 
signed  on  each  adverse  ruling. 

Inasmuch  as  the  appellants  admit  in  their  brief  that  the 
ocmrt  allowed  them,  under  their  general  denial,  to  introduce 
all  the  evidence  that  would  have  been  admissible  under  their 
answers  in  ju^ification,  the  error,  if  any,  committed  in  sus- 
taining the  demurrer  was  not  injurious. 
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The  principal  contentiaDfi  are  that  the  verdict  is  not  sua- 
tainad  by  the  evidence,  and  is  cx>ntrary  to  law,  and  that  the 
damages  are  excessiva  Of  the  thirteen  appellan.tSy  five  were 
cooncibnen  of  the  city  of  Decatur,  one  wajs  the  city  attorney, 
one  was  the  city  attorney's  law  partner,  who  joined  in  advising 
the  council,  one  was  the  city  marshal,  and  five  were  persons  em- 
ployed by  the  city  marshal  to  assist  him  in  executing  the  com- 
mands of  the  counciL  In  1889  the  council  adopted  the  fol- 
lowing resolution:  "Resolved,  that  the  Thomson  &  Houston 
Electric  Light  Company  be,  and  are  hereby,  given  and  granted 
permission  to  plant  and  erect  poles  in  the  streets  and  alleys  of 
Decatur  for  the  purpoee  of  stringing  wires  thereon  to  furnish 
electric  lights  to  the  citizeiw  of  said  city  The  planting  of  such 
poles  shall  be  made  under  the  direction  of  the  street  commis- 
sioner of  said  city,  and  he  shall  see  that  the  same  are  not  erected 
so  as  to  inconvenience  said  citizens.  The  said  council  hereby 
reserve  the  right  to  revoke  this  grant,  and  demand  that  the 
poles  be  removed,  and  remove  the  same,  if  necessary."  The 
Thomson  &  Houston  Company  erected  certain  poles  and  wires, 
and  afterwards  conveyed  the  property  to  appellee,  and  assigned 
to  him  the  rights  under  the  foregoing  resolution.  The  city 
did  not  formally  consent  to  the  assignment,  but  in  1893  the 
city  entered  into  a  contract  with  appellee,  whereby  appellee  was 
engaged  to  supply  the  city  with  a  certain  number  of  street  light^^ 
for  three  years  at  so  much  per  light  per  year  After  the  expira- 
tion of  this  contract  the  city  decided  to  put  in  an  electric  light 
system  for  itself.  On  August  18,  1897,  the  council  adopted 
the  following  resolution:  ^Whereas,  the  common  council 
of  the  city  of  Decatur,  Indiana,  on  the  10th  day  of  Feb- 
ruary, 1893,  entered  into  contract  with  one  J.  D.  Edwards, 
whereby  said  Edwards  agreed  to  supply  the  city  of  De- 
catur with  a  certain  number  of  street  lights  for  the 
term  of  three  years  at  a  certain  price  per  light  per 
annum,  which  contract  is  spread  of  record  in  the  record 
of  proceedings  of  the  conmion  council  of  the  said  city  of  the 
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date  of  February  21^  1893;  and  whereas,  ^he  ccmtract  under 
which  the  said  Edwards  furnished  the  said  city  with  electric 
lights  expired  on  the  10th  day  of  February;  1896,  and  has  not 
been  renewed,  but  wajs,  by  resolution  of  the  said  oommon  oonn- 
cil,  discontinued  on  the  13th  day  of  July,  1897 ;  and  whereas^ 
under  ihe  said  contract^  the  said  Edwards  erected  a  number  of 
poles  in  the  streets,  alleys,  and  public  grounds  of  the  said  city, 
and  strung  wires  and  lamps  thereon  for  the  purpose  of  supply- 
ing the  said  electric  lights  to  said  city  for  street  purposes^  which 
poles,  wires,  and  lamps  are  now  not  being  used,  and  are  in  the 
'.vay  of  others  which  the  said  city  proposes  to  erect  for  the  oon- 
struction  of  an  electric  light  plant  to  be  owned  and  eontrolled 
by  the  said  city :  Therefore,  be  it  resolved,  that  the  city  marshal 
be,  and  he  is  hereby,  directed  to  notify  the  said  J.  D.  Edwards 
to  take  down  and  remove  all  his  poles  from  the  streets  and  alleys 
and  public  grounds  of  the  said  city  within  fifteen  days  from  the 
date  of  the  receipt  of  the  notice,  or  the  same  will  be  removed  by 
said  marshal  under  and  by  order  of  the  common  council;  and 
be  it  further  resolved  that,  should  the  said  Edwards  fail  or 
refuse  to  remove  or  cause  to  be  removed  all  sudh  polee^  wires, 
and  lamps  from  the  said  streets,  alleys  and  public  grounds 
within  tlie  time  mentioned  in  the  said  notice,  the  -said  marshal 
shall  procure  sufficient  help,  and  remove  the  said  polee^  wires, 
and  lamps  immediately  thereafter."  On  August  19,  1897, 
the  marshal  served  upon  appellee  the  following  notice:  "To  J. 
D.  Edwards :  You  are  hereby  notified  that  the  conmion  council 

passed  a  resolution  at  their  meeting  held  August  18,  1897,  or- 
dering the  reiaoval  of  all  your  poles,  wires,  and  electric  lamps 

from  the  streets,  alleys,  and  public  grounds  of  the  city  of  De- 
catur, Indiana,  within  fifteen  days  from  the  date  of  the  receipt 
of  this  notice  by  you.  You  are  therefore  hereby  notified  to  re- 
move or  cause  to  be  removed  all  the  electric  light  poles,  wiree, 
and  lamps  now  erected  and  maintained  by  you  in  any  of  the 
streets,  alleys,  and  public  grounds  in  said  city  within  fifteen 
days  from  this  date,  or  I  will,  under  orders  of  the  said  council, 
cause  the  same  to  be  taken  down  and  removed  far  enough  that 
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they  will  not  interfere  with  the  erection  of  new  poles,  wires, 
and  lamps  to  be  erected  by  said  city.    Dated  this  19th  day  oi 
August,  1897.    M.  F.  Cowan,  City  Marshal."    At  the  time  of 
passing  the  resolution  of  August  18,  1897,  the  members  of  the 
oommon  council  did  not  know  of,  or  did  not  remember,  the 
grant  of  1889.    Appellee  removed  some  of  the  poles  and  wires 
that  had  been  used  in  lighting  the  streets^  but  left  standing 
odiers  of  that  line,  and  all  of  the  line  used  in  supplying  lights 
to  individuals.    By  September  28,  1897,  the  construction  of  the 
city's  line  had  reached  the  placa9  where  appellee's  polee  and 
wires  were  left  standing.    The  marshal  had  not  yet  executed  the 
order  contained  in  the  resolution  of  August  18th.     At  their 
regular  meeting  on  the  evening  of  September  28th,  the  commoji 
council,  in  executive  session,  pas3ed  the  following  resolution: 
'^Whereas,  on  the  18th  day  of  August,  1897,  the  common  coun- 
cil of  the  city  of  Decatur,  Indiana,  ordered  the  removal  of  the 
electric  light  poles,  lamps,  and  wires  of  J.  D.  Edwards  from 
the  streets,  alleys  and  public  grounds  of  said  city  within  fif- 
teen days  from  the  date  of  the  receipt  of  notice  by  him;  and 
whereas,  in  aecordaDce  with  the  resolution  then  adopted,  the 
marshal  of  the  city  then  notified  the  said  Edwards  on  the  19th 
day  of  August,  1897,  to  take  down  and  remove  within  fifteen 
days  all  of  sudi  poles,  wires,  and  lamps  from  the  streets,  alleys, 
and  public  grounds  of  said  city;  and  wherehs,  the  said  Ed- 
wards has  only  partially  complied  with  the  requirements  of 
said  resolution,  and  has  left  standing  on  Main  or  Second  street, 
between  Jefferson  and  Jackson  streets,  all  his  poles,  lamps,  and 
wires,  the  same  as  before  the  adoption  of  said  resolution  and 
service  of  such  notice;  and  whereas,  it  is  imperative  that  the 
dty  of  Decatur  shall  have  the  immediate  use  of  Second  street 
from    Jefferson    to    Jackson    street    on    both    sides    thereof: 
Therefore,     be    it    resolved,     that    the     city     marshal     be, 
and     he    is    hereby,     ordered    to     employ     sufficient    force 
of    men    to      immediately       remove     from      said      Second 
street    between     Jefferson    street    and    JacJison    street    all 
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poles^  wires^  and  lamps  belonging  to  said  J.  D.  Edwards  by 
moving  the  wires  and  lamps  and  cutting  down  the  poles,  doing 
as  little  damage  to  die  poles,  wires,  and  lamps  as,  under  the 
circumstances,  is  practicable/'  After  the  adjournment  of  the 
meeting  some  of  the  members  of  the  common  council  directed 
the  marshal  to  remove  appellee's  poles  and  wire€  that  night. 
One  of  the  attorneys  notified  a  workman  that  the  marshal 
would  need  his  services.  About  2  o'clock  that  night  the  mar- 
shal and  his  assistants  cut  the  wires,  and  sawed  off  the  poles 
from  six  inches  to  two  feet  above  the  ground.  The  consequence 
was  that  appellee  was  unable  longer  to  conduct  his  business. 
The  marshal  and  those  who  assisted  him  in  removing  the  polra 
and  wires  acted  solely  in  obedience  to  the  orders  of  the  council, 
and  not  at  all  from  any  intention  or  willingness  to  injure  &p- 
pellea  The  foregoing  facts  are  shown  by  the  evidence  without 
conflict 

The  objections  to  the  evidence  and  the  disputes  as  to  the 
facts  arose  mainly  with  reference  to  the  motives  of  the  oouncil- 
men  and  the  amount  and  elements  of  damages.  The  council- 
men  claimed  that  in  deciding  that  the  city  should  own  a  plant 
for  itself,  and  in  passing  the  resolution  hereinabove  set  forth, 
they  in  good  faith  exercised  only  their  best  judgment  as  ooon- 
cilmen  in  the  city's  interests.  They  claimed  that  in'ordering 
the  removal  of  the  poles  and  wires  during  the  night  of  Sep- 
tember 28th,  they  were  influenced  only  by  the  considerations 
that  the  city  needed  the  immediate  use  of  the  streets,  that  the 
removal  at  night  would  avoid  interference  with  traffic,  and  pos- 
sible accidents  to  onlookers,  and  breaches  of  the  peace,  and  that 
further  postponement  might  result  in  the  city's  becoming  in- 
volved in  a  suit  by  appellee  to  restrain  any  removal.  On  the 
other  hand,  there  was  evidence  from  which  a  jury  might  infer 
that  some  of  the  appellants  who  were  councihnen  were  actoated 
by  a  malicious  intention  to  injure  appellea  The  court,  in  the 
admission  of  evidence  and  in  the  instructions  to  the  jury,  sub- 
mitted the  question  of  damages  on  these  elements:  The  destruc- 
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tion  of  appellee's  business ;  the  Iogb  of  the  power  house,  erected 
on  leased  ground,  and  forfeited  under  a  condition  by  whicli 
appellee's  rights  should  continue  only  so  long  as  he  conducted 
his  electric  light  business;  and  the  difference  between  the  polee, 
wires  and  lamps  when  standing  ready  for  use  and  when  torn) 
down-  Appellee  had  been  making  $100  a  month  net  from  the< 
operation  of  his  plant  The  highest  valuation  on  the  powef 
house  was  $500.  The  highest  valuation  on  the  poles,  wires,  aod. 
lamps  when  standing  ready  for  use  was  $511.  The  lowest 
valuation  on  the  poles,  wires,  and  lamps  when  torn  down  wad 
naught 

The  first  question  concerns  appellee's  rights  in  the  streets  af 
the  time  of  the  alleged  trespass.  The  control  of  streets,  as  well 
88  of  all  other  public  highways,  is  primarily  in  the  legislature. 
But  the  legislature  has  delegatea  to  municipalities  the  exclusive 
ooaitrol  of  their  streets  and  alleys.  Section  3161,  Rev.  St. 
1881  (section  8161,  Homer's  Rev.  St  1897;  section  3623, 
Buma'  Rev.  St  1894).  As  the  legislature  gave,  so  that  bodv 
may  take  away,  or  modify,  the  power.  There  is  no  doubt  of 
the  legislature's  authority  to  grant  to  individuals  and  corpora- 
tions the  right  to  erect  poles  and  wires  upon  the  streets  of  a 
municipali^  without  its  consent,  or  over  its  objection.  Town 
of  Newcastle  v.  Lake  Erie  &  W,  B.  Co.,  155  Ind.  18,  and  cases 
there  cited.  But  the  legislature,  far  from  granting  such  a  right, 
has  expressly  conmiitted  this  subject  to  the  discreition  of  the 
municipality.  Section  4308,  Bums'  1894,  sec  8106c,  Horner's 
1897,  provides  that  any  city  is  hereby  authorized  to  grant  by 
resolution  or  ordinance,  under  such  restrictions  as  the  conmion 
'^ouncil  may  deem  proper,  to  any  person  or  corporation,  the 
rig^t  to  erect  and  maintain  in  the  streets,  alleys  and  other  pub- 
lic places  in  such  city,  posts,  poles,  wires,  and  other  necessary 
appliances  for  the  purpose  of  supplying  electric  or  other  light 
The  grant  to  the  Thomson  &  Houston  Company  was  made  un- 
der this  statuta  It  waa  a  personal  license,  not  assignable  with- 
out the  consent  of  the  city.     But  the  contract  of  1893  ratifies] 
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the  aflsignment^  and  made  the  lioense  irrevocable  during  the  life 
of  the  oontract  At  the  expiration  of  the  oontract^  appellee 
Btood  as  the  lawful  assignee  of  the  Thomson  &  Houston  Com- 
pany's lioensa  That  license  contained  this  provision.:  ''The 
said  council  hereby  reserve  the  right  to  revoke  this  granty  and 
demand  that  the  poles  be  removed^  and  remote  the  same  if  nec- 
essary." The  language  is  dear,  and  the  meaning  unmistakable. 
The  grant  was  a  bare  license,  revocable  without  cause  at  the 
will  of  tlie  coimciL  If  the  licensee^,  at  the  revocation  of  the 
grant,  should  not  remove  the  poles  on  demand,  the  council  might 
cause  their  removal  Appellee  claims  that  tinder  section  4303, 
Bums'  Rev.  St  1894  (sec  3106c,  Homer's  Rev.  St.  1897), 
the  council  may  restrict  the  method  of  use,  but  may  njot  limit 
tiie  time.  The  legislature  confided  ani  unreserved  discretiosL  to 
the  council  The  unqualified  right  to  grant  or  refuse  at  discre- 
tion carries  with  it  the  right  to  impose  any  terms  on  Hie  granX 
not  forbidden  by  law.  The  discretion  of  the  council  is  niot  oon- 
fined  by  the  law  to  the  mere  restriction  of  methods  of  use^  and 
therefore  extends  to  restriction  of  tima  City  of  Indianapolis 
V.  Naviny  151  Ind.  139,  143,  47  N.  K  526,  41  L  R  A.  887; 
Citizens'  8t.  R.  Go.  v.  City  B.  Co,,  64  Fed.  647,  656. 

Appellee  next  contends  that,  even  if  the  council  had  tfai* 
right  to  terminate  the  license  as  a  whole,  tbe  resolution  of 
August  18th  and  the  notice  of  August  19th  wei*e 
not  effective  to  end  appellee's  right  to  maintain  his 
commercial  plant  The  argument  is  based  on  recitals  in  llie 
preambla  The  preamble  is  no  part  of  the  resolution.  A  pre- 
amble may  be  looked  to  in  aid  of  the  interpretation  of  an.  am- 
bigruity  in  a  resolution;  but,  if  the  terms  of  the  resolution  are 
clear,  a  preamble  cannot  be  allowed  to  cast  a  doubt  upon  the 
meaning.  23  Am.  &  Eng.  Enc.  Law,  329-331.  Here  the  reso- 
lution in  explicit  terms  ordered  appellee  to  remove  all  his  poles 
that  were  maintained  in  the  streets  and  alleys  of  Decatur,  and 
tlie  notice  followed  the  resolution.  But,  if  outside  matters  were 
to  be  tsken  into  consideration  in  determining  the  meaning  of 
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the  rseolutioiiiy  the  fact  that  tlie  council  on  August  18th  had 
forgotten,  or  did  not  know  of,  the  Thomson  &  Houston  Gbsn- 
pany's  license  would  indicate  that  they  supposed  that  appellee 
had  no  license  except  the  one  whidi  was  implied  by  the  contract 
of  1893,  and  which  became  a  bare  license^  revocable  at  will  in 
1896.  Under  this  view,  the  preamble,  like  tlie  body  of  the  reso- 
lution, was  aimed  at  appellee's  entire  system. 

Appellants,  in  their  relations  to  the  resolution  and  acts  there- 
under, are  naturally  divisible  into  three  groups:  the  council- 
men,  the  marshal  and  those  who  assisted  him  in  the  removal  of 
the  poles,  and  the  attorneys  of  the  city.  The  motives  or  in- 
fluences that  led  the  councilmen  to  pass  the  resolutions  were 
irrelevant  if  the  subject-matter  was  within  tlie  scope  of  their 
authority.  Throop,  Pub.  Off.  §  709;  Mechem,  Pub.  Off.  §§ 
644-646 ;  Buell  v.  Ball,  20  lowa^  282 ;  Freeport  v.  Marks,  59 
Pa.  St  253.  What  poles  and  wires  should  be  permitted  in  the 
streets  was  a  question  in  relation  to  which  the  councilmen  owed 
a  duty  to  the  public,  and  not  at  all  to  individuala  If  an  indi- 
vidual was  affected,  it  was  immaterial,  unless  a  contract  was 
violated.  The  nature  of  appellee's  contract  right  in  the  street 
has  already  been  considered.  The  council  had  authority  to  ter- 
minate tlie  license  at  wilL  The  remaining  question  is  in  regard 
to  the  steps  the  city  might  lawfully  take  in  effecting  the  re^ 
moval  of  the  poles  and  wires.  There  is  no  doubt  of  the  right  of 
the  city  to  begin  legal  proceedings  to  that  end  (American  Ftur- 
niiure  Co.  v.  Town  of  BatesvUle,  139  Ind.  77),  and  appellee 
claims  that  this  was  tlie  only  way.  Is  that  true?  If  appellee 
had  erected  the  poles  in  the  streets  without  any  lawful  authority 
to  do  so^  the  poles  would  have  constituted  a  public  nuisance  per 
sa  City  of  Valparaiso  v.  Bozarthy  153  Ind.  536,  45  L.  R.  A. 
487,  and  cases  cited.  If  the  poles  were  erected  under  lawful 
authority,  and  if  the  authority  was  legally  canceled,  appellee's 
failure  or  refusal  to  remove  the  poles  after  notice  would  render 
them  a  nuisance  per  se^  and  the  city's  right  would  then  be  com- 
plete to  remove  them  summarily.  City  of  Indianapolis  v.  Mil- 
ler, 27  Ind.  394 ;  Baumgartner  v.  Hasty,  100  Ind.  575,  50  Am. 
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Rep.  830 ;  Telegraph  Co.  v.  Hess,  3  Am.  Electl.  Oas.  142, 
125  K  Y.  641,  13  L.  R  A.  454;  note  to  Orlando  v.  Pragg, 
34  Fla,  244 ;  note  to  City  of  Evansville  v.  Miller,  146  Ini  613, 
38  L.  R.  A.  161.  So  it  appears  that  in  respect  to  both  the  ter- 
mination of  appellee's  license  and  the  method  of  effecting 
the  removal  of  the  poles  the  subject-matter  of  the  resolution 
was  within  the  scope  of  the  authority  of  the  councilmen.  As 
the  evidence  fails  to  show  that  they  advised  or  assisted  in  any 
abuse  of  the  order  of  removal,  the  record  establishes  their  de- 
fense of  justification. 

But  their  motion  for  ai  new  trial  cannot  be  sustained 
on  the  ground  that  the  verdict  is  contrary  to  law,  unless  there 
is  no  liability  on  the  part  of  the  marshal  and  his  assistants,  for 
their  motion  is  joint  with  that  of  the  marshaL  The  marshal 
and  his  assistants  are  liable  for  any  abuse  of  the  order  of  re- 
moval. Throop,  Puk  Off.  §  724;  Mecham,  Pub.  Off.  §  684. 
On  the  question  whether  the  marshal  caused  more  than  una- 
voidable injury  in  removing  the  poles  and  wires  the  evidence 
is  conflicting,  and  therefore  the  verdict  cannot  be  disturbed  on 
that  account.  But  the  damages  awarded  are  clearly  excessive. 
The  unfortunate  destruction  of  his  business  fell  upon  appellee 
as  the  proximate  result  not  of  the  marshal's  abuse  of  the  order 
of  removal,  but  of  the  termination  of  his  license^  and  the  order 
of  removal  properly  executed*  The  loss  of  his  power  house  was 
due  to  the  terms  of  appellee's  lease,  and  was  not  legally  at- 
tributahle  to  the  marshal's  acts.  Even  with  respect  to  the  poles 
and  wires^  the  question  of  damages  was  not  properly  submitteil 
to  the  jury.  The  measure  is  the  difference  in  value  between  the 
poles  and  wires  properly  removed  and  as  they  were  actually  re- 
moved. All  of  die  appellants  are  entitled  to  a  new  trial  on  the 
ground  that  the  damages  are  excessiva 

As  the  city's  attorneys  correctly  advised  the  ooancil  in  re- 
spect to  the  city's  authority,  no  question  arises  as  to  the  cir- 
cumstances under  which,  and  the  persons  to  whom,  the  attor- 
neys would  be  liable  for  wrong  advice.     The  evidence  fails  to 
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fihow  that  tli^  counseled  or  assisted  in  any  abuse  of  liie  order 
of  removal.  Their  joint  motion  for  a  neiw  trial,  separate  from 
that  of  all  the  appellants  jointly,  should  have  been  sustained  on 
tho  gro'iind  that  the  verdict  is  contrary  to  law. 

Justification  is  a  defense  that  must  be  affirmatively  pleaded. 
On  the  trial  now  in  review,  appellants  were  not  injured  by  the 
ruling  on  the  demurrer,  because  they  admitted  that  ikey  were 
permitted  to  introduoe  all  their  evidence  under  the  general  de- 
nial. But  on  a  new  trial  appellants  should  have  a  legal  basis 
for  the  introduction  of  their  evidenca 

Judgment  reversed,  with  directions  to  overrule  the  demurrer 
to  ^e  affirmative  answerai 


Ken. — See  note  2  at  end  of  Part  I. 
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ST   AL. 
West  Virginia  Supreme  Court  of  AppeaU,  April  7,  1900. 

(47  W.  Va.  739.) 

EUDCTRIO  UOHT  AFPUAlfCBS  IN  8TREVT8. — ^MUNIOIFAL  CXUIXiiOU — ^EXCLUSIVE 

FRAMOHISS.  .  . 

(Head-note  by  the  Conrt) ; 

The  council  of  the  town  of  Clarksburg  in  1887  had  no  power,  either  under 
its  charter  or  under  the  general  statute  law  governing  towns  and  cities, 
to  grant  an  exclusive  franchise  for  twenty  years  to  a  private  corporation 
to  use  its  streets  for  the  conveyance  of  electricity  for  public  use  in  the 
city.  Such  exclusive  grant  does  not  prevent  the  town  from  granting  to 
another  corporation,  within  said  term,  the  privilege  to  occupy  its  streets 
for  the  same  purpose.  Such  exclusive  grant,,  being  void,  is  not  a  valid 
contract  protected  by  the  provisions  in  the  Federal  or  State  constitutions 
forbidding  the  passage  of  any  law  impairing  the  obligation  of  contracts. 

Under  the  general  statute  law  of  West  Virginia  governing  cities  and  towns, 
a  grant  by  a  municipal  corporation  of  the  privilege,  not  exclusive,  of 
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occupying  its  streets  for  the  conveyance  of  electricity  for  public  use 
therein,  confers  a  valid  franchise  and  is  a  contract  protected  by  the 
provisions  in  State  and  Federal  constitutions  prohibiting  the  passage  of 
any  law  impairing  the  obligations  of  contracts.  (The  question  of  the 
reasonableness  of  the  term  of  such  grant  not  considered.) 

The  decision  of  the  highest  court  of  a  State  in  the  construction  of  its 
statutes,  and  as  to  the  validity  or  invalidfty  of  contracts  dependent  only 
on  such  statutes,  is  the  controlling  rule  of  decision  in  Federal  courts, 
where  there  is  no  Federal  question. 

The  grant  by  a  city  or  town  to  an  intended  corporation  of  a  franchise  to 
use  its  streets  for  the  conveyance  of  electricity  for  public  use  in  the 
town  or  city  is  valid,  though  at  its  date  the  corporation  is  not  chartered, 
but  is  later  chartered,  and  accepts  the  grant. 

Appeal  bj  plaintif!  from  decree  of  Cirouit  Court^  Harrison 
County. 

John  Bassel,  Edwin  Maxwell,  and  C.  W.  lAfneh,  for  appel- 
lant 

M,  F.  Snider  and  Davis  £  Davis,  for  appellees. 

Brannon,  J. :  On  the  16di  of  Deoember,  1887,  the  council 
of  the  town  of  Clarksburg  passed  an  ordinance  granting  to  the 
Clarksburg  Electric  Light  Company  the  exclusive  privilege  for 
die  term  of  twenty  years  to  erect  and  operate  electric  light 
works  for  generating  and  supplying  electricity  for  lighting  the 
town  and  for  use  as  power.  Under  this  grant  the  said  corpora- 
tion constructed  a  costly  and  valuable  plants  and  has  been  long 
operating  the  same,  supplying  the  town  and  its  people  with  elec- 
tricity for  purposes  of  illumination  and  power.  On  the  12th.  of 
March,  1894,  the  Traders  Company  was  chartered  by  the  State 
as  a  corporation  to  erect  a  hotel  buildng  with  opera  house,  bank- 
ing house,  and  offices  therein,  imder  which  the  said  hotel  build- 
ing has  been  erected  in  Clarksburg.  On  the  1st  day  of  Novem- 
ber, 1894,  the  State  incorporated  a  company  called  the  Trad- 
ers Annex  Company,  with  power  to  erect  buildings,  construct 
electric  light  plant  to  light  buildings  and  the  town  of  Clarks- 
burg with  electricity.     The  two  last-named  companies  together 
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erected  an  electric  light  plant,  and  have  used  the  same  for  light- 
ing the  hotel,  opera  house,  bank,  and  other  apartments  in  the 
buldings  erected  by  said  companiea  Said  two  companies^  hav- 
ing a  surplus  of  electricity,  engaged  to  supply  private  individ- 
uals in  the  town.  Tliese  individuals  erected  poles  in  the  streets 
to  support  wires  for  conveysLnce  of  electricity,  by  leave  of  the 
town  counx;il,  and  the  said  two  companies  were  about  to  obtain, 
or  at  least  ask  for  the  authority  from  the  council  of  Clarksburg 
to  erect  poles  in  the  streets  for  the  conveyance  of  electricity 
through  the  town  for  sale  to  its  people,  and  thereupon  the 
Clarksburg  Electric  Light  Company  sued  out  an  injunction  re- 
straining the  Traders  Company  and  the  Traders  Annex  Com- 
pany and  all  other  persons  from  applying  to  said  council  for  the 
privileges  aforesaid,  and  restraining  the  city  council  of  Clarks- 
burg from  granting  to  the  Traders  Company  and  the  Traders 
Annex  Company,  jointly  or  severally,  the  privilege  of  occupy- 
ing the  streets  for  the  purpose  of  carrying  on  the  business  of 
furnishing  electricity  to  the  said  city  and  its  citizens.  The  Cir- 
cuit Court  of  Harrison  coimty  dissolved  the  injunction,  and  die 
electric  light  company  appeals  to  this  court 

Tlie  electric  light  company  claims  that  the  grant  to  it  by  the 
council  of  Clarksburg  of  the  privilege  of  furnishing  electricity 
and  occupying  the  streets  of  the  city  with  its  poles  for  the  dis- 
tribution of  electricity  to  its  consumers  constitutes  a  contract 
giving  that  company  the  sole  and  exclusive  right  to  furnish 
electricity  within  the  city,  and  that  the  use  of  the  streets  by  any 
other  company,  or  even  persons,  for  furnishing  electricity,  is  a 
violation  of  its  rights,  and  that  the  grant  by  the  said  city  to  tlie 
Traders  Company  or  the  Traders  Annex  Company,  as  pro- 
posed, would  be  a  violation  and  impairment  of  such  contract, 
contrary  to  the  constitution  of  the  United  States.  Upon  this 
position — that  the  proposed  grant  or  franchise  to  the  Traders 
Company  and  Traders  Annex  Company  would  be  a  violation-  of 
the  contract  subsistinp:  between  the  electric  light  company  and 
the  city,  and  a  violation  of  the  Constitution  of  the  United 
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States — the  said  electric  light  company  states  its  case  in  this 
court  The  Federal  Constitution  (article  1,  §  10)  provides  that 
"no  State  shall  ♦  ♦  ♦  pass  any  law  impairing  the  obliga- 
tion of  contracts. '^  It  is  beyond  question  that  a  grant  by  a  mu- 
nicipal corporation,  under  authority  of  the  statute  of  a  State, 
to  a  private  corporation  to  supply  a  city  or  town  with  electricity 
for  the  public  use,  or  any  similar  franchise,  constitutes  a  con- 
tract, when  accepted  and  carried  out  by  the  corporation,  which 
is  under  the  protection  of  both  the  State  and  national  constitu- 
tions. New  Orleans  Oaslight  Co.  v.  Louisiana  Light  &  Heat 
Producing  &  Manufacturing  Co.,  116  U.  S.  650,  6  Sup.  Ct. 
252,  29  L.  Ed.  616;  Louisville  Oas  Co.  v.  Citizens'  OasUghl 
Co.,  116  U.  S.  683,  6  Sup.  Ct.  265,  29  L.  Ed.  510.  Therefore 
we  do  not  question  that  the  electric  light  company  possesses  a 
contract,  and  lawful  vested  rights  under  it;  but  to  what  ex- 
tent? Has  it  the  right  to  an  exclusive  franchise,  effectually 
shutting  out  others  from  transacting  a  very  important  business, 
so  needful  to  the  public  of  the  city  of  Clarksburg?  Has  that 
company  the  monopoly  it  claims  ?  I  shall  not  discuss  the  ques- 
tion whether  an  act  of  the  l^slature  granting  such  an  exclusive 
franchise  would  be  valid,  further  tlian  to  say  that  under  the 
great  powers  of  a  State  legislature  such  an  act  would  likely  be 
valid  under  the  cases  just  cited  and  others ;  but  I  can  safely  say 
that  under  multitudinous  authorities  the  courts  lean  against 
construing  statutes  so  as  to  grant,  or  to  authorize  municipal 
corporations  to  grant,  such  exclusive  franchises.  Such  fran- 
chises constitute  monopolies,  which  the  law  has  through  ages 
condemned,  because  they  tie  down  and  restrain  and  cripple  the 
public  right  and  interest,  and  sacrifice  great  public  interests 
to  the  benefit  and  aggrandisement  of  the  few.  Still,  where  such 
rights  are  valid  and  lawful,  the  courts  must  and  do  protect 
them.  I  state  the  proposition,  as  sustained  by  authorities  in  all 
quarters,  that  to  authorize  such  exclusive  franchise  the  statute 
must  admit  of  no  other  reasonable  construction.  The  ordinance 
of  Clarksburg  granting  to  the  electric  light  company  its  fran- 
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chise  does,  in  terms,  make  it  exclusive;  but  had  die  council 
power  to  insert  in  the  franchise  the  clause  or  section  granting 
such  exclusive  right  ?     That  is  our  question  in  this  case ;  that  is 
tlie  pivot  of  this  case.     Turn  to  the  statute  law  on  the  subject. 
The  town  of  Clarksburg  was  incorporated  by  an  act  of  Virginia 
of  March  15,  1849,  which  gave  its  trustees  power  to  "improve 
streets,  walks,  and  alleys."     An  act  of  February  27,  1867,  gave 
the  town  "control  of  all  county  roads,  turnpikes,  and  bridges 
within  the  limits  thereof     The  Virginia  Code  of  1860,  apply- 
ing to  towns  generally,  gave  the  council  "power  to  lay  off  streets, 
walks  or  alleys,  alter,  improve,  and  light  the  same,  and  have 
them  kept  in  good  order."     The  Code  of  West  Virginia  of  1868, 
p.  329  (Ed.  1891,  p.  426),  the  law  in  force  when  the  franchise 
claimed  by  the  plaintiff  was  granted,  and  which  applied  to  towns 
generally,  provides  that  "the  council  of  such  city,  town  or  vil- 
lage shall  have  power  therein  to  lay  off,  vacate,  close^  open,  alter, 
curb,  pave  and  keep  in  good  repair,  roads,  streets,  alleys,     *     * 
*     *      and  to  improve  and  light  the  same."     No  statute  special 
to  Clarksburg  has  been  cited  giving  it  power  to  confer  such  ex- 
clusive privilege.     If  the  power  to  improve  and  light  its  streets 
does  not  authorize  such  exclusive  franchise,  it  does  not  possess 
the  power.     If  the  general  law  governing  cities  and  towns  above 
quoted  does  not  s^ve  Clarksburg's  council  power  to  grant  such 
exclusive  franchise,  it  does  not  possess  the  power.     That  the 
council,  under  the  charter  provisions  and  general  sta^Jte6  above 
quoted,  does  not  possess  the  power  to  grant  such  exclusive  fran- 
chise is  settled  in  Parkersburg  Oas  Co,  v.  Parkershurg,  30  W. 
Va.  436,  4  S.  E.  650.     That  case  has  been  approved  by  the 
opinions  since  delivered  in  Richards  v.  Clarksburg,  30  W.  Va, 
496,  4  S.  E.  774,  and  Arhem  v.  Railroad  Co.,  33  W.  Va.  6,  10 
S.  E.  14,  5  L.  R.  A.  371,  and  is  thus  the  settled  law  of  this 
Stata     That  case  holds  that  neither  the  charter  of  Parkersburg, 
which  was  general,  like  that  of  Clarksburg,  in  this  respect,  nor 
tiie  general  statutes  in  relation  to  municipal  corporations  in 
force  in  1864,  which  were  the  same  as  those  quoted  above,  "con- 
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ferred  upon  said  city  power  to  delegate  to  a  private  corporation 
tiie  exclusive  privilege  of  using  tlie  streets  and  .alleys  for  laying 
gas  pipes,  and  furnishing  the  city  and  its  inhabitants  with  gas 
for  30  years.     The  grant  by  a  city  to  a  gas  company  of  the  ex- 
clusive privilege  of  lighting  the  city  with  gas  does  not  deprive 
the  city  of  the  power  to  contract  with  an  electric  light  company 
for  lighting  the  city  with  electric  lights."     This  denial  of  power 
in  a  municipal  corporation  merely  under  general  statutes  giving 
it  control  of  streets  and  authority  to  light  them  is  based  on  many 
decisions.     2  Dill.  Mun.  Corp.  sec  692;  Elliott^  Roads  &  S. 
66G ;  Boonej,  Corp.  p.  35 ;  Grand  Rapids  E,  L.  £  P,  Co.  v.  Grand 
Rapids  E.  E.  L.  &  F.  G.  Co.  (C.  C),  33  Fed.  669.     This  in- 
capacity of  Clarksburg  to  make  such  an  exclusive  grant  results 
from  the  law  generally  prevalent  that  "a  municipal  corporation 
possesses  and  can  exercise  the  following  powers,  and  no  others : 
First,  those  granted  by  express  words  in  its  charter,  or  the  gen- 
eral statutes  under  which  it  is  incorporated ;  second,  those  neces- 
sarily or  fairly  implied  in  or  incident  to  the  powers  thus  ex- 
pressly granted ;  and,  third,  diose  essential  to  the  declared  pur- 
poses of  the  corporation,  not  simply  convenient,  but  indispens- 
able."    City  of  Charleston  v.  Reed,  27  W.  Va.  681 ;  Christie  v. 
Maiden,  23  W.  Va.  667.     Surely,  we  cannot  say,  contrary  to  the 
drift  of  all  the  law  of  tlie  coimtry,  that  the  mere  power  to  control 
streets  and  light  the  same  carries  with  it  by  implication  the 
enormous  power  to  tie  the  hands  of  an  important  municipality 
for  many  years,  or  that  such  a  power  is  indispensable  or  neces- 
sary to  enable  the  municipality  to  carry  out  its  legitimate  fune- 
tions.    Therefore,  the  council  of  Clarksburg  had  no  authority  to 
grant  this  exclusive  franchise,  and  that  feature  of  its  ordinance 
is  ultra  vires,  and  therefore  void,  confers  no  right,  makes  no  oon- 
tractj  and  the  case  falls  under  the  principle,  self-evident^  stated 
in  New  Orleans  v.  New  Orleans  Waterworks^  142  U.  S.  79,  12 
Sup.  CtL  142,  85  L.  Ed.  943,  that,  'T)6fore  this  court  can  be 
asked  to  determine  whether  a  statute  has  impaired  the  obliga- 
tion of  a  contract^  it  must  be  made  to  appear  that  there  was  a 
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legal  contract  subject  to  impairment.''  The  electric  light  com- 
pany has  no  contract  good  in  law  to  be  impaired,  so  as  to  call 
on  either  State  or  Federal  constitution  for  protection. 

Counsel  for  the  electric  light  company  cite  for  its  support  the 
cases  of  Ntw  Orleans  Gaslight  Co.  v.  Louisiana  Light  &  Heat 
Producing  &  Manufacturing  Co,,  115  U.  S.  650,  6  Sup.  Ct  252, 
29  L.  Ed.  516,  and  Louisville  Oas  Go.  v.  Citizens'  Gaslight  Co., 
116  U.  S.  683,  6  Sup.  Ct.  265,  29  L.  Ed.  510,  but  they  do  not 
apply,  because  in  those  cases  the  legislature^  under  its  plenary 
power,  had  granted  the  exclusive  franchise.  As  I  said  above, 
under  the  authority  of  those  two  cases,  and  I  should  add  the 
Slaughter-House  Cases,  16  WalL  36,  21  L.  Ed.  394;  New 
Orleans  Waterworks  Co.  v.  Rivers,  115  U.  S,  674,  6  Sup. 
Ct  273,  29  L.  Ed.  525,  and  8t.  Tammany  Waterworks 
Co.  V.  New  Orleans  Waterworks,  120  U.  S.  64,  7  Sup. 
Ct.  405,  30  L.  Ed.  563,  I  do  not  question  the  power,  though 
I  should  question  the  policy,  in  a  legislature  to  grant  such 
an  exclusive  privilege;  but  those  cases  cannot  help  the  plaintiff, 
because  they  involve  legislative  grant^  whereas  the  plaintiff  in 
this  case  can  appeal  to  no  such  legislative  grant,  but  only  to  a 
council  grants  warranted  by  no  legislative  authority  conferred 
upon  that  council,  and  not  justified  by  the  special  legislation 
relative  to  Clarksburg,  or  the  general  law.  I  should  confirm 
the  position  just  stated  by  a  reference  to  the  case  of  City  of 
Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  1,  19  Sup. 
Ct  77,  43  L.  Ed.  341,  where  the  court  asserts  ihat,  to  make  a 
grant  of  a  franchise  to  furnish  water  to  a  city  made  by  its  coun- 
cil such  a  contract  as  is  protected  by  the  United  States  constitu- 
tion, the  council  must  have  authority  to  make  such  grant  So 
the  decision  of  this  court  in  Parkersburg  Gas  Co.  v.  Parkers- 
burg  is  well  fortified  by  decisions  elsowhera  But  suppose  it 
were  not  so  fortified.  It  would  bo  the  law  governing  this  court, 
and  would  show  tliat  the  electric  light  company  cannot  appeal 
to  the  national  constitution  to  protect  its  exclusive  grant 
Whether  that  company  has  or  has  not  a  valid  conti^aet  dexjonds 
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an  State  law  exclusively.  It  depends  on  the  qnestioii  whether 
that  clause  in  the  ordinance  of  the  council  of  Clarksburg  is  war- 
ranted by  the  statute  of  the  State  relating  to  Clarksburg  as  a 
municipal  corporation.  Clarksburg  is  a  municipal  corporation 
in  the  State  of  West  Virginia,  and  its  rights  are  governed  by 
and  originate  from  State  law.  So  with  the  other  companies. 
Whether  that  exclusive  grant  makes  a  valid  contract  is  to  be 
tested  by  decisions  of  the  State  Supreme  Court.  The  right 
depends  on  the  construction  of  State  statutes  as  to  the  power  of 
the  council  in  the  matter.  As  long  ago  as  Ogden  v.  Saunders, 
12  Wheal;.  259,  6  L.  Ed.  606,  the  Supreme  Court  said:  "It  is 
the  municipal  law  of  the  State,  whether  that  be  written  or  un- 
written, which  is  emphatically  the  law  of  the  contract  made 
within  the  State,  and  must  govern  it  throughout,  wherever  its 
performance  is  sought  to  be  enforced.*'  The  decision  of  the 
State  court  of  last  resort  upon  rights  dependent  alone  upon  itF 
laws,  its  statutes,  is  conclusive  upon  the  Federal  judiciary.  In 
Louisville  N.  0,  &  T,  Ry.  Co,  v.  Mississippi,  133  U.  S.  587, 
10  Sup.  Ct  348,  33  L.  Ed.  784,  it  was  held  that  "the  construc- 
tion of  a  State  statute  by  the  highest  court  of  the  State  is 
accepted  as  conclusive  in  this  court.  In  Detroit  v.  Osborne, 
136  U.  S.  492,  10  Sup.  Ct  1012,  34  L.  Ed.  260,  the  Supreme 
Court,  finding  that  the  Supreme  Court  of  Michigan  had  held 
that  under  a  statute  of  that  State  there  was  no  right  of  action 
to  a  person  injured  by  reason  of  a  defect  in  a  sidewalk,  caused 
by  the  neglect  of  the  city,  although  the  Supreme  Court  of  the 
United  States  differed  with  the  Michigan  court,  and  also  said 
that  the  current  of  authorities  differed  from  that  courts  yet  fol- 
lowed the  State  decision.  Justice  Brewer  said :  "But,  even  if 
it  were  a  fact  that  the  universal  voice  of  the  other  authorities 
was  against  the  doctrine  announced  by  the  Supreme  Court  of 
Michigan,  the  fact  remains  that  the  decision  of  that  court,  un- 
disturbed by  legislative  action,  is  the  law  of  that  Stata  What- 
ever our  views  may  be  as  to  the  reasoning  or  conclusion  of  that 
court  is  immaterial.     It  does  not  change  the  fact  that  its  deci- 
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aion  is  the  Law  of  the  State  of  Michigan,  binding  upon  all  its 
courtB^  ail  its  oitizanSy  and  all  othors  who  may  come  within  the 
limits  of  the  State.  The  question  presented  by  it  is  noit  ono  of 
general  commercial  law;  it  is  purely  local  in  its  significance  and 
•octent.  It  involves  simply  a  consideration  of  the  powers  and 
liabilities  granted  and  imposed  by  legislative  action  upon  cities 
within  the  Stata  While  this  court  has  boon  strenuous  to  uphold 
the  supremacy  of  Federal  law,  and  the  interpretation  placed 
upon  it  by  the  Federal  courts^  it  has  been  equally  strenuous  to 
uphold  the  decisions  by  State  courts  of  questions  of  purely  local 
law.  There  should  be,  in  all  matters  of  a  local  nature,  but  one 
law  within  the  State;  and  that  law  is  not  what  this  court  might 
determine,  but  what  the  Supreme  Court  of  the  State  has  deter- 
mined. *  Again  and  again  has  the  United  States  Supreme 
Court  announced  this  doctrina  Morley  v.  Railway  Co.,  146 
U.  S.  162,  13  Sup.  Ct.  54,  86  L.  Ed.  925,  Irrigation  Dist.  v. 
Bradley,  164  U.  S.  112,  17  Sup.  Ct  56,  41  L.  Ed.  369;  First 
Nat  Bank  of  Aberdeen  v.  Chehalis  Co.,  166  TJ.  S.  440,  17  Sup. 
Ct  629,  41  L.  Ed.  1069;  MarcharU  v.  Pennsylvania  R.  Co., 
153  U.  S.  880, 14  Sup  Ct  894,  38  L  Ed.  751 ;  Wade  v.  Travis 
Co.  (Tex.),  174  U  S  608, 19  Sup  Ct  715,  43  L.  Ed.  1060.  In 
Railroad  Co.  v,  McClure,  10  Wall.  511, 19  L  Ed.  997,  it  is  held 
♦hat  there  is  no  jurisdiction  in  the  Supreme  Court,  under  section 
25  of  the  judiciary  axrt,  to  review  a  decision  of  the  highest  court 
of  a  State  maintaining  the  validity  of  a  law  alleged  to  impair  a 
contract,  "when  the  law  set  up  as  having  this  effect  was  in  exist- 
ence when  the  alleged  contract  was  made,  and  the  highest  State 
court  has  only  decided  that  there  was  no  contract  in  the  case." 
Just  so  in  the  presfJit  case.  The  statutes  testing  the  right  of 
the  electric  company  were  Jn  forf;e  when  its  franchise  was 
granted,  and  the  decision  in  ParJcersbnrg  Oas  Co,  v  Parkers- 
burg,  holding  that  under  those  st&tutes  such  exclusive  grant 
coidd  not  he  made,  had  been  rendered.  Now,  if  the  decision  of 
the  State  Supreme  Court  upon  a  State  statute  and  rights  de- 
pendent upon  it  are  not  conclusive,  even  upon  the  Federal 
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Supreme  Court>  the  State  is  a  nonentity,  a  myth.  No  political 
party  since  the  birth  of  the  Federal  Constitution,  not  even  the 
most  ultra-centralizationists,  so  called,  have  ever  made  any  such 
contention. 

The  case  of  City  R.  Co.  v.  Citizens'  St.^R.  Co.,  166  U.  S.  657, 
17  Sup.  Ct  653,  41  L.  Ed.  1114,  is  invoked  in  favor  of  the 
plaintiff.  It  holds  that  an  exclusive  privilege  to  a  streetrrailway 
company  to  occupy  streets  for  30  years  constituted  a  contract, 
which  could  not  be  impaired  by  a  grant  from  the  city  to  another 
company  to  exercise  the  same  privilege  of  carrying  on  the  like 
business  in  the  same  streets.  But  that  case  cannot  help  the 
plaintiff.  That  was  a  valid  contract,  because  the  city  had 
authority  to  grant  the  exclusive  franchise  under  State  statutes, 
as  had  been  held  by  the  Supreme  Court  of  the  State.  That 
made  the  franchise  valid,  as  if  it  had  been  granted  by  the  legisla- 
ture itself,  as  in  the  case  of  New  Orleans  Oaslight  Co.  v.  Louisi- 
ana Light  &  Heat  Producing  &  Manufacturing  Co.,  115  U.  S. 
650,  6  Sup.  Ot  252,  29  L.  Ed.  516,  and  other  cases  cited  above. 
That  this  is  so  is  made  clear  in  the  opinion  by  Justice  Brown, 
saying :  ''That  the  complainant  had  a  contract  with  the  city  is 
entirely  clear.  It  was  so  held  by  the  Supreme  Court  of  Indiana 
in  Western  Paving  &  Supply  Co.  v.  Citizens'  St.  R.  Co.,  128 
Ind.  525,  26  N.  E.  188,  28  N.  E.  88,  10  L.  R  A.  770."  The 
Supreme  Court  simply  followed  the  rule  stated  above  that  the. 
decision  of  the  State  court  as  to  whether  there  is  or  is  not  a  con- 
tract valid  under  State  law  is  finaL  There  the  railroad  company 
had  a  valid  franchise  conferred  by  State  law,  as  construed  by 
the  State  court;  whereas,  in  this  case  the  electric  light  com- 
pany had  no  valid  exclusive  right  under  the  West  Virginia  stat- 
ute law  as  construed  in  Parhershurg  Oas  Co.  v.  Parkersburg. 
The  difference  between  the  two  cases  is  plain  and  wida  In  the 
one  case  a  valid  contract ;  in  the  other  no  contract  Counsel  for 
the  electric  company  cites  the  case  of  Citizens'  8av.  Bank  of 
Owensboro  v.  City  of  Owensboro,  178  U.  S.  636,  19  Sup.  Ct 
530,  43  L.  Ed.  840.  I  am  unable  to  see  that  the  case  contains 
anything  bearing  upon  this  casa 
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As  to  the  argumeat  tliat  upon  the  faith  of  such  exclusive 
grant  the  electric  company  has  spent  much  money,  I  have  only 
to  reply  that  can  have  only  a  moral,  not  a  legal,  effect,  and 
that  ihe  company  was  bound  to  know  tiie  law,  and  look  out  for 
its  rights,  under  the  principle  that  ^'persons  dealing  with  a  cor- 
poration must  take  notice  of  what  is  contained  m  the  law  of 
its  organization,  and  miist  be  presumed  to  be  informed  of  the 
restrictioLS  annexed  to  the  grant  of  power  by  the  law  by  which 
the  corporation  is  authorized  to  act''  Smith  v.  Comelivs,  41 
W.  Va  59,  23  S.  E.  599,  80  L.  R  A  747 ;  McCormick  v.  Bank, 
165  U  S.  549,  650, 17  Sup.  Ct  433, 41  L.  Ed.  817 ;  Clark  Corp. 
174. 

As  to  the  claim  that  Clarksburg  has  ratified  and  confirmed 
this  void  exclusive  feature  in  the  franchise  of  the  electric  com- 
pany by  buying  from  it  electricity  to  light  the  streets  This  is 
strange  doctrina  A  void  contract  cannot  be  so  ratified  by  mere 
implication.  If  the  council  was  i^athout  power  to  expressly 
grant  such  exclusive  right,  it  is  illogical  to  say  that  it  can  oonfiriu 
and  make  it  good  ab  initio  by  mere  implication  from  its  dealing 
with  it.  Of  course^  the  entire  grant  is  not  void,  but  only  the  ex- 
elusive  clause,  and  the  mere  purchase  by  the  city  from  tho 
company  of  electricity  would  not  ratify  the  void  clause  any- 
how, because  it  could  purchase  under  the  general  power  of  the 
company,  without  r^erence  to  that  void  clausa  Ratification 
and  acquiescence  cannot  be  invoked  to  legalize  contracts  of  a 
municipality  made  by  its  officers  in  excess  of  authority,  even 
though  the  contrajct  has  been  performed  by  one  of  its  parties. 
2  Mor.  Priv  Corp.  sees.  621,  718. 

The  defendant  corporations  raise  the  point  against  the  plain- 
tiff corporation  that  it  had  no  charter  existence  on  the  day  of 
the  grant  to  it  of  the  franchise  in  question,  and  that,  not  bein^ 
in  esse  then,  the  grant  did  not  vest^  but  was  abortive,  like  the 
case  of  a  grant  of  land  to  a  grantee  not  m  being.  I  do  not 
think  the  point  tenabla  I  think  the  Clarksburg  Electric  Light 
Company  is  vested  with  a  valid  franchise,  except  as  to  the  ex- 
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elusive  featura  In  SpHng  Oar  den  Bank  v.  Hwlings  Lumber 
Co.,  32  W.  Va.  357,  9  S.  E.  243,  3  I^  K  A.  583.  It  was  held 
lliat  after  corporatara  had  signed  an  agreement  preliminary  to 
a  certificate  of  incorporation,  and  before  it  had  issued,  a  deed 
for  land  to  such  corporation,  delivered  in  escrow,  to  be  deliv- 
ered when  the  corporation  should  obtain  its  charter  and  or- 
ganize, and  it  was  so  delivered  after  the  charter  obtained  and 
organization,  the  deed  was  good  to  convey  the  land.  In  this  case 
the  agreement  had  not  been  signed  for  the  formation  of  the 
corporation  at  the  date  of  the  towB  ordinance^,  and  yet  I  think 
that  ordinanjce  valid.  We  must  not  apply  the  strict  rule  appli- 
cable to  deeds  of  land  to  the  present  casa  Deeds  require  actual 
delivery  to  a  grantee,  but  such  an  ordinance  as  this  requires 
no  delivery,  only  acceptance^  and  it  was  accepted  by  the  cor- 
poration when  it  came  into  legal  being.  That  is  enough. 
I  have  no  doubt  that  a  deed  for  land  made  to  a  corpora- 
tion najned  before  incorporation,  and  so  dated,  but  delivered 
after  incorporation,  would  be  good.  The  date  of  deliv- 
ery and  acceptance  can  be  shown.  It  is  never  a  deed  until  ac- 
ceptanca  OuggerJieimer  v.  Lochridge,  39  W.  Va.  467,  19  S. 
E.  874 ;  5  Thomp.  Corp.,  sec  5802.  The  latter  authority  says 
that  ^'a  deed  of  conveyance  of  land  to  an  intended  corporation 
before  its  organization  will  take  effect  upon  the  event  of  its 
organization;  for  its  acceptance  of  the  deed,  when  it  becomes 
capable  of  accepting,  will  be  presumed."  Much  more  so  in 
this  case,  where  certain  persons  intending  to  form  a  corporation 
solicit  and  are  tendered  such  a  franchise  as  this,  and  they  pro- 
ceed to  become  incorporated.  It  was  intended  to  operate  only 
in  the  event  of  incorporation,  and  when  it  should  take  placa 
No  delivery  was  necessary.  Acceptance  is  all-sufficient  to  put 
the  ordinance  into  operation.  Then  it  took  effect ;  not  till  then. 
Richardson  v.  Oraham,  46  W.  Va.  134,  30  S.  E.  92, 
Our  conclusion  is  to  affirm  the  decree.    Affirmed* 


Note. — See  note  2  at  end  of  Part  L 
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Suburban  Electmo  Light  &  Powbb  CoMPAmr  v.  Inhabit- 
ants OF  East  Obanob  Township. 

Vew  Jersey  Court  of  Ohanoery,  December  9,  1808. 
Electric  light  likes — ^Municipal  contbol. 

An  act  passed  in  1896  authorizes  electric  light  companies  to  erect  polea 
for  wires  in  highways,  except  that  in  incorporated  cities  and  towns  per- 
mission must  be  obtained  and  streets  designated.  Held,  that  permission 
could  be  given  hj  a  resolution  instead  of  an  ordinance. 

That  where  only  the  stringing  of  wires  was  required,  the  resolution  desig- 
nating streets  need  not  specify  the  erection  of  poles. 

That  when  permission  has  been  given  and  wires  strung  in  reliance  thereon, 
the  company  has  a  franchise,  subject  only  to  the  police  power,  not  a 
mere  license  which  may  be  revoked. 

That  where  permission  has  been  given  for  the  erection  of  telephone  poles, 
electric  light  wires  may  be  strung  upon  them  without  further  permission 
than  that  already  given  for  the  stringing  of  wires. 

Cases  of  this  series  cited  in  opinion:  Summit  Tp,  v,  N,  Y.  d  N,  J,  Teleph, 
Co,,  vol.  7,  p. — ;  Hudson  Teleph.  Co,  v,  Jersey  City,  voL  9.,  p.  133; 
Meyers  v,  Hudson  Eleo,  Co,,  vol.  7»  p.  — % 

Application  for  injunction. 

(7.  W,  Rtker,  for  complainants 

P.  Woodruff,  for  defendant. 

Pitney^  V.  C. :  The  complainant  is  a  corporation  organ- 
ized under  the  general  corporation  act  for  the  purpose  of  sup- 
plying electric  light  and  power,  and  in  the  exercise  of  its  cor- 
porate rights  has  strung  certain  electric  wires  along  a  street 
known  as  Central  avenue,  within  the  territorial  limits  of  the 
defendant^  the  township  of  East  Orange.  The  municipal 
authorities  of  that  town  threaten  to  remove  said  wires  by  force, 
and  the  object  of  the  bill  is  to  restrain  such  threatened  action. 
The  wires  in  question  are  strung  upon  poles  belonging  to,  and 
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by  the  permission  of,  a  telephone  company,  which  poles  were 
erected  and  axe  maintained  lawfully,  and  the  right  of  the  oom- 
pany  so  erecting  them  to  maintain  the  same;,  so  far  as  the  mu- 
nicipality is  concerned,  is  not  challenged.    It  was  admitted  tliat 
the  wires  are  maintained  at  such  a  height  as  not  in  any  wise  to 
interfere  with  the  use  of  the  streets.     The  right  of  th.e  com- 
plainant to  so  maintain  the  wires  is  based  upon  the  act  of  May 
10,  1884  (P.  L.  p.  331),  which  was  in  substance  re-enacted  by 
the  act  of  April  21,  1896  (P.  L.  p.  322).     That  act  provides 
that  a  company  like  the  complainant  ''shall  have  full  power  to 
use  the  public  roads  or  highways,  streets,  avenues  and  alleys 
in  this  State  for  the  purpose  of  erecting  posts  or  poles  on  the 
same  to  sustain  the  necessary  wires  and  fixtures,  upon  first  ob- 
taining the  consent  in  writing  of  the  owners  of  the  soil,"  with  a 
provision  that  ''no  posts  or  poles  shall  be  erected  in  any  street 
of  any  incorporated  city  or  town  without  first  obtaining  from 
the  incorporated  city  or  town  a  designation  of  the  street  in 
which  the  same  shall  be  placed,  and  the  manner  of  placing  the 
same,  and  that  the  same  shall  be  so  located  as  in  no  way  to  in- 
terfere with  the  safety  or  convenience  of  persons  traveling  on  or 
over  said  roads  and  highways,  and  tiiat  the  public  streets  in 
any  of  the  incorporated  cities  and  towns  of  this  State  shall  be 
subject  to  such  regulations  as  may  be  first  imposed  by  the 
corporate  authorities  of  such  cities  and  towns."    The  township 
committee  of  East  Orangei,  by  a  special  charter,  are  authorized 
by  subdivision  9  of  section  6  of  the  supplement  to  the  act  or- 
ganizing the  township,  which  supplement  was  passed  March 
10,  1873,  "to  prevent  or  regulate  the  erection  or  maintenance 
of  any  awning,  stoop,  steps,  platform,  bay  window,  swinging 
gate,  cellar  door,  area,  descent  into  a  cellar  or  basement,  sign, 
banner,  post  or  erection  or  projection  of  any  kind  in,  over  or 
upon  any  street  or  highway  or  public  place,  and  to  remove 
the  same  when  already  erected,  at  the  expense  of  the  owner  or 
occupant  of  the  premises  in  front  of  which  the  same  may  ba" 
P.  L.  p.  824.    By  authority  of  that  section  alone,  on  the  11th 
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of  October^  1886,  the  township  oommittee  passed  an  ordinance 
regulating  the  mode  in  which  telegraph,  telephone^  or  electrio 
light  poles  should  be  erected  in  the  city;  and  the  fourth  sectioiii 
of  that  ordinance  provides  that  ''all  telegraph,  telephone  or 
electric  light  wires  shall  be  plaoed  so  as  to  hang  not  less  than 
twenty  feet  above  the  street  crossing    over    which    therjr    are 
drawn.''    That  is  the  only  provision  in  that  ordinance  as  to  the 
stringing  of  wirea.    On  the  19th  of  February,  1889,  the  town- 
ship oommittee  passed  an  ordinance  which  provides  ''that  no 
person  or  persooB  shall  run  or  suspend  across  or  through  any 
public  street  in  this  township  any  electric  wire,  except  at  rail- 
road crossings^  without  first  obtaining  the  permission  of  the 
township  oommittea"    Subsequently,  on  the  14th  of  October, 
1895,  the  township  committee  adopted  the  following  resoludcm: 
"Resolved,  that  consent  be,  and  the  same  is  hereby,  given  to 
the  Suburban  Electrio  Light  and  Power  Company  (the  com- 
plainant) to  erect  poles  and  string  wires  within  this  township 
for  electric  lighting  purposes,  subject  to  all  the  provisions  and 
restrictions  contained  in  the  ordinance  of  the  township,  and  es- 
pecially of  a  certain  ordinance  entitled  'An  ordinance  regulat- 
ing the  erection  of  telegraph,  telephone  and  electrio  light  poles 
in  the  township  of  East  Orange,'  adopted  October  11,  1886: 
provided,  however,  thait  no  poles  shall  be  erected  within  the 
lines  of  any  accepted  street  within  the  township  without  the 
further  consent  of  the  township  committee.''    It  is  alleged  by 
complainant,  and  admitted  by  the  defendant,  that  Central  ave- 
nue, along  which  the  wires  in  question  are  suspended,  is  not  an 
accepted  street,  but  is  a  street  within  the  control  and  juris- 
diction of  the  Essex  county  park  commission,  subject  to  certain 
reserved  rights  in  the  defendant     Under  this  resolution  the 
wires  in  question  were  strung  upon  the  poles  of  the  telephone 
company,  as  we  have  seen^  by  its  consent    It  was  held  by  Vice 
Chancellor  Emory  in  Inhahitania  of  Summit   Tp.   v.   New 
York   &   N.    J.    Telephone    Co.,    7    Am.    Electl.    Cas.    — , 
41    Ad.    146,    that    the    language    of    the    telephone    act. 
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which  is  substantially  the  same  as  that  of  the  electric 
light  act,  above  cited,  gave  the  telephone  oorporatioxi 
the  right  to  string  wires  over  the  streets  without  the  consent  of, 
and  subject  only  to  proper  regulation  by,  the  municipal  author- 
ities. The  regnlaition  contained  in  the  ordinance  of  the  de- 
fendant herein  of  October  11,  1886,  provides  only  that  the 
wir«  shall  be  strung  a  certain  numbei  ot  feet  above  tie  street 
No  other  regulation  has  ever  been  ordained.  The  later  ordi- 
nance of  Februajy  19,  1889,  provides  that  wires  shall  not  be 
suspended  axsross  any  street  without  first  obtaining  permission 
of  the  township  oonunittea  That  permission  was  given  by  the 
resolution  of  October  14,  1895.  And  I  am  of  the  opinion  de- 
clared by  Justice  Beed  in  Hudson  Telephone  Co,  v.  Jersey  City, 
2  Am.  Elect!.  Gas.  133,  49  N.  J.  Law,  803,  at  page  307,  that  a 
resolution  was  quite  sufficient  to  give  such  a  permission,  and 
that  an  ordinance  was  not  necessary  for  that  purposa 

This  conclusion  renders  it  unnecessary  to  consider  the  de- 
batable questions:  (1)  Whether  or  not  the  authority  given  by 
the  above  recited  ninth  subdivision  of  section  6  of  the  defend- 
ant's supplement  of  March  10, 1873  (P.  L.  p.  324),  authorizing 
it  to  prevent  certain  erections  by  its  true  construction  included 
the  right  to  prevent  the  stringing  of  wires  charged  with  elec- 
tricity; or  (2)  whether,  if  such  authority  was  given,  it  was 
not,  in  effect,  repealed  by  the  act  authorizing  electric  light 
cmpanies  to  string  their  wires,  subject  to  proper  r^ulations  by 
the  municipal  authorities.  Vice  Chancellor  Emoby  in  the  Sum- 
mit Tp.  Case,  above  cited,  held  that  a  right  to  regulate  did  not 
include  a  right  to  absolutely  prevent  the  stringing  of  such 
wires.  It  is  urged  against  the  value  of  the  permissive  resolu- 
tion of  October  14,  1895,  that  it  is  entirely  general  in  its  char- 
acter, and  inefficient,  because  it  does  not  designate  any  street  in 
which  the  wires  shall  be  strung.  The  answer  to  this  is  that  the 
provision  of  the  act  requiring  such  designation  applies  only  to 
the  erection  of  poles,  and  not  to  the  stringing  of  wires.  This 
is  the  necessary  result  of  the    decision    of    Vice    Chancellor 
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Emery,  abo^e  referred  to.  In  support  of  tliis  poeitJon,  however, 
the  defendant  cites  the  case  of  Meyers  v.  Electric  Co.,  7  Am. 
ElectL  Cas.  — j  60  N.  J.  Law,  850.  But  that  case  relates  en- 
tirely to  the  erection  of  poles^  and  varies  from  this  in  that  it  was 
a  suit  by  the  State,  on  the  relation  of  property  owners,  to  set 
afiide  an  ordinance  of  the  city  which  had  authorized  an  electric 
company  to  set  polee  generally  in  any  and  all  of  the  streets 
without  designating  any  particular  streets,  and  under  that 
authority  the  electric  company  proposed  to  set  poles  along  the 
lands  of  the  prosecutors.  The  ordinance  was  set  aside  as  against 
the  prosecutors. 

It  is  also  urged  that  the  resolution  adds  nothing  to  the  force 
of  the  provisions  of  the  act  of  the  legislature  giving  general 
authority  to  the  complainant  corporation  to  string  wires  over 
streets.  This  is  true,  and  it  is  only  necessary  to  add  that  the 
permission  given  by  the  act^  as  we  have  seeoi,  is  quite  sufficient 
of  itself  to  authorize  the  mere  act  of  suspending  wires  across 
the  street.  No  action  on  the  part  of  the  municipal  authorities 
was  necessary  to  authorize  itb  The  true,  proper,  and  only  of- 
fice of  the  permissive  resolution  in  question  was  to  counteract 
and  suspend,  in  favor  of  the  complainant^  the  restrictive  effect, 
whatever  that  may  have  been,  of  the  ordinance  of  Februaiy 
19,  1889.  No  right  was  reserved  to  the  township  authorities 
in  the  resolution  of  October  14,  1895,  to  revoke  the  same,  nor 
was  any  limitation  fixed  upon  the  time  during  which  the  wires 
strung  under  it  should  remain.  A  resolution  rescinding  that 
resolution  was,  after  the  stringing  of  the  wires,  passed  by  the 
municipal  authorities,  and  it  is  claimed  by  the  defendant  that 
it  was  authorized  to  make  such  rescission,  and  that>  when 
rescinded,  the  authority  of  the  complainant  to  maintain  its 
wires  was  destroyed.  This  argument  is  based  upon  the  ground 
that  the  permission  was  a  mere  license,  revocable  at  the  pleasure 
of  the  licensor.  I  am  unable  to  adopt  that  view.  Considering 
it  as  a  mere  license,  it  is  still  a  license  which  has  been  acted 
upon,  and  may  not  be  revoked  at  the  pleasure  of  the  licensor. 
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In  support  of  this  proposition  I  refer,  without  citing  at  length, 
to  the  clear  and  forcible  language  and  reasoning  of  Justice 
Reed  in  the  case  of  Hudson  Telephone  Co.  v.  Jersey  City,  2 
Am.  ElectL  Cas.  133,  49  N.  J.  Law,  303,  at  pages  305,  306. 
Moreover,  the  complainant's  right  to  string  the  wires  does  not 
depend  alone,  if  at  all,  upon  the  consent  of  the  municipal 
authorities ;  it  relates  back  to  the  legislative  authority  to  string 
and  maintain  the  wires  upon  certain  conditions.  No  time  is 
fixed  by  the  legislative  authority  for  the  continuance  of  the 
exercise  of  the  franchise^  and  the  grant  must  be  presumed  to  be 
perpetual,  subject,  it  may  be,  as  it  probably  is,  to  the  right  of 
the  legislature  to  exercise  upon  it  its  police  powers  from  time 
to  time,  as  it  in  its  wisdom  may  see  fitb 

It  is  furth.er  urged  by  the  defendant  that  the  original  grant 
to  the  telephone  company  of  the  right  to  erect  poles  was,  by  im- 
plication, restricted  to  the  right  to  use  them  for  the  purpose  of 
sustaining  telephone  wires  which  are  of  a  more  harmless  char- 
acter than  electric  light  wires.  It  is  urged  that  the  latter  are 
dangerous  in  their  nature,  and  that  the  grant  to  erect  the  poles 
should  be  construed  as  restrictive  in  that  respect  I  am  unable 
to  adopt  that  view.  The  dangerous  character  of  the  wires  must 
be  presumed  to  have  been  in  the  mind  of  the  legislature  when 
it  gave  the  general  power  above  referred  ta  The  poles  are  the 
private  property  of  the  telephone  company,  and  they  have  a 
right  to  use  them  as  they  choose,  so  long  as  they  do  not  maintain 
a  public  nuisanca  If  they  are  too  small  to  bear  the  weight  that 
is  put  upon  them,  or  have  become  weak  from  age,  it  is  probably 
within  the  power  of  the  municipality  to  order  them  to  be  re- 
placed, and  made  safe.  And  the  case,  in  my  judgment,  must  be 
viewed  precisely  as  if  those  poles  stood  upon  private  ground, 
as  was  the  fact  in  the  Summit  Tp.  Case,  above  cited.  The 
rights  of  the  owners  of  the  soil  which  supports  the  poles  upon 
which  the  wires  in  question  are  strung  are  not  here  brought  in 
question.  They  are  quite  distinct  from  the  rights  of  the  public 
in  the  street,  and  cannot,  in  my  judgment,  be  invoked  by  the 
defendant  in  support  of  its  proposed  action,  for  the  simple  and 
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all-sofficient  reason  that  it  is  not  within  the  scope  of  the  power 
of  the  defendant  to  enforce  those  rights.  The  proposed  action 
of  the  common  council  is  probably  excited  by  a  desire  to  compel 
the  electric  light  company  to  place  its  wires  under  ground.  It 
is  not  intended  by  this  decision  to  intimate  any  opinion  as  to 
the  power  of  municipal  authorities,  under  the  present  state  of 
the  law,  to  bring  about  that  result  by  proper  municipal  action. 
I  will  advise  an  order  that  an  injunction  do  issue  pending  the 
suiL 


Note. — See  note  2  at  end  of  Part  L 


WYAKDom  Elbotbio  Light  Company  v.  Citt  of  Wyan- 

DOTTS. 
Uiohigan  Supreme  Court,  May  16,  1900. 
(124  Mich.  43.) 
Elsctuc  uoht  oompakt — Revocation  of  rBANomsi. 

Where  a  municipalitj  had  granted  to  an  electric  light  company  the  right 
to  erect  and  maintein  poles  and  wires  in  ite  streete,  and  the  company 
had  operated  under  such  franchise  for  several  years,  the  municipality 
was  estopped  to  revoke  ite  franchise  upon  the  ground  that  the  company 
had  not  been  incorporated  under  the  electric  lighting  act  and  that  the 
municipality  had  no  power  to  grant  the  franchise  originally. 

Cases  of  this  series  cited  in  opinion:  Michigan  Teleph  Co,  v.  8t,  Joseph, 
vol.  7,  p  1 ;  Mich.  Teleph  Co.  v.  Benton  Harbor,  vol.  7,  p.  9 ;  Detroit  City 
Ry.  Co.  V.  Mills,  vol.  3,  p.  833. 

Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  of 
Wayne  county,  granting  plaintiff  an  injunction. 

The  complainant  was  organized  September  19,  1889,  with 
four  incorporators.  Its  articles  of  association  recited  that  ii 
was  incorporated  under  Act  Na  232,  Pub.  Acts  1885,  as 
amended  by  Act  No.  170,  Pub.  Acts  1889,  entitled  "An  act  to 
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revise  the  laws  providing  for  the  incorporation  of  all  manu- 
facturing companieB  (except  such  as  are  contemplated  by  Act 
No.  42  of  the  Session  Laws  of  1867,  which  provides  for  the 
incorporation  of  persons  or  corporations  engaged  in  the  manu- 
facture of  salt),  and  mercantile  companies  or  any  union  of  the 
two,  and  to  fix  the  duties  and  liabilities  of  such  corporatioins." 
Its  declared  purpose  was  the  manufacture  and  supply  of  ele> 
tricity  for  power,  heating,  and  lighting  purposes.     Its  capital 
was  $25,000,  and  its  term  of  existence  fixed  at  thirty  years. 
On  September  25th  it  addressed  to  the  mayor  and  common 
counjcil  of  the  city  of  Wyandotte  the  following  oonmiunication : 
"Gentlemen :  We,  the  undersigned,  a  body  corporate  under  tlie 
laws  of  the  State  of  Michigan,  do  most  respectfully  request  your 
honorable  body  to  grant  us  a  franchise  to  erect  and  maintain 
poles  and  wires  through  the  streets  of  Wyandotte  under  the  di- 
rection of  the  committee  on  streets^  and  your  petitioners  will 
ever  pray,''  etc    The  records  of  the  oonmion  council  show  that 
"on  motion  of  Alderman  Gartner,  the  prayer  of  petitioner  was 
granted,  by  the  following  vote:  Ayes,  7;  nays,  nona"    Under 
the  franchise  thus  conferred  the  complainant  had,  until  the 
filing  of  this  bill,  September  12,  1898,  continued  to  enjoy  its 
plants  and  extend  its  services  to  the  inhabitants  of  defendant 
city.    This  extension  had  been  made  by  the  acquiescence  of  ihp 
city,  vdthout  any  further  action  or  any  attempt  upon  its  part 
to  control  the  location  or  erection  of  poles.     Complainant  then 
had  about  1,700  lights,  and  was  engaged  in  extending  its  poles 
and  wires  quite  extensively  to  other  parts  of  the  city.     On 
August  4,  1898,  the  conmion  council  passed  a  resolution  direct- 
ing the  city  clerk  to  notify  complainant  to  remove  from  the 
streets  and  other  public  places  of  the  city  all  unused  electric 
wires,  all  unused  hoods,  appliances  for  electric  lisrhts,  and  all 
other  unused  electric  v^iring  appliances  within  ten  days  from 
the  date  of  the  passage  of  the  resolution.    It  further  instructed 
the  clerk  to  notify  complainant  to  rp.Tnove  all  electric  wires  that 
are  not  properly  insulated,  and  all  from  which  the  insulation 
had  been  worn  or  removed,  within  ten  davs  from  the  pa»»flTe 
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of  the  reaolutiaiL  This  notice  was  served  on  August  5th.  At 
the  time  this  action  was  taken,  complainant  was  engaged  in  re- 
moving these  unused  wires,  hoods,  and  appliances.  It  con- 
tinued such  removal  after  receiving  such  notice,  and  claims  to 
have  ocHnplied  therewith  as  far  as  practicable.  On  August  17, 
1898,  the  common  council  adopted  a  resolution  revoking  and 
cancelling  "all  previous  licenses,  permissions,  or  other  rights  of 
said  common  council  giving  complainant  permission  or  author- 
ity to  erect  poles,  wires,  etc.,  in  the  streets,  alleys,  and  other 
public  places  of  the  city,  until  it  secures  from  the  conunon 
council  a  franchise  or  ordinance,  giving  it  permission  and 
authority  so  to  do."  This  notice  was  duly  sen-ed.  Complain- 
ant replied,  insisting  upon  its  rights;  that  the  action  of  the 
oonmion  council  was  null  and  void,  but  saying  that,  if  the 
council  would  present  the  terms  of  the  proposed  new  agreement 
it  would  be  glad  to  consider  it,  in  the  hope  that  the  matter  would 
be  disposed  of  satisfactorily  to  both  parties.  To  this  commu- 
nication the  defendants  made  no  answer,  and,  after  waiting  ten 
days^  complainant  filed  this  bill,  claiming  that  it  had  a  contract 
with  the  city  co-extensive  with  its  life,  subject  to  the  reasonable 
regvilations  of  the  common  council  with  reference  thereto,  and 
praying  for  an  injunction  restraining  the  proposed  action  of 
the  defendants.  The  defendants  answered,  claiming  the  bene- 
fits of  a  cross  bill,  insisting  that  the  petition  and  action  of  the 
common  council  in  1889  created  a  mere  license,  revocable  at  the 
will  of  the  defendants;  that  such  license  was  revoked  by  the 
resolution  of  August  4th,  and  praying  that  complainant  be  de- 
creed to  remove  its  poles  and  wires  from  the  streets,  and  be  re- 
strained from  any  further  use  thereof.  The  case  was  heard 
upon  pleadings  and  proofs,  taken  in  open  court,  and  decree  en- 
tered for  the  complainant. 

Charles  H.  Marr  (Elliott  0.  Stevenson  and  Robert  F.  El 
dredge,  of  counsel),  for  appellants. 

Edwin  F.  Conely  and  Orla  B.  Taylor,  for  appellee. 
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Gkakt,  J.  (after  stating  the  facts) :  There  is  one  oontroll- 
iu^  question  in  the  casa  Upon  its  determination  depend  the 
rights  of  the  parties.  It  can^  perhaps^  be  better  stated  by  stat- 
ing the  several  contentions.  The  defendants  contend  that  com- 
•)lainant,  by  organizing  under  the  general  manufacturers*  aot, 
obtained  no  franchise  direct  from  the  legislature  to  use  the 
streets  and  highways,  such  as  it  would  have  axxjuired  under 
the  electric  light  companies'  act.  Their  second  contention 
results  from  the  first,  namely,  that  the  city  had  no  authority 
to  grant  the  franchise  claimed  by  complainant  The  com- 
plainant contends:  (1)  That  the  defendant  city  cannot  make 
this  collateral  attack  upon  its  act  of  incorporation;  that  the 
State  had  for  nine  years  recognized  the  validity  of  its  incor- 
poration, and  that  the  State  alone  is  the  party  which  can  com- 
plain. (2)  That  the  city  is  estopped  to  claim  in  this  suit  that 
the  complainant  ought  to  have  been  organized  imder  some  other 
statute,  or  ought  not  to  have  exercised  the  franchise  of  manu- 
facturing and  vending  electric  light  to  its  inhabitants.  If 
complainant  were  organized  under  chapter  190,  Comp.  Laws, 
entitled  "Gaslight  Companies,"  it  would  be  clearly  entitled  to 
(he  relief  asked.  It  would  come  within  the  doctrine  enun- 
ciated in  Michigan  Telephone  Co.  v.  City  of  8t  Joseph,  7  Am. 
ElectL  Cas.  — ,  121  Mich.  502  (80  N.  W.  883,  47  L.  R  A.  87), 
and  Michigan  Telephone  Company  v.  City  of  Benton  Harbor, 
7  Am.  Electl.  Cas.  — ,  121  Mich.  612  (80  N.  W.  386,  47  L.  R 
A.  104).  Section  7141,  Comp.  Laws,  expressly  gives  to  electric 
light  companie>8  the  auUiority  "to  lay,  construct  and  maintain 
conductors  for  conducting  electricity  through  the  streets,  alleys 
and  squares  of  any  such  city,  town  or  village,  with  the  consent 
of  the  municipal  authorities  thereof,  under  such  reasonable 
regulations  as  they  may  prescribe;  and  such  corporation  may 
make  all  such  contracts  and  by-laws  as  may  be  deemed  necessary 
and  proper  to  carry  into  effect  the  foregoing  powers.'*  By  this 
statute  electric  light  companies  are  given  the  same  rights  in  the 
streets  as  are  telephone  companies  when  the  assent  of  the  mu- 
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nicipality  is  obtained.     An  incorporation  under  this  act,  a  pe 
tition  to  the  city  to  erect  poles  and  wires,  or  for  a  franchise  for 
diat  purpose,  and  the  grant  of  the  same  by  the  city,  would  mati^ 
a  contract  binding  for  the  life  of  the  corporation.    It  would  b<= 
immaterial  that  no  time  for  the  existence  of  the  right  of  the 
franchise  was  specified.     The  grant  in  such  case  would  be  lim- 
ited to  the  period  of  existence  fixed  by  the  charter.     If  a  rail 
road  company  were  organized  for  a  period  of  thirty  years,  and 
a  party,  natural  or  corporate,  should  grant  it  a  right  of  way 
without  specifying  the  time  of  user,  the  grant  would  be  for  tlic 
lifetime  of  the  corporation.     The  law  would  imply  that  both 
parties  contracted   with  reference  to  its  period   of  existence. 
The  same  rule  is  applicable  hera     St.  Clair  County  Tumpikf 
Co.  V.  Illinois,  96  U.  S.  63,  68.    The  purposes  for  which  com- 
plainant was  oi^anized  are  precisely  these  covered  by  the  elec- 
tric lighting  act     It  could  not  carry  on  its  proposed  business 
without  the  use  of  the  street*,  and  immediately  applied  to  the 
city  for  such  usa    The  city  so  understood  it.    That  the  inhabi- 
tants of  a  municipality  should  be  supplied  with  light  is  as  es- 
sential as  that  they  should  be  supplied  with  water  and  tele- 
phones.   They  are  all  recognized  by  the  law  as  necessary,  made 
so  by  modem  methods  of  living  and  business.     The  people  of 
the  State,  through  their    legislature,  have  so    determined  by 
authorizing  the  formation  of  corporations  for  these  purposes. 
Whether  the  defendant  city  knew  under  what  act  complainant 
was  oi^nized  does  not  appear.     Why  complainant  organized 
under  this  act  is  unexplained.     No  good  reason  appears  or  is 
suggested  for  its  doing  so.    The  only  reasonable  excuse  is  that 
somebody  blundered.    Whether  the  act  under  which  it  was  or- 
ganized would  permit  its  incorporaition,  we  need  not  determine. 
The  State  for  nine  years  recognized  its  incorporation  as  valid. 
The  defendant  city  dealt  with  it  for  the  same  time  as  a  valid 
oorporation,  granted  it  the  franchise  as  requested,  permitted  it 
to  erect  and  maintain  an  extensive  plant;  and  now,  when  the 
city  has  gone  into  the  business  of  municipal  and  commercial 
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lighting,  seeks  to  crush  it,  to  utterly  deBtroy  its  property,  and 
compel  itd  patrons  to  become  the  patrons  of  the  city,  which 
charges  more  for  its  service  than  does  complainant  It  is  need- 
less to  say  that  defendants  are  without  equity,  and  that  their 
contention  ought  not  to  prevail,  if  the  courts  of  equity  have 
the  power  to  prevent  it  We  are  of  the  opinion  that  the  defend- 
ants are  not  in  a  position  to  raise  the  question  of  lack  of  powur 
in  the  complainant,  and  that  that  question  is  one  which  the 
State  alone  can  raisa  Detroit  City  Railway  v.  Mills,  3  Am. 
Electl.  Oas.  333,  85  Mich.  634  (48  N.  W.  1007),  and  author- 
ities cited  in  paragraph  2  of  the  opinion,  page  647.  Where 
national  banks  have  exceeded  their  authority  in  taking  securi- 
ties, the  UnitiBd  States  Supreme  Court  held  that  the  parties  in- 
terested could  not  complain  so  long  as  the  government  did  not. 
Bank  v.  Matthews.  98  U.  S.  621 ;  Bwnk  v.  Whitney,  103  U.  S. 
99.  Applying  the  same  rule  to  this  case^  defendants  cannot 
complain  so  long  as  the  State  does  not.  The  contract  is  not 
ultra  vires  the  corporation,  but,  on  the  contrary,  is  one  ex- 
pressly authorized  by  the  statute  above  cited  and  the  charter  of 
the  city.  It  now  seeks  to  interpose  a  mere  technicality  to  de- 
stroy a  valuable  property.  This  courts  of  equity  will  not  per- 
mit "A  court  of  equity  is  always  reluctant  to  the  last  degree 
to  make  a  decree  which  will  effect  a  forfeiture."  BarJe  v. 
Matthews,  98  U.  S.  621.  The  common  council  are  authorized 
to  enact  reasonable  rules  and  regulations  for  the  erection  and 
maintenance  of  the  poles  and  wires,  and  to  compel  the  removal 
of  those  that  are  dangerous.  This  authority  is  fully  defined  in 
the  telephone  cases  above  cited. 

Decree  affirmed.     The  other  justices  concurred. 

Note. — See  note  2  at  end  of  Part  L 
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Tns  State,  Samuel  I.  Mstebs  st  al.,  Psossouto^s,  y.  The 
Hudson  County  Elbgtbio  Company  and  tbm  City  ov  Bay- 

ONNS^ 

New  Jer9ey  Supreme  Court,  June  Z,  1897. 

(60  N.  J.  L.  350.) 

ElECTUO  XJOHT  FEaITCHISB — ^DiaiONATEON  OF  BTBBWfc? 

( Head-note  by  the  Court) : 
BecAUM  of  the  act  of  April  21,  1896  (Pampb.  L.  p.  322),  electric  light  com- 
panies cannot  lawfully  erect  poles  m  any  street  of  a  city,  for  either 
pubkc  or  private  lighting,  without  first  obtaining  from  the  city  a  par- 
ticular designation  of  the  streets  in  which  the  same  are  to  be  placed. 

CeortiorarL 

Van  Buskirk  &  Parker  and  C.  L.  Carbin,  for  prosecutors. 

T.  N,  McCarter,  Jr.,  for  defendant  Hudson  Oonnty  Electric 
Company. 

T.  F.  Noonan,  Jr.,  for  defendant  City  of  Bayonna 

Dixon,  J. :  The  object  in  suing  out  this  writ  of  certiorari  is 
to  test  the  right  of  the  Hudson  County  Electric  Company  to 
place  poles  along  Thirty-third  street  and  Avenue  C,  on  the  land 
of  ihe  prosecutors,  for  the  purpose  of  supplying  electricity  to 
throe  electric  lights  on  the  northeasterly  comers  of  Avenue  C 
and  Thirty-second,  Thirty-third,  and  Thirty-fourth  streets,  in 
the  city  of  Bayonne,  pursuant  to  a  resolution  of  the  city  council 
passed  Xovember  8,  1896.  The  prosecutors  insist  that  these 
poles  cannot  lawfully  be  erected,  because  the  city  has  never 
designated  Thirty-third  street  and  Avenue  C  as  streets  in  which 
such  poles  might  be  placed,  as  required  by  the  act  relating  to 
electric  light,  heat,  and  power  companies,  approved  April  21, 
1896  (P.  L.  1896,  p.  322).  That  no  such  designation  has  ever 
been  obtained  is  dear.     The  control  of  the  streets  is  vested  in 

VOL.  VI I.- 


50  AMERICAN  ELECTRICAL  CASES.       [voi^  7 


state  y.  Electric  Go. 


the  city  council,  and  the  only  axjt  of  that  body  which,  it  is  sug- 
gested, might  be  deemed  a  designation  under  the  statute  cited 
or  its  predecessors  (P.  L.  1884,  p.  831,  and  P.  L.  1893,  p.  412), 
is  an  ordinance  .approved  January  15,  1895,  purporting  to 
authorize  the  Hudson  County  Electric  Company  to  erect  poles 
"in  all  the  public  roads,  public  places,  highways,  streets,  ave- 
nues and  alleys  of  the  city"  for  electric  light,  heat^  and  power 
purposes.  If  circumstances  should  exist  in  which  an  electric 
company  proposed  to  erect  poles  at  once  throughout  every  pub- 
lic street  in  a  city  for  the  purposes  stated,  such  an  ordinance  as 
this  might  be  considered  a  sufficient  compliance  with  this  stat- 
utory prerequisite.  But  when,  as  in  the  case  before  us,  neither 
the  city  nor  the  company  intended  the  immediate  prosecution 
of  so  general  a  work,  an  ordinance  of  this  character  was  a  mere 
evasion  of  the  law.  To  give  it  effect  would  be  to  authorize  the 
company,  instead  of  the  city,  to  designate  the  streets  in  which 
poles  were  to  be  placed,  whenever,  in  the  judgment  of  the  com- 
pany, a  proper  occasion  should  arise.  If,  then,  a  designation  of 
streets  by  the  city  under  this  law  was  a  necessary  preliminary  to 
the  erection  of  these  poles  by  the  company,  we  must  conclude 
that  this  resolution,  which  leaves  the  whole  plan  of  construction 
to  the  discretion  of  the  city  city  surveyor,  is  illegal 

The  defendants  contend  that  the  law  only  requires  a  designa- 
tion of  streets  by  the  city  when  poles  are  to  be  erected  for  pri- 
vate lighting,  and  that  when,  as  here,  the  purpose  is  to  light  the 
public  streets^  this  statute  does  not  apply.  We  cannot  concur 
in  this  view.  It  presupposes  an  expectation  on  the  part  of  the 
legislature  that  these  companies  would  generally  erect  one  line 
of  poles  for  public  lighting,  and  another  for  private  lighting. 
Such  an  expectation  would  be  antagonized  by  common  exper- 
ience, and  we  find  no  adequate  reason  for  believing  it  was  enter- 
t4Lined.  The  language  of  the  statute  on  this  point  is  unambigu- 
ous, and  in  its  plain  meaning  leads  to  no  absurd  or  even  unreas- 
onable result,  and,  therefore,  that  meaning  should  be  enforced. 
Rex  V.  Commissioners,  6  Adol.  &  E.  7 ;  Water  Commissioners  v. 
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Brewster,  13  Vroom,  125,  and  cases  there  cited ;  Earle  v.  Willets 
£  Co.y  27  id.  334.  Our  opinion  is  that  no  company  of  the  class 
mcntioiied  in  this  statute  has  any  lawful  power  to  erect  its  elec- 
tric poles  in  any  public  highway,  except  in  accordance  with  the 
terms  of  this  act 

But  the  defendants  further  urge  that  the  resolution  can  be 
supported  on  the  "Act  authorizing  the  lighting  of  public  streets 
and  places  in  the  cities,  towns,  townships,  boroughs,  and  vil- 
lages of  the  State,  and  to  erect  and  maintain  the  proper  ap- 
pliances," approved  May  22,  1894.  Pamph.  L.  p.  477.  This 
statute  relates  wholly  to  municipal  corporations,  and  it  is  mani- 
fest that  the  authority  granted  by  it  cannot  be  curtailed  by  the 
act  of  April  21,  1896,  whidi,  both  in  its  title  and  in  its  enacting 
clauses,  is  confined  to  electric  lights  heat,  and  power  companies. 
But  this  statute  is  not  applicable  to  the  present  question.  The 
power  which  it  delegates  is  conferred  only  on  the  municipal 
bodies  described  in  it  If  the  city  of  Bayonne,  by  its  own 
agents,  were  erecting  its  own  poles  in  these  streets,  for  the  pur- 
pose of  lighting  streets,  the  statute  of  1894  would  be  in  point ; 
but  it  cannot  be  invoked  as  legal  sanction  for  any  attempt  on 
the  part  of  ihe  city  to  authorize  an  electric  light  company  to 
erect  its  poles  in  the  streets,  without  complying  with  the  act  of 
1896.  The  poles  to  be  erected  under  the  act  of  1894  are  public 
property,  to  be  used  only  for  public  purposes.  The  poles  to  be 
erected  under  the  act  of  1896  are  private  property,  to  be  used 
for  public  or  private  purposes.  The  ordinance  of  January  15, 
1895,  is  illegal,  and  must  be  set  aside,  except  so  far  as  it  has 
been  acted  upon  by  the  Hudson  County  Electric  Company,  with 
the  acquiescence  of  the  city  and  the  owners  of  the  soil  affected. 
The  resolution  of  November  8,  1896,  is  also  illegal,  and  must  be 
set  asida 

The  prosecutors  attack  a  contract  made  January  8,  1895, 
between  the  city  and  the  United  Gas  Improvement  Company, 
which  was  executed  also  by  the  Hudson  County  Electric  Com- 
pany and  othergL     It  is  doubtful  whether  the  certiorari  bring3 
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this  contract  under  rc\'iew,  but,  even  if  it  does,  some  of  the 
parties  interested  in  it  are  not  before  us ;  and,  as  it  imposes  ud 
obligation  on  the  city  in  the  matter  now  complained  of,  its 
legality  need  not  and  should  not  be  considered. 
The  prosecutors  are  entitled  to  coetSb 

Note — See  note  2  at  end  of  Part  I* 


Michigan  Telephone  Company  v.  City  of  Charlotte. 

U.  8.  Circuit  Court,  W.  D.  Michigan,  8.  D.,  April  11,  1899. 

Telephone  privileges  of  post  boads  act  subject  to  local  police  power 
— Citt  cannot  deprive  itself  of  such  power  by  contract. 

A  telephone  company  claiming  that  its  contract  right  to  use  streets  is  vio- 
lated by  a  subsequent  municipal  ordinance,  presents  a  Federal  question 
of  which  this  court  has  jurisdiction. 

The  privileges  conferred  upon  telegraph  companies  by  the  post  roads  act 
of  Congress  are  subject  to  the  police  powers  of  the  city  whose  streets 
they  occupy,  in  the  interest  of  the  public  safety. 

So  is  any  contract  made  by  a  municipality  with  an  electrical  company 
using  its  streets,  and  such  permission  may  be  modified  or  the  location 
of  the  lines  directed  changed. 

An  ordinance  requiring  the  removal  of  telephone  lines  in  a  certain  street, 
but  offering  another  location  which  is  a  reasonable  substitute,  ia  legiti- 
mate, and  not  unconstitutional. 

In  equity.    On  motion  for  preliminary  injunction. 
Wells,  Angell,  Boynton  &  McMillan,  for  complainant 
James  M.  Powers  and  Oarry  C,  Fox,  for  defendant 

Sevebns,  D.  J. :  The  bill  in  this  case  was  filed  by  the  com- 
plainant, the  Michigan  Telephone  Company,  against  the  city 
of  Charlotte,  to  restrain  it  from  enforcing  an  ordinance  re- 
quiring the  company  to  transfer  its  poles  and  wires  from  where 
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they  stand,  in  front  of  blocks  24  and  31,  on  Main  street^  in  said 
city,  to  the  alley  next  adjoining  said  street,  and  running  parallel 
thorewidL  This  ordinance  was  passed  upon  the  grounds  that 
the  poles  now  standing  and  supportisg  the  wires  along  said 
street  are  decayed  to  such  an  extent  that  they  have  beoome  inad- 
equate to  the  support  of  the  system  of  wires  which  they  carry, 
and  also  that  tlie  oompany  has  accumulated  on  said  poles  a  grait 
number  of  wires,  which  it  employs  in  the  conduct  of  its  busi- 
ness, and  to  such  an  extent  as  to  endanger  the  life  and  safety 
of  the  citizens  of  said  city,  and  others  occupying  the  buildings 
on  said  street  or  traveling  therein.  The  power  of  the  common 
council  to  order  such  a  transfer  is  denied  by  the  complainant, 
which  alleges  that  while  its  poles  are  defective,  and  the  system 
needs  repair  in  that  respect,  it  proposes  to  substitute  new  and 
sufficient  poles  in  place  of  the  old,  and  in  this  respect  stands 
ready  to  comply  with  the  requirement  of  the  ordinanca  But 
the  complainant  denies  that  the  wires  strung  upon  its  poles  con- 
stitute any  menace  to  the  lives  or  safety  of  the  public,  and  al- 
leges that  the  transfer  of  its  poles  and  wires  to  the  adjoining 
alley  would  be  attended  with  considerable  expense  and  incon- 
venience, and  that  the  common  council  transcended  its  authority 
when  it  ordered  such  transfer.  In  addition  to  its  answer,  tho 
city  has  submitted  several  affidavits  in  support  thereof;  and  the 
substance  of  the  case  set  up  in  its  behalf  is  not  only  that  tho 
poles  are  inadequate,  but  also  that,  independently  of  this,  the 
multitude  of  wires  strung  thereon  creates  a  condition  of  danger 
which  it  is  the  duty  and  right  of  the  common  council  to  ob- 
viate by  directing  the  transfer  of  the  company's  lines  to  the 
adjoining  alley,  which  is  much  less  frequented  by  the  public, 
and  where  the  danger  would  be  greatly  minimized 

The  company  introduced  its  telephone  system  into  the  city  of 
Charlotte  in  the  year  1883,  under  the  authority  of  section 
3718d,  3  How.  Ann.  St,  which  reads  as  follows: 

"Every  such  corporation  shall  have  power  to  construct  and  maintain  lines 
of  wire  or  other  material,  for  use  in  the  transmission  of  telephonic  messages 
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along,  over,  across,  or  under  any  public  places,  streets  and  highways,  and 
across  or  under  any  of  the  waters  in  this  State,  with  all  necessary  erections 
and  fixtures  therefor;  provided,  that  the  same  shall  not  injuriously  inter- 
fere with  other  public  uses  of  the  said  places,  streets,  and  highways,  and 
the  navigation  of  said  waters." 

The  diartOT  of  the  city  of  Charlotte  contained  the  following 
provision  delegating  the  supervision  and  control  of  its  streets 
to  the  city: 

"The  common  council  shall  have  supervision  of  all  public  highways, 
bridges,  streets,  avenues,  alleys,  sidewalks,  and  public  grounds  within  the 
city,  and  shall  cause  the  same  to  be  kept  in  repair  and  free  from  nuisance." 
Loc  Acts  1895,  p.  198,  sec.  170. 

This  clause  of  the  charter  was  in  force  at  the  time  when  the 
complainant  introduced  its  system  into  the  city,  and  still  re- 
mains operative.  It  is  sufficiently  shown  that  the  city  gave  its 
consent  to  the  original  •construction  of  the  telephotie  isyBtem 
along  the  streets  of  the  city, — among  them.  Main  sti*eet,  where 
the  poles  and  lines  have  since  continued.  It  is  also  dear  enough 
that  the  proposed  transfer  from  Main  street  to  the  alley  could 
be  made  without  any  very  considerable  expense ;  the  change  in- 
volving eight  or  ten  additional  poles,  increasing  the  length  'if 
the  wires  to  the  extent  of  crossing  about  two  blocks,  and  per- 
haps some  minor  incidental  material  for  making  connections. 

The  defendant,  the  city  of  Charlotte,  contends  that  no  case 
is  stated  by  the  bill  which  brings  it  within  the  jurisdiction  of  the 
Federal  court  Several  grounds  for  jurisdiction  are  relied  upon 
by  the  complainant^ — among  them,  this:  That  the  introductio*i 
of  the  telephone  system  and  service  by  the  complainant  into  the 
city  of  Oliarlottei,  with  the  acquiescence  and  concurrence  of  the 
city,  and  the  incurring  of  the  cost  of  the  construction  and  main- 
tenance of  the  system,  created  a  contract  that  the  company 
might  take  and  retain  possession  of  the  streets  which  it  used, 
and  that  this  contract  was  impaired  by  the  passage  of  the  ordi- 
nance complained  of.  This  is  the  claim  made  by  the  complain- 
ant^ and,  if  made  in  good  faith,  it  affords  sufficient  ground  for 
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the  exeorcise  of  jurisdictioDi  under  that  clause  of  the  oonstitu- 
tioQ  of  the  United  States  which  forbids  the  impairment  of  ihe 
obligation  of  contracts  by  Stafce  legislatiou.  City  of  New  Or- 
leans V.  New  Orleans  Waterworks,  142  U.  S.  79 ;  City  Railway 
Co.  V.  Citizens'  St.  B.  Co.,  166  U.  S.  557.  And  there  is  no 
reason  to  doubt  the  bona  fides  of  the  company  in  making  this 
clainL 

Counsel  for  the  complainant  supports  its  claim  upon  the 
merits  on  several  distinct  grounds : 

1.  It  is  insisted  that  the  action  taken  by  the  common  council 
violates  the  provisions  of  section  5263  of  the  Bevised  Statutes 
of  the  United  States^  which  provides  that  any  telegraph  com- 
pany shall  have  the  right  to  construct,  maintain,  and  operate 
lines  of  telegraph  over  and  along  any  of  the  post  roads  of  the 
United  States,  or  which  may  hereafter  be  declared  such  by  law, 
and  such  lines  of  telegraph  shall  be  so  constructed  and  main- 
tained as  not  to  interfere  with  the  ordinary  travel  on  such  post 
roads ;  and  it  is  claimed  that  Main  street^  in  the  city  of  Char- 
lotte, is  such  post  road,  and,  further,  that  this  company  is  a 
telegraph  company,  within  the  meaning  of  the  statute, — citing 
in  support  of  this  latter  proposition  City  of  Richmcmd  v. 
Southern  Bell  Telegraph  &  Telephone  Co.,  28  0.  C. 
A«  659,  85  Fed.  19,  and  the  cases  relied  upon  by 
tlie  court  in  deciding  that  casa  It  is  urged  that  this 
provision  of  law  confers  upon  the  complainant  the  right 
to  occupy  any  street  in  the  city  of  Charlotte  which  is  a 
post  road,  without  let  or  hindrance  from  the  common  counr 
ciL  But  in  my  opinion  the  statute  has  no  such  effect  It  is 
permissive  merely,  and  the  power  is  given  subject  to  other  law- 
fully existing  rights, — ^among  them,  that  of  the  State  and  its* 
municipalities  to  exercise  police  powers  for  the  safety,  health, 
and  convenience  of  the  public  In  my  opinion,  it  was  not  the 
intention  of  Congress  to  arbitrarily  disturb  or  interfere  with 
the  exercise  of  the  police  powers  of  the  Stata  A  statute  giv- 
ing such  authority  would  be  anomalous,  and,  indeed,  of  doubtr 
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ful  validity.  It  is  a  rule  of  general  application  tliat  legislation 
by  Congress  in  respect  to  all  such  matters,  conferring  rights  and 
privileges,  is  deemed  to  be  subject  to  local  legislation  enacted 
for  the  purpose  of  regulating  the  exercise  of  such  rights  and 
privileges  so  as  to  protect  the  citizens  of  the  State  in  respect  to 
those  matters  which  fall  within  the  scope  of  the  police  power. 
Of  course,  it  is  not  intended  to  say  that  the  local  authority  may 
arbitrarily  interfere  with  such  rights  and  privileges,  and,  under 
the  guise  of  its  conceded  authority,  enact  legislation  which  is 
really  designed  to  accomplish  some  ulterior  purpose  beyond  the 
scope  of  its  legitimate  power. 

2.  It  is  further  contended  that  the  action  of  the  common 
council  of  the  city  constitutes  an  unlawful  interference  with 
commerce  between  the  several  States.  Assuming  that  this  rule 
applies  to  telephonic  communication  as  a  means  of  such  oom- 
merce,  it  is  to  be  observed  that  the  clause  in  the  constitution 
which  gives  to  Congress  the  control  of  interstate  commerce  does 
not  preclude  the  exercise  of  power  in  the  State  to  impose  regu- 
lations designed  for  the  safety  of  the  local  public.  Sherlock  ». 
Ailing,  93  U.  S.  99;  Smith  v.  Alabama,  124  U.  S.  465;  Kidd 
V.  Pearson,  128  U.  S.  1 ;  Plumley  v.  Massachusetts,  156  U.  S. 
461 ;  Patapsco  Ouano  Co.  v.  North  Carolina  Board  of  Agri- 
culture, 171  XJ.  S.  345. 

3.  It  is  also  urged  that  the  ordinance  of  the  common  council 
amounts  to  an  impairment  of  the  obligation  of  the  contract  be- 
tween the  complainant  and  the  city.  But  here,  again,  assuming, 
as  we  do,  that  the  contraxjt  exists,  it  is  well  settled  that,  with 
respect  to  contracts  of  this  character,  they  are  subject  to  such  in- 
cidental modification  as  results  from  legislation  required  in  the 
public  interest  It  is  a  fundamental  proposition  that  the  legis- 
lature cannot  deprive  itself,  by  contract,  of  the  power  to  pass 
such  laws  as  are  necessary  for  the  general  welfare  of  the  public. 
Prominent  among  the  kinds  o^  legislation  which  may  be  enacted 
for  that  purpose  are  such  as  are  designed  for  the  public  safety 
and  convenienca    New  York  &  N,  E.  R.  Co.  v.  Town  of  Bristol, 
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151  U.  S.  556;  Wabash  R.  Co.  v.  City  of  Defiance,  167  U.  S. 
88 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska,  170  U.  S.  57. 

4.  It  is  also  said  that  the  action  of  the  common  council  de- 
prives the  complainant  of  its  property  without  due  processof  law. 
This  assumes  that  the  complainant  has  a  vested  right  to  occupy 
this  particular  street  But  this  position  is  untenabla  The  city 
v.'&s  required,  when  it  admitted  the  complainant  to  its  streeta, 
to  consider  the  public  interests,  in  defining  in  what  particular 
streets  the  lines  might  be  located.  The  then  existing  conditiona 
might  have  made  it  proper  that  this  street  should  be  so  used. 
But  the  construction  of  buildings  on  the  street,  and  the  multi- 
plicaticm  of  wires^  may  have  rendered  it  now  imprudent  that 
they  should  remain.  The  same  duty  of  provident  supervision 
on  the  part  of  the  city  continues  to  rest  upon  it.  If  there  was 
any  vested  right  in  the  privilege  which  was  accorded  by  the  city 
to  construct  and  maintain  telephone  lines  in  the  streets,  it  is  a 
privilege  which  must  continue  in  subordination  to  the  strictly 
legislative  action  of  the  city  which  it  exercises  in  respect  to  the 
matters  delegated  to  it  by  the  legislature  for  the  public  welfare. 
Northwestern  Fertilizing  Co.  v.  Village  of  Hyde  Park,  97  U. 
&  659 ;  Railroad  Co.  v.  Oibbes,  142  U.  S.  386-393 ;  Banking 
Co.  V.  Smith,  128  U.  S.  179 ;  Coates  v.  Mayor,  etc.,  7  Cow.  585. 

Indeed,  each  and  every  of  the  grounds  upon  which  the  com- 
plainant relies  is  negatived  by  the  application  of  one  general 
proposition,  which  is  that  the  city,  being  vested  by  the  legisH- 
ture  with  the  power  of  supervision  and  control  of  its  streets  in 
the  manner  and  to  the  extent  in  which  that  power  is  given  by 
its  charter,  has  the  authority  to  make  such  a  requirement  as  it 
made  by  the  ordinance  in  question,  provided  it  was  made  in 
good  faith,  and  can  fairly  be  seen  to  be  directed  to  a  legitimate 
purpose  falling  within  the  purposes  of  the  delegated  authority. 
As  has  been  already  said,  if  this  action  of  the  common  council 
was  purely  arbitrary,  and  had  no  fair  tendency  in  the  direction 
of  the  public  safety,  the  result  would  have  been  different.  If 
power  exists,  and  the  exercise  of  it  is  not  clearly  in  disregard  of 
its  proper  bounds,  the  court  is  not  authorized  to  determine  the 
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validity  thereof  by  its  own  seose  of  tha  wisdom  or  expedieiic7 
of  the  action  taken,  nor  weigh  in  a  nice  balance  the  question  of 
its  justice  in  a  general  seiise.  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  676,  ajid  caBGs  thereon  cited.  In  my  judgmmt,  there  is  no 
sufficient  ground  upon  which  the  court  would  be  warranted  in 
holding  that  the  common  council  in  this  inst&noe  transcended 
its  power.  It  doee  not  exclude  the  telephone  company,  but  reg- 
ulates the  details  of  its  operations  in  the  service  rendered,  by 
requiring  it  to  change  the  location  of  this  line  to  a  near-by  placo 
in  the  city.  And  thia  does  not  impose  a  duty  so  burdensome  aa 
to  excite  any  apprehension  that  serious  hardship  is  inflicted. 
It  may  be  that  the  city  cannot  compel  the  company  to  erect  its 
poles  and  stretch  its  wiree  in  the  alley;  but  it  has  the  power, 
if  the  necessity  therefor  exists,  to  compel  the  discontinuance  of 
the  use  of  Main  street,  and  in  doing  this  it  is  bound  to  provide^ 
if  practicable,  a  reasonable  substitute  therefor.  This  it  has 
dona.  The  result  is  that  the  motion  must  be  denied.  Let  an 
order  be  entered  accordingly. 

HoTK. — See  note  2  at  end  of  Put  L 


Thb  Ikhabitahts  of  thb  Towwship  of  Summit  v.  Thb  N«w 
YoBK  &  Nbw  Jbksbt  Tilbfhdhb  Comfant. 

Hate  Jartey  Court  of  Ck«»c«ry,  August  12,  1808. 
(67  N.  J.  Eq.  123.) 
Taxpnovw  Luna. — Muhicipax.  control 

U»d<r  •  Btatata  ftnthoTizing  telephone  companips  to  v 

wt^  "mibject  to  Buch  regulations  and  rcBtrictions  t 

tka  eorporate  antlioTities  of  incorporated  cities  an* 
VaM,  (1)  That  the  township  of  Summit  is  an  incorpJ 

TbMX  aa  ordlnanoe  prohibiting  the  stretching  of  wi 
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out  the  consent  of  the  township  authorities  is  not  a  regulation  within 
the  meaning  of  the  statute. 

The  case  of  American  Union  Tel.  Co.  v.  Town  of  Harrison,  1  Am.  Electl.  Cas. 
291,  is  controlling  upon  the  proposition  that  under  the  statute  in  ques- 
tion a  telegraph  company  erecting  its  poles  on  private  property,  with 
the  consent  of  the  owners,  has,  in  the  absence  of  a  municipal  regulation, 
a  legal  right  to  cross  the  streets  with  its  wires  at  a  proper  elevation. 

Other  cases  of  this  series  cited  in  opinion:  Broome  v.  N  Y.  d  N.  J,  Teleph. 
Co.,  vol.  2,  p.  259. 

Application  for  preliminary  injunction. 

(7.  N,  Williams  and  R.  V.  Lindabury,  for  complainant 

C.  L.  Corbin,  for  defendant 

Emeey,  V.  C. :  The  bill  in  this  case  is  filed  by  the  inhabitants 
of  the  township  of  Summit  to  enjoin  a  telephone  company  from 
running  its  wires  over  certain  of  the  public  streets  of  the  town- 
ship.    The  poles  upon  which  the  wires  are  suspended  are  not 
located  in  the  public  streets,  but  upon  private  property,  by  con- 
sent of  the  owners;  and,  aa  appears  by  the  defendant's  affida- 
vits, where  the  wires  cross  streets  the  consent  thereto  of  the  own- 
ers of  the  land  abutting  on  the  street  at  the  place  of  crossing  has 
been  obtained.     The  wires  crossing  the  street  are  suspended  at 
an  elevation  which  does  not  interfere  with  public  travel  on  the 
streets.    The  present  application  is  for  a  preliminary  injunction 
restraining  the  further  ereetian  of  poles  or  suspension  of  wires 
across  the  street  pending  the  hearing,  and  also  for  a  mandatory 
injunction  requiring  the  removal,  pending  hearing,  of  the  wires 
already  erected,  but,  on  the  motion,  mandatory  injunction  was 
not  asked.    The  right  of  the  township  to  enjoin  the  suspension 
oi  wirm  across  the  public  streets  is  based  upon  the  claim  that, 
imder  the  statute  relating  to  telephone  companies  and  the  ordi- 
^^  lanoo  passed  by  the  township  authorities  under  its  authority, 
^B^etelephoiie  company  has  no  right  to  suspend  its  wires  across 
^^^""^"^^  «^eets  without  the  consent  of  the  township  committee, 

^sent  has  not  been  given.    If  the  statute  does  re- 
's consent,  theoi,  under  the  decisions  of  this 
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oomrty  this  statutory  right  may  be  assured  to  the  township  by  a 
preliminary  injunction,  which  is  the  only  method  of  enforcing 
it.  Franklin  Tp.  v.  Nutley  Water  Co.,  53  N.  J.  Eq.  601; 
Stockton  V.  Railroad  Co.  (McGill,  Ch.;  1895)  53  N.  J.  Eq. 
418. 

The  main  question  on  this  application  is  whether  the  com- 
pany is  required,  either  by  statute  or  ordinances  made  there- 
under, to  obtain  the  previous  consent  of  the  township  authorities 
to  suspend  its  wires  across  the  streets.  The  "act  relating  to  tele 
phone  companies"  (Gen.  St  pp.  3458,  paragraphs  9,  24;  3461), 
provides  that: 

*'Any  telephone  company  organized  under  the  act  shall  have  full  power  to 
use  the  public  roads  and  highways  in  the  State  on  the  line  of  their  route, 
for  the  purpose  of  erecting  posts  or  poles  on  the  same  to  suspend  the  wires 
and  other  fixtures,  upon  first  obtaining  the  consent  in  writing  of  the 
owner  of  the  soil;  provided,  however,  no  posts  or  poles  shall  be  erected 
in  any  street  of  any  incorporated  city  or  town  without  first  obtaining  f ron: 
the  incorporated  city  or  town  a  designation  of  the  streets  in  which  the 
same  shall  be  placed  and  the  manner  of  placing  the  same,  and  that  the  same 
shall  be  so  located  as  in  no  way  to  interfere  with  the  safety  or  convemeocc* 
of  persons  traveling  on  or  over  the  said  roads  and  highways,  and  that  the 
use  of  the  public  streets  in  any  of  the  incorporated  cities  and  towns  of  this 
State  shall  be  subject  to  such  regulations  and  restrictions  as  may  be  im- 
posed by  the  corporate  bodies  of  said  cities  or  towns." 

The  ordinance  passed  by  the  township  committee  in  rela- 
tion to  wires  provides  that: 

"No  wire  shall  be  stretched  across  any  public  street,  avenue  or  highway 
in  said  township,  nor  laid  under  the  soil  of  any  public  street,  avenue  or 
highway,  without  the  permission  of  the  township  committee." 

No  ordinance  has  been  passed  regulating  in  any  other  man- 
ner the  use  of  the  streets  of  the  township  for  wires.  Two  ques- 
tions arLse  under  this  statute  and  ordinance:  First,  whether  the 
complainant  is  an  incorporated  town,  within  tlie  meaning  of  the 
statute  giving  to  such  towns  the  right  of  regulation  of  the  use  of 
the  streets;  and,  if  so,  then,  second,  whether  the  ordinance  in 
question  is  a  regulation  of  the  use  of  the  streets,  within  the 
meaning  of  the  btatuta     Both  questions  must  be  answered  iu 
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the  affirmative  in  order  to  sustain  oomplainant's  right  to  an  in- 
junction,  for  the  case  of  American  Union  Teleph.  Co,  v.  Town 
of  Hamson  (Van  Fleet^  V.  C. ;  1879),  1  Am.  ElectL  Cas.  291, 
31  N,  J.  Eq.  627,  is  a  controlling  decision  in  this  court,  made 
directly  upon  the  pointy  and  to  the  effect  that  imder  this  statute, 
and  in  the  absence  of  a  regulation  by  the  municipal  authorities 
for  tJbe  use  of  wires  across  streets,  a  telegraph  company  erecting 
its  poles  on  private  property,  with  the  consent  of  the  owners,  has 
a  legal  right  to  cross  the  street  with  its  wires,  at  a  proper  eleva- 
tion above  the  street 

The  township  of  Smnmit  was  created  by  special  act,  March 
23,  1869  (P.  L.  538) ;  and  its  inhabitants,  on  incorporation, 
were  invested  with  the  general  powers  of  other  townships  in  the 
county  of  Union.  No  special  powers  other  than  those  conferred 
upon  townships  in  general  have  been  granted,  and  tlie  defendant 
therefore  contends  that  the  township  cannot  be  considered  an 
'^incorporated  town,"  under  the  statute  in  questioiL  The 
Supreme  Oourt^  however,  in  a  case  where  the  point  was  directly 
involved,  and  was  the  preliminary  question,  held  that  the  word 
"town,"  as  used  in  this  act,  should  receive  an  interpretatioa 
broad  enough  to  include  municipalities  formally  styled  town- 
ships, boroughs,  or  villages,  where  the  public  highways  were  in 
fact  streets,  as  distinguished  from  country  roads.  Broome  r. 
Telegraph  Co.  (1887),  2  Am.  Electl.  Cas.  269,  49  K  J.  Law, 
624.  The  judgment  in  this  case  was  affirmed  on  error,  but  ihu 
court,  in  affirming,  expressly  reserved  decision  upon  this  point. 
50  N.  J.  Law,  432,  434.  This  reservation,  by  the  appellate 
court  is  relied  on  by  defendant's  coiinsel  as  limiting  the  con- 
trolling effect  of  the  judgment  of  the  Supreme  Court  now  in 
question,  but  I  cannot  so  regard  it  The  reservation  undoubt- 
edly has,  and  was  intended  to  have,  the  effect  of  leaving  the 
appellate  court  itself  free  to  examine  the  question  de  novo  here- 
after, when  thought  necessary;  but  the  correctness  of  the  dt>- 
eision  below  was  not  expressly  questioned  or  declared  to  be  doubt- 
ful, and  therefore,  as  it  seems  to  me,  the  decision  of  the  Supreme 
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Oourt  must  by  this  court  still  be  considered  aa  a  decision  by  a 
court  of  coordinate  jurisdiction  directly  upon  a  point  involved. 
Under  the  general  rule  of  comity  of  our  courts^  such  decision  of 
a  court  of  co-ordinate  jurisdiction  should  be  followed  (Palmer 
V.  Johnson  [Brett,  M.  R ;  1884] ;  13  Q.  B.  Div.  351,  855) ; 
and  there  is  nothing  in  the  present  case  to  withdraw  it  from  the 
operation  of  this  general  rula  For  the  purposes  of  the  present 
application,  I  shall  therefore  apply  the  test  laid  down  by  the 
Supreme  Court  in  Broome  v.  Telegraph  Co.  bs  to  the  character 
of  the  complainant  corporation.  The  affidavits  sufficiently  show 
that  the  highways  of  the  township  of  Summit,  or  at  leafit  the 
highways  now  involved,  are  streets  of  a  town,  and  not  country 
roads;  and  I  therefore  hold  that  the  township  has  the  power 
under  this  act  to  regulate  the  use  of  these  streets  at  the  crossings 
in  question. 

The  second  question  raised  is  whether  the  ordinance  requir- 
ing the  previous  consent  of  the  township  committee  to  the  sus- 
pension of  wires  across  the  streets  is  a  regulation  of  the  use  of 
the  streets,  within  the  statuta  The  statute  itself,  which  is  tlie 
only  foundation  of  the  right  of  the  township  to  pass  any  ordi- 
nance on  the  subject,  has  not  imposed  the  condition  requiring 
such  previous  consent,  nor  does  it  expressly  confer  upon  the 
township  the  right  to  prohibit  or  prevent  the  use  of  the  streets. 
A  right  to  prevent  the  use  of  the  streets  for  suspending  wires, 
unless  previous  consent  is  obtained,  if  such  a  right  be  lawfully 
conferred,  authorizes  a  refusal  to  consent  at  discretion,  and  con- 
fers a  virtual  power  of  prohibition.  The  right  to  the  use  of  the 
streets  has  been  expressly  granted  by  the  legislature,  and  the 
power  to  prohibit  or  interdict  this  use  so  granted  cannot  be 
inferred  from  the  declaration  in  the  proviso  annexed  to  the 
grant  that  the  use  should  be  subject  to  such  regulations  and  re- 
strictions as  may  be  imposed-  The  restrictions  intended  in  such 
a  proviso  must  be  held  to  be  restrictions  in  the  nature  of  regula- 
tions, and  not  restrictions  which  shall  prohibit  the  use  or  impose 
new  conditions  to  the  power  to  exercise  the  f  ranchisa    A  power 
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to  ^'regulate  and  oontrol"  the  driving  of  cattle  in  streets  does  not 
give  power  to  prevent  it  altogether.  McConvill  v.  Jersey  City 
(Sup.;  1876),  39  N.  J.  Law,  38,  44.  Such  power  of  prohibi- 
tion or  of  imposing  conditions  upon  which  the  franchise  should  * 
be  exercised  at  all  was  not  vested  in  the  township  authorities  by 
the  statute,  nor  can  the  township  committee,  by  its  own  ordi- 
nance, confer  up(»i  itself  this  power,  or  the  absolute  right  of  pre- 
vious consent  An  ordinance  imposing  a  new  condition  upon 
which  the  telephone  company  may  use  its  franchise  in  or  over 
the  public  streets,  granted  by  the  legislature,  is  an  entirely  dif- 
ferent thing  from  an  ordinance  regulating  and  restricting  the 
manner  of  erection  and  use  in  or  over  the  streets.  The  effect  of 
such  ordinance  is  to  interdict  the  enjoyment  by  the  company  of 
its  franchise,  except  upon  terms  and  conditions  which  the  legis- 
lature, in  its  charter,  has  not  imposed.  This  is  the  language  of 
Mr.  Justice  Depub  in  North  Hudsor^  Co.  Ry.  Co.  v.  Hoboken, 
41  N.  J.  Law,  71,  76,  in  reference  to  an  ordinance  requiring  i 
license  from  the  city  as  a  condition  of  running  cars,  where  no 
authority  to  require  such  license  has  been  conferred;  and  the 
same  principle  seems  to  me  to  be  applicable  here.  Counsel  for 
the  complainant  rely  upon  the  opinion  of  Mr.  Justice  Dixon  in 
Home  Teleph.  Co.  of  New  Brunswick  v.  Common  Council  of 
New  Brunswick,  as  indicating  that  in  reference  to  the  construc- 
tion of  a  local  system  of  telephoncB,  such  as  is  involved  in  this 
case,  the  municipal  authorities  have  an  absolute  discretion.  But 
this  decision  was  upon  the  question  whether,  under  the  tele- 
graph and  telephone  act,  the  municipal  authorities  could  be 
compelled  to  make  a  designation  of  public  streets  in  which  the 
poles  could  be  located  for  a  local  system.  The  court  held  that 
such  designation  of  streets  to  be  used  was  compulsory  only  for  \ 
the  through  route  of  the  company,  but  the  decision  does  not,  in 
my  judgment,  reach  the  present  question.  In  the  present  case 
the  telephone  company,  having  erected  its  poles  for  its  local  sys- 
tem, not  on  the  public  streets,  but  on  private  property,  and  with 
the  consent  of  the  owners  of  the  soil,  does  not  require  any  desig- 
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nation  or  use  of  the  public  streets  for  tihe  erection  of  its  poles. 
The  right  of  the  company  to  the  use  of  the  streets  for  the  mere 
suspension  of  wires  over  them  is  based  on  the  authority  expressly 
given  by  the  legislature  to  use  the  highways  for  erecting  poles 
to  sustain  wires,  and  the  consent  of  the  owner  of  the  soil ;  and 
this  use  is  not  by  the  statute  made  subject  to  the  mere  discretion 
of  the  municipal  authorities.  They  can  only  regulate  and  re- 
strict it  by  reasonable  regulations.  Another  case  (Consolidated 
Traction  Co.  v.  East  Orange  Tp.,  61  N.  J.  L.  202),  was  also 
relied  on  to  sustain  the  ordinance  as  a  regulation.  In  this  case 
an  ordinance  which  provided  that  ^^no  person  should  trim,  cut 
or  break  any  tree,  limb  or  twig  thereof,"  etc,  "without  first 
obtaining  permission  of  the  township  committee,  or  their 
authorized  agent,"  was  sustained  as  valid  and  reasonabla  But 
the  township  in  this  case  had  express  legislative  authority  "to 
authorize  and  prohibit  the  removal  or  destruction  of  trees,"  and 
the  ordinance  against  removal  or  destruction  without  previous 
consent  was  therefore  no  extension  of  their  power  of  prohibition, 
but  a  limitation  of  it;  and,  besides,  the  subject-matter  of  the 
ordinance,  viz.,  the  removal  of  trees,  etc.,  was  one  of  such  char- 
acter that  the  provision  for  the  consent  of  the  committee  or  its 
authorized  agent,  in  each  particular  case  of  removal,  was  a  reas- 
onable regulation,  and  perhaps  the  only  practical  regulation 
that  could  be  mada  Neither  of  these  considerations,  on  which 
the  decision  was  based,  is  applicable  in  the  present  casa  I  con- 
clude, therefore,  that  this  ordinance  in  question  is  not  a  "regula- 
tion and  restriction,"  under  the  statute,  and  that  the  complain- 
ant has  tlierefore  failed  to  show  any  right  to  a  preliminary 
injunction,  on  the  basis  of  the  protection  of  a  statutory  right  of 
previous  consent  There  being  no  interference  with  the  public 
travel  or  use  of  the  streets,  there  can  be  no  preliminary  injunc- 
tion upon  that  ground,  and  the  application  is  therefore  denied. 


Note. — See  note  2  at  end  of  Part  I. 
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Stats  sx  bei^  New  Yoke  &  New  Jbbset  Telephone  Com- 
PAirr  V.  Mayob  and  Common  Council  of  Bobouoh  of 
Bound  Bbooe. 

"New  Jerney  Supreme  Court,  March  11,  1901. 

DsSIONATIOlf    OF   TELCPHOlfK    BOUTK. — DKLEOATION    OF    LEQISLATiyX    POWER. 

(IIead>note  by  the  Court) : 
A  delegation  of  power  bj  the  legislature  to  the  Circuit  Court  to  designate 

a  route  for  a  telephone  line  through  a  municipality,  in  case  the  municipal 

authorities  do  not  upon  application  make  the  designation  within  fifty 

days,  is  improper  and  void. 
An  application  for  the  designation  of  a  route  for  a  telephone  line  part  way 

through  a  municipality,  where  the  part  applied  for  connected  other  parts 

of  a  through  line,  is  within  the  acts  of  the  legislature  of  1880,  1887,  and 

1888,  relating  to  telegraph  companies. 
The  act  of  1900   (P.  L.  p.  74),  does  not  confer  any  discretion  upon  the 

municipality  upon  application  to  designate  a  route  for  a  through  line. 

Application  for  mandamufl. 

Corbin  &  Corbin,  for  relator. 

William  F.  Vossler  and  Alan  H.  Strong,  for  defendant 

Oarbetson^  J. :  This  is  an  application  for  a  mandamus  upon 
the  mayor  and  council  of  Bound  Brook  to  designate  a  route  for 
a  telephone  line  through  the  borough.  In  the  case  of  Home 
Teleph.  Co.  v.  City  of  New  Brunswichy  62  N.  J.  Law,  172, 
where  an  application  was  made  for  a  route  through  yarioiis 
streets  of  the  city,  the  court  says:  "If  we  could  regard  the  peti- 
tion as  requesting  merely  the  designation  of  a  continuous  route 
for  a  line  through  the  city,  we  would  have  no  doubt  of  the  duty 
of  council  to  grant  it.'*  "The  basis  on  which  such  a  duty  is 
claimed  to  rest  is  found  in  the  telegraph  companies  acts,  ajy- 
proved  March  11,  1880,  April  1,  1887,  and  April  27,  1888 
(Gen.  St  p.  3459).**    "Of  tixeee^,  we  think  tho  last  only  is  now 

vol-  vn. — 5, 
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operative ;  for,  in  our  judgment,  it  has  superseded  the  previouB 
statutes."  "The  first  section  of  the  act  of  1887  was  plainly  bat 
a  substitute  for,  and  extension  of,  the  first  seetion  of  the  act  of 
1880 ;  for,  except  as  it  broadened  the  scope  of  the  law,  it  adopted 
the  very  words  of  the  earlier  act^  and  covered  the  same  gzound. 
Then  came  the  act  of  1888,  which  is  in  terms  ant  amendment  of 
the  act  of  1887,  and  so,  of  course,  takes  its  placa" 

It  is  admitted  by  the  counsel  of  the  complainant  that  the  dele- 
gation of  power  to  the  Circuit  Court  in  the  act  of  1887  to  desig- 
nate a  route,  in  case  the  coiomon  council  does  not  make  the  des- 
ignation within  fifty  days,  is  improper  and  void,  and  for  that 
reason  application  for  mandamus  is  made  to  this  court.     The 
counsel  for  the  borough  claim  that  this  delegation  of  power  to 
the  Circuit  Court  is  void,  and  renders  the  entire  act  unconstitu- 
tionaL     We  think  that  the  act  of  1888  contains  an  improper 
delegation  of  power  to  the  Circuit  Courts  and  in  that  respect  is 
void  {Mayor,  etc.  v.  Lord,  61  N.  J.  Law,  136),  but  we  do  not 
think  that  this  renders  the  rest  of  the  act  unconstitutionaL    In 
the  case  of  Home  Teleph.  Co.  v.  City  of  New  Brwnswick,  supra, 
it  is  to  be  noticed  that  it  did  not  appear  to  be  claimed  that  the 
company's  remedy  for  the  city's  failure  to  act  was  by  applica- 
tion to  the  Circuit  Court,  but  that  requirement  was  disregarded, 
and  application  made  to  the  Supreme  Court  for  a  mandamus 
In  that  case  the  court  holds  that  the  purposes  of  these  acts  is  to 
impose  upon  the  local  authorities  the  duty  of  designating  streets 
for  the  erection  of  poles,  etc,  only  in  order  that  a  through  line 
may  be  constructed.    Applying  that  construction  to  the  present 
case,  we  think  that  the  application  is  within  it     The  line  was 
already  in  existence  as  a  through  line^  but  was  built  in  the  bor- 
ough of  Bound  Brook,  in  part  upon  private  property  by  permis- 
sion, which  might  at  any  time  be  withdrawn,  and  the  through 
line  be  interrupted ;  and  the  application  was  for  the  designation 
of  streets  which  would  fill  up  this  interval,  and  connect  the  parts 
of  an  already  existing  through  route,  built^  so  far  as  appears, 
under  lawful  authority.    The  designation  applied  for  was  a  part 
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of  a  throogh  line,  and,  although  the  route  ajsked  for  extended 
only  part  way  through  the  borough,  yet  it  connected  other  parts 
of  a  through  line^  and  we  think  was  within  the  legislation  above 
referred  ta 

It  is  urged  that  an  act  amendatory  of  the  telegraph  act  of 
1875,  approved  March  19,  1900  (P.  L.  p.  74),  affects  the  legisr 
lation  above  referred  to  so  as  by  the  eighth  section  to  give 
a  discretion  to  the  municipal  authorities  to  consent  to  or  refuse 
the  erection  of  poles  by  a  telephone  company ;  but  it  is  only  nec- 
essary to  say  that  whatever  power  is  given  to  the  municipal 
authorities  by  this  section  they  already  had  by  the  act  of  1875, 
for  it  is  simply  a  re^nactment  in  that  respect  of  section  8  of  the 
law  of  1875,  which  was  in  force  when  the  acts  of  1880,  1887, 
and  1888,  supra,  were  passed.  The  present  case  is  not  affected 
by  the  act  of  1900.  The  New  York  &  New  Jersey  Telephone 
Company  appears  to  be  a  company  duly  incorporated,  under  the 
act  of  1875,  to  incorporate  and  regulate  telegraph  companies. 
It  was  originally  incorporated  under  that  act  as  the  New  Jersey 
Telephone  Company,  and  subsequently  changed  its  name  to  the 
New  York  &  New  Jersey  Telephone  Company,  as  it  might  do 
under  the  general  corporation  bcL  The  writ  of  mandamus  wiU 
be  allowed. 


Note. — See  note  2  at  end  of  Part  L 


The  City  ov  Utica,  Respondent^  v.  Utica  Telephone  Com- 

PAmr,  Appellant. 

Vew  York  Buprmne  Court,  AppeUate  DiviaUm,  Finurth  Department,  Decent 

her,  1897. 

(24  App.  Diy.  861.) 

ICUinCIPAL  OOlfTBOL  OF  TELKPHOlfB  FIXTUBES  IK  HIGHWAY. 

The  right  given  by  the  transportation  corporations  law  (Laws  1890,  chap. 
666,  see.  102),  to  any  tel^^^aph  or  telephone  company  "to  erect,  construct, 
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and  maintain  the  necesgarj  fixtures  for  ite  lines  upon,  over  or  under  any 
of  the  public  roads,  streets  and  highways"  is  subordinate  to  the  power 
to  control  the  streets  and  remove  and  prevent  encroachment,  imposed  by 
its  charter  upon  the  municipal  authorities  of  the  city  of  Utica,  as  a  police 
power. 

A  permission  given  a  telephone  company  to  stretch  wires  across  streets  and 
along  house-tops,  with  the  owner's  consent,  confers  no  authority  to  put 
structures  in  the  streets  to  support  such  wires. 

Cases  of  this  series  cited  in  prevailing  opinion:  People  v.  Metropolitan 
Teleph,  Co,,  vol.  1,  p.  604;  American  Rapid  Transit  Co,  v,  He88,  vol.  3,  p« 
142;  Eels  v,  American  Tel,  d  Teleph,  Co,,  vol.  5,  p.  92;  Hudson  River 
Teleph.  Co,  v,  Watervliet  T,  d  R.  Co.,  vol.  3,  p.  387,  vol.  4,  p.  276;  Mon- 
ongahela  City  v,  Monongahela  Elec,  Lt,  Co.,  vol.  4,  p.  53. 

Appeal  from  order  of  Supreme  Court,  Onondaga  Special 
Term,  denying  motion  to  vacate  temporary  injunction  restrain- 
ing defendant  from  erecting  poles  and  establishing  a  telephone 
line  in  the  city  of  Utica, 

Action  for  permanent  injuijction.  Complaint  alleges  erec- 
tion and  maintenance  of  poles  and  wires  in  streets^  obstructing 
their  free  and  public  use,  without  permission  of  the  municipal 
authorities.  Defendant  was  incorporated  under  the  transporta- 
tion corporations  law  (L.  1890,  ch,  656,  art  8).  It  had  suc- 
ceeded by  purchase  to  the  rights  of  a  previous  corporation, 
which  had  permission  from  the  city  to  "string  wires  across  the 
streets  of  the  city,  also  from  house  tops  at  such  points  as  may 
be  necessary,  and  at  which  owners  of  property  may  give  their 
consent.  Such  wires  to  be  so  erected  as  not  to  interfere  with  the 
full  and  free  use  of  the  streets,  and  to  be  erected  subject  to  the 
approval  of  the  city  surv'cyor."  Said  former  company  had  not 
only  strung  wires,  but  had  erected  poles  in  the  streets.  When 
defendant  succeeded  to  its  rights,  it  sought  from  the  common 
council  confirmation  therein  and  the  right  to  furnish  telephone 
communication  in  the  city.  The  request  was  refused,  but  the 
defendant  was  proceeding  to  remove  the  decayed  poles^  substi- 
tute new  ones,  and  otherwise  to  establish  and  operate  its  line, 
when  interrupted  by  the  injunction-  The  streets  were  already 
more  or  less  occupied  by  the  structures  of  other  telephone,  tele- 
graph and  electrical  companies. 
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A.  M.  Mills,  for  the  appellant 
John  BrandegeCy  for  the  respondeatl 

« 

Wabd^  J. :  The  defendaiit  daims  the  right  to  construct  and 
operate  its  telephone  line  without  the  consent  of  the  city,  under 
section  102  of  chapter  566  of  the  Laws  of  1890,  being  the 
Transportation  Corporations  Law,  which  provides: 

''Such  corporation  (telegraph  and  telephone)  may  erect,  construct  and 
maintain  the  necessary  fixtures  for  its  lines  upon,  over  or  under  any  of  the 
public  roads,  streets  and  highways;  and  through,  across  or  under  any  of 
the  waters  within  the  limits  of  this  State,  and  upon,  through  or  over  any 
other  land,  subject  to  the  right  of  the  owner  thereof  to  full  compensation 
for  the  same." 

It  also  claims  that^  having  acquired  the  right  of  the  ^'Baxter 
Overland  Telephone  and  Telegraph  Cot,"  it  can,  under  the  fran- 
chise of  that  company,  construct  and  operate  its  telephone  lines. 

The  last  claim  will  be  disposed  of  first.  The  right  of  that 
company,  as  the  foregoing  statemen>t  shows,  was  limited  to 
stretching  wires  across  the  streets  and  along  the  housetops  where 
the  owners  consented.  It  conferred  no  authority  to  put  struc- 
tures in  the  streets  or  do  any  of  the  acts  complained  of  by  the 
city  in  this  section,  and  is,  therefore,  no  protection  to  the  de- 
fendant in  doing  any  act  beyond  the  limited  permission  given  to 
the  old  company  by  the  common  council. 

The  serious  question  is  whether,  under  the  statute  cited,  the 
legislature  intended  to  permit  any  telephone  or  telegrai)h  cor- 
poration that  might  be  organized  under  the  Transportation  Cor- 
porations Act  to  occupy  the  streets  of  the  city  of  Utica,  and 
leave  the  city  powerless  to  prevent  it.  If  this  is  so,  any  com- 
pany may  invade  the  streets  to  the  absolute  interference  with  the 
business,  travel  and  comfort  of  its  citizens. 

The  learned  counsel  for  the  defendant  cites  several  cases 
which  have  been  decided  by  the  courts  of  this  State  that  he 
claims  sustain  his  contention.  They  are  People  v.  Metropolitan 
Telephone,  etc.,  Co.,  1  Am.  Electl.  Gas.  604,  11  Abb.  K.  C.  304, 
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S.  C;  31  Hun,  596 ;  American  Rapid  Transit  Go.  v.  Hess,  3 
Am.  EleetL  Caa.  142,  125  N.  Y.  641 ;  Eels  v.  A.  T.  &  T.  Co., 
5  Am.  Electl.  Gas.  92, 143  N.  Y.  133 ;  Hudson  River  Telephone 
Co.  V.  W.  T.  &  R.  Go.,  3  Am.  EleetL  Caa.  387,  4  Am.  Electl. 
Cas.  275, 135  N.  Y.  396 ;  121  id.  397. 

An  examination  of  tlieae  caaea  fails  to  ahow  any  judicial  sanc- 
tion for  the  pardcnlar  contention  hera  Indeed,  there  is  much 
in  those  caaes  which  tends  to  overthrow  that  conteaxtioDk  We 
will  not  review  them  in  detail,  but  refer  to  them  to  some  extent 
hereafter. 

We  have  not  been  referred  to  any  case  where  thia  claim  ha& 
been  aaserted  of  the  right  contended  for  under  the  statute  cited. 
The  question  is,  therefore,  new,  and  must  be  decided  up<»i  a 
consideration,  not  only  of  this  statute^  but  of  the  powers  and 
duties  of  the  plaintiff  as  a  municipal  corporation  with  reference 
to  the  streets  of  the  city,  as  created  by  the  charter  and  the  ordi- 
nances of  the  city,  and  by  the  principles  governing  the  rights  of 
the  public  in  the  streets  and  highways  aa  well  as  corporations 
exercising  special  privileges  in  the  streets. 

By  the  charter  of  the  city  of  Utica  the  oommon  council  was 
given  the  power  to  perform  the  duties  and  be  subject  to  the 
liabilities  of  commissioners  of  highways  in  towns^  with  the  ex- 
ceptions and  modifications  contained  in  the  charter  itself.  It 
should  also  have  the  power  to  '^lay  out,  open,  make,  amend, 
repair,  alter,  extend,  widen,  contract  and  discontinue  streets, 
lanes  and  highways,  walks,  bridges,  drains  and  sewers  in  the 
city,"  and  to  require  the  removal  of  any  building,  fence  or  other 
obstruction  upon  the  line  of  any  street 

Section  35  of  the  charter  provided  that  the  common  council 
"shall  have  the  care,  management  and  control  of  the  property 
of  the  city  and  its  finances ;  it  shall  have  power  to  ordain,  alter, 
modify  and  repeal  ordinances  not  repugnant  to  the  constitution 
and  laws  of  the  State,  such  as  it  shall  deem  expedient  for  the 
good  government  of  the  city,  the  preservation  of  peace  and  good 
order,  the  suppression  of  vice  and  immorality,  the  benefit  of 
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trade  and  commeffce  and  the  health  of  the  inhabitantB  thereof , 
and  sadbi  other  ordinanceB,  rales  and  regulations  as  may  be  nec- 
essary to  carry  such  power  in.ta  effect  It  is  also  partixnilarly 
authorized  to  enact  ordinances  for  the  following  purposes^" 
among  which  are  the  following:  ^^To  determine  what  are  nuis- 
ances, and  to  pre^ent^  abate  and  remove  them;  *  *  *  to 
ascertain,  establish  and  settle  the  boundaries  of  the  city  and  all 
streetB,  alleys,  and  highways  therein,* and  to  remove  and  pre- 
vent all  encroachments  thereon,'* 

By  an  amendment  to  the  IJtica  charter  in.  May,  1894,  chapter 
437  of  the  laws  of  that  year,  the  legislature  provided  (sec  99)  : 
^^The  common  council  shall  have  power  to  cause  any  street,  high- 
way, lane  or  alley  in  said  city  to  be  graded,  leveled,  paved,  or 
repaved,  macadamized  or  telforized,  and  to  cause  such  cross- 
walks, sidewalks;,  drains  and  sewers  to  be  made  therein  as  it 
shall  deem  necessary,  and  the  same  to  be  repaired,  mended  or 
relaid  as  it  shall  deem  necessary." 

This  amendment,  it  will  be  observed,  was  enacted  several 
years  after  the  revision  of  the  Transportation  Corporations  Law 
in  1890,  whereby  the  legislature  again  af^rmed  the  right  of  the 
city  to  control  its  streets. 

In  pursuance  of  the  power  given  the  city  under  section  35  of 
the  (diarter  above  quoted,  the  city  adopted  ordinances  which 
were  in  force  when  the  injunction  in  this  action  was  granted 
forbidding  the  placing  in  any  street  of  any  obstruction  thereof 
without  permission  of  the  mayor,  etc. 

Forbidding  the  placing  in  any  street  of  any  wood,  lumber  or 
other  material  or  property  of  value. 

Forbidding  any  person  to  take  up  any  pavement  in  any  street 
or  side  or  crosswalk,  or  dig  any  hole  or  ditch  in  any  streeb  with- 
out permission  of  the  mayor,  etc. 

Providing  that  no  person  should  place  in  any  street  any  ashes 
or  any  other  obstruction  to  the  use  of  the  same  by  wagons, 
sleighs,  etc 

Providing  that  the  sidewalks  and  crosswalks  of  the  city,  be- 
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ing  intended  for  the  public  axxsommodation  and  convenience^ 
should  be  kept  and  reserved  free  from  all  obBtruction. 

Providing  that  all  telegraph  and  telephone  wires  should  be 
placed  beneath  the  fire  alarm  telegraph  of  the  city.  There  is  no 
dispute  but  that  this  last  ordinance  was  violated  by  the  defend- 
ant Penalties  were  attached  to  the  violation  of  these  ordi- 
nances. 

These  pro\dsions  of  the  charter  and  of  the  ordinances  are 
ample  for  the  protection  of  the  streets  and  the  public  tliat  use 
them.  Tlie  legislature  had  authorized  them,  and  had  consti- 
tuted the  city  the  agency  to  enforce  them.  They  are  necessary 
powers,  and  without  them  the  city  streets  would  be  subject  to  all 
kinds  of  encroachments  and  their  usefulness  impaired  if  not 
destroyed. 

The  right  to  invade  the  streets  with  telephone  lines  secured 
by  the  Transportation  Corporations  Act  must  necessarily  be 
subordinate  to  the  right  and  duty  of  the  city  to  keep  its  streets 
and  sidewalks  free  and  sufficient  for  the  public  usa  Some 
power  or  jurisdiction  must  be  the  judge  as  to  whether  the  pro- 
posed line  will  impair  the  usefulness  of  the  streets.  That  power 
is  given  to  the  city  where  it  must  necessarily  reside. 

Take  the  case  in  hand;  several  corporations  were  already 
occupying  the  streets  of  Utica  with  their  poles  and  appliances, 
when  the  defendant  applied  to  the  common  coimcil  for  leave  to 
construct  and  operate  its  plant.  The  question  for  the  common 
council  to  meet  was,  whether  the  defendant's  structures  would 
impair  the  usefulness  of  the  streets  already  incumbered  with 
similar  linos. 

In  deciding  that  question  they  were  acting  in  a  quasi  judicial 
or  discretionary  character,  with  which  the  courts  will  not  ordi- 
narily interfere.  Hines  v.  City  of  Lockport,  50  N.  Y.  236; 
Mills  V.  The  City  of  Brooklyn,  32  id.  489 ;  Monongahela  City 
V.  Monongahela  El.  Light  Co.,  4  Am,  Electl.  Cas.  63. 

The  Transportation  Corporations  Act  gave  the  defendant  no 
interest  in  the  streets  of  tlie  city  of  Utica.    It  was  only  intended 
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to  protect  telegraph  and  telephone  companies  from  indictment 
for  maintaining  public  nuisances  in  putting  their  poles  in  the 
streets. 

The  l^slature  in  the  exercise  of  its  police  powers  may  regu- 
late the  use  of  the  streets  of  a  city  and  may  prohibit  their  use 
for  any  purpose  inconsisteat  with  general  street  purposes.  It 
may  also  authorize  their  use  for  public  purposes  not  inconsist- 
ent with  their  use  as  streets.  Eels  v.  American  Telephone  <£- 
Telegraph  Co.,  20  N.  Y.  Supp.  600 ;  affd.,  6  Am.  Eloxtl.  Cas. 
92,  143  N.  Y.  133;  Cohen  v.  The  Mayor,  113  id.  532,  and 
see  Judge  Adams'  opinion  in  D.  L.  &  W.  R,  R.  Co.  v.  City  of 
Buffalo,  4  App.  Div.  562,  564. 

Section  102  of  the  Transportation  Corporations  Act,  above 
cited,  first  appeared  in  the  statutes  of  this  State  in  chapter  265 
of  the  laws  of  1848.  Section  5  of  that  act  contained  the  pro- 
vision we  are  considering.  There  was  an  amendment  to  that 
diapter  in  1853.  (Chap.  471.)  Prior  to  the  revision  of  1890, 
section  5  read  as  does  section  102  of  the  Transportation  Corpor- 
ations Law,  except  that  it  was  provided  that  the  lines  should  not 
be  so  constructed  as  to  incommode  the  public  use  of  the  roads  or 
highways.  This  last  provision  was  omitted  from  the  revision 
of  1890,  and  it  is  suggested  by  the  learned  counsel  for  the  appel- 
lant that  the  omission  of  these  words  in  the  revision  is  significant 
of  the  intention  of  the  legislature  to  permit  the  telephone  lines 
to  be  constructed  in  the  streets  and  highways  whether  they  in- 
commode the  public  use  of  the  streets  and  roads  or  not 

We  cannot  suppose  that  the  legislature  intended  such  an  ex- 
traordinary result  by  this  omission ;  that  contention  is  answered 
emphatically  in  the  case  of  H.  R.  T.  Co.  v.  W.  T.  &  R.  Co., 
3  Am.  Elect!.  Cas.  387,  4  Am.  Electl.  Cas.  275,  135  K  Y.  393,  f 
407,  where  the  Court  of  Appeals  says :  "The  primary  and  domi- 
nant purpose  of  a  street  is  for  public  passage,  and  any  appro- 
priation of  it  by  legislative  sanction  to  other  objects  must  be 
deemed  to  be  in  subordination  to  this  use  unless  a  contrary 
intent  is  clearly  expressed." 
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There  is  no  coatrary  intent  expressed  in  the  Transportation 
Corporations  Law. 

The  counsel  makes  it  an  inference  onlj  from  the  omission, 
which  is  not  supported  by  reason  or  authority. 

The  Utica  city  charter  is  a  local  law,  and  we  -are  not  to  pror 
sume  that  the  legislature  intended  by  the  General  Telephone  Act 
to  repeal  or  nullify  the  provisions  of  the  charter  governing  the 
admission  of  telephone  and  telegraph  lines  into  the  city  in  the 
absence  of  any  legislative  declaration  to  that  effect  And  the 
provisions  of  the  Telephone  Act  are  not  so  far  inconsistent  to 
the  city  charter  as  to  create  such  a  repeal  by  implication. 

We  cannot  better  conclude  the  discussion  of  this  branch  of  the 
case  than  with  a  quotation  from  Monongahela  City  v.  Monon- 
gahela  El.  Light  Co.,  supra:  "All  legislative  grants  to  corpora- 
tions .  .  .  simply  to  occupy  the  streets  .  .  •  are 
made  subject  to  the  police  powers  of  the  municipality. 
Where  the  l^slature  has  given  ...  a  general  grant  to 
enter  the  streets  of  a  city,  still  the  city,  in  the  exercise  of  its 
police  powers,  can  supervise  and  control  the  erection  and  main- 
tenance of  its  poles  and  wiree.  ^To  say  that  a  corporation  ^r 
individual  who  has  the  right  ...  to  erect  poles  in  the 
public  highways,  can  do  so  without  any  restraint  whatever,  and 
without  any  liability  to  have  the  exercise  of  that  right  regulated 
with  reference  to  the  rights  of  other  persons  exercised  upon  the 
same  highway,  or  to  the  rights  of  the  municipality,  appears  to 
me  to  be  the  assertion  of  a  proposition  which  would  practically 
take  the  control  of  the  streets  out  of  the  hands  of  the  city  and 
place  them  in  the  hands  of  individuals  or  corporations*'  " 

The  appellant's  counsel  makes  the  point  that  the  plaintiff  is 
seeking  to  enforce  Ihe  ordinances  of  the  city  by  injunction, 
which  cannot  be  done^  and  that  the  remedy  is  at  law  for  the  col- 
lection of  the  penalty.  If  the  action  was  simply  to  enforce  the 
ordinances  and  realize  penalties,  the  objection  would  have  force. 
But  this  action  goes  far  beyond  such  narrow  bounds.  It  is 
sought^  in  this  action,  to  restrain  acts  that  cannot  be  oompen- 
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sated  by  damages.  It  is  sought  ta  preveat  irreparable  mischiaf ; 
the  mischief  which  it  seeks  ta  guard  against^  if  consummated, 
would  find  no  adequate  remedj  at  law.  The  ordinances  are 
simply  referred  to  as  indicating  the  power  of  the  city  in  regard 
to  its  streets^  -and  the  exercise  of  that  power  to  some  extent  in 
the  creation  of  its  ordinances.  No  penalties  are  sought  to  be  re- 
covered. This  is  purely  an  equitable  action,  and  the  right  to 
maintain  it  upon  the  record  presented  to  us  upon  this  appeal 
would  seem  to  be  dear. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

All  concurred,  except  Habi>in,  P.  J.,  and  Adams,  J.,  dissent- 
ing, each  of  whom  wrote  an  opinion. 


Note. — See  note  2  at  end  of  Part  L 


John  A.  Babhitb,  Appbli-ant,  v.  The  Homb  Telbphonr 
Company  of  Eochesteb,  N.  Y.,  and  Othebs,  Respon- 
dents. 

yew  York  Supreme  Court,  Appellate  Dimaion,  Fourth  Department,  March, 

1000. 

(60  App.  Div.  25.) 

TKLEFHONB  TBANCHISK. — ^MUNIOIPAL  CONTROL. 

The  simple  fact  that  one  man  or  set  of  men  of  doubtful  or  unknown  finan- 
cial credit  offers  to  bid  more  than  a  competing  company  for  a  contract, 
e.  g.,  a  franchise  to  a  telephone  company,  that  is  to  be  of  permanent 
benefit  or  detriment  to  the  citizens,  does  not  require  the  municipal  author 
ities  to  accept  that  offer,  nor  must  they,  in  absence  of  charter  provision^ 
necessarily  make  public  sale  at  auction  of  the  franchises. 

The  right  of  telegraph  and  telephone  companies  to  use  streets  and  higb- 
wsya  for  the  construction  and  maintenance  of  their  lines,  conferred  by 
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section  102  of  the  transportation  corporations  law,  does  not  require  the 
consent  of  municipal  authorities.  It  is  a  franchise  from  the  legislature 
directly  to  the  company.  All  that  the  municipal  authorities  have  is  the 
control,  by  virtue  of  their  police  power,  of  the  manner  of  exercise  by  the 
company  of  its  legislative  grant,  the  location  of  its  poles,  stringing  of  its 
wires,  etc. 

Appeal  from  interlocutory  judgment  of  Supreme  Courts  Mon- 
roe County,  sustaining  demurrer. 

John  A.  Barhite^  for  the  appellant. 

Oeorge  F,  Yeoman,  for  the  respondent^  The  Home  Telephone 
Company. 

Porter  M.  French^  Corporation  Counselj  for  the  other  re- 
spondents. 

Spbino,  J. :  The  plaintiff  is  a  taxpayer  of  the  city  of  BodieB- 
ter,  and  commenced  this  action  April  21,  1899,  pursuant  to 
chapter  301  of  the  Laws  of  1892,  amending  chapter  531  of  the 
Laws  of  1881,  and  section  1925  of  the  Code  of  Civil  Procedure, 
to  obtain  a  judicial  determination  that  the  contract  set  forth  in 
the  complaint  and  a  resolution  of  the  common  council  authoriz- 
ing the  same  were  illegal,  and  to  enjoin  the  defendants  from 
carrying  out  the  samei  The  complaint^  which  is  very  volumi- 
nous>  sets  forth  that  the  oonmion  council  of  tie  city  of  Rochester, 
on  the  11th  day  of  April,  1899,  adopted  a  resolution  granting  to 
the  defendant  telephone  company  a  franchise  for  its  system  in 
said  city,  and  empowering  and  directing  the  mayor  to  execute  a 
contract  which  had  been  prepared  therefor,  and  a  copy  of  which 
is  contained  in  the  complaint;  that  in  compliance  with  sucJi 
authority  and  direction  said  contract  was  duly  executed  and  de- 
livered by  said  mayor  and  said  telephone  company,  and  that  said 
telephone  company  has  already  begun  to  carry  out  tiie  same; 
that  while  said  subject  was  pending  before  said  common  council, 
one  Fred  Gleason  presented  to  said  body  his  petition  in  which 
he  purported  to  represent  others,  mainly  citizens  of  Rochester, 
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who  were  associated  together  in  the  enterprise  outlined  therein 
and  offered  for  the  said  franchise  which  it  waa  then  intended  to 
grant  to  the  said  Home  Telephone  Company  the  sum  of  $15,000, 
and  to  accept  and  perform  the  said  contract  Said  petition  fur- 
ther contained  an  offer  to  bid  for  said  franchise  in  the  event  that 
said  common  council  determined  that  more  than  said  sum  could 
be  obtained  for  such  franchise;  and  further  agreeing  to  support 
its  offer  by  "bond,  cheque  or  deposit  of  money"  for  the  faithful 
performance  of  any  agreement  entered  into  by  said  petitioner 
and  his  associates.  The  complaint  avers  that  Gleason  person- 
ally and  by  attorney  supplemented  his  petition  by  appearance 
before  the  committee  having  the  special  charge  of  the  considera- 
tion of  the  granting  of  the  said  franchise  and  solicited  the  grant- 
ing of  the  same  to  him  and  his  associates,  and  that  said  fran- 
chise should  be  sold  to  the  highest  bidder  therefor.  The  com- 
plaint further  charges  that  said  common  council  and  the  said 
special  committee  "wrongfully,  unlawfully,  fraudulently  and 
collusively,  and  in  violation  of  their  duties  as  officials  of  the 
liity  of  Rochester,  .  .  .  ignored  the  said  petition  .  . 
-  .  and  refused  to  grant  a  franchise  to  said  Gleason,  and 
refused  to  grant  said  franchise  to  the  person,  persons  or  corpora- 
tion who  would  pay  the  largest  sum  therefor  to  said  city,  and 
wasted  the  property  and  funds  of  said  city  for  the  purpose  of 
favoring  the  defendant,  The  Home  Telephone  Company,  of 
Rodiester,  N.  Y. ;"  that  while  said  lamp  oonamittee  had  said 
matter  imder  consideration  it  "vnrongfully  and  unlawfully'^ 
permitted  the  mayor  of  said  city  and  others  to  be  present  at  its 
sessions,  and  to  urge  the  execution  of  said  contract  with  said 
defendant  telephone  company,  and  allowed  said  mayor  to  vote  as 
a  member  of  said  committee  upon  the  question  of  granting  said 
franchise,  although  not  a  member  of  said  conmiittee;  that  the 
construction  and  operation  of  said  telephone  system  will  be  at- 
tended with  danger  to  the  citizens  and  their  property  for  reasons 
set  forth  in  said  complaint  It  is  further  alleged  that  the  recom- 
mendation of  said  lamp  committee  was  "illegally,  fraudulently 
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and  collusively  adopted  by  said  cammon  oouiicil,  and  withoat  a 
knowledge  of  tlie  contents  of  said  contract  on  the  part  of  many  of 
the  members  of  said  council  who  voted  in  favor  thereof,  and  that 
said  resolution  and  said  contract  were  and  are  illegal,  fraudulent 
and  void,  and  that  the  construction,  maintenance  and  operation 
of  a  telephone  system  under  and  in  pursuance  of  said  contract 
would  waste  and  injure  the  property  and  funds  of  the  city  of 
Kochester;"  that  said  resolution  was  adopted  hurriedly  and 
without  the  two  weeiks'  notice  of  such  action  provided  for  in  the 
rules  of  said  common  council,  unless  the  same  is  by  the  unani- 
mous consent  of  said  board,  which  was  not  given  on  the  passage 
of  the  resolution;  that  the  resolution  and  contract  were  illegal 
and  void  and  contrary  to  law,  and  against  public  policy. 

This,  in  condensed  form,  is  the  complaint,  and  it  is  apparent 
it  is  meager  of  facts  on  which  to  hinge  the  charge  of  fraud.  The 
common  council  of  the  city  is  its  legislative  body,  and  within  its 
sphere  of  action  its  legislative  cognizance  is  supreme  and  cannot 
be  fettered  or  obstructed  by  judicial  interferenca  Kittinger  v. 
Buffalo  Traction  Co.,  160  N.  Y.  877 ;  People  ex  rel.  Sturgis  v. 
Fallon,  152  id.  1,  11. 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations  (6th 
ed.),  in  discussing  the  independence  of  a  legislative  body  from 
interference  by  the  courts,  says  at  page  229 :  ^'Eestraints  on 
the  legislative  power  of  control  must  be  found  in  the  constitution 
of  the  State,  or  they  must  rest  alone  in  the  legislative  discretion. 
If  the  legislative  action  in  these  cases  operates  injuriously  to 
the  municipalities  or  to  individuals,  the  remedy  is  not  with  the 
courts.  The  courts  have  no  power  to  interfere,  and  the  people 
must  be  looked  to,  to  right  through  the  ballot-box  all  these 
wrongs." 

The  charter  of  the  city  is  the  offspring  of  the  legislature.  It 
vests  the  municipal  body  with  legislative  authority,  because 
that  delegation  is  deemed  wise  and  practical  on  the  assumption 
that  the  citizens  of  the  municipality  and  its  officers  can  better 
I^slate  for  its  inhabitants  than  the  State  legislature.     It  is  in 
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furtherance  of  home  rule^  and  is  a  normal  product  of  the  princi- 
ple of  self-government  The  transmission  of  this  power  vests  in 
the  local  legislative  body,  within  its  restricted  range,  the  same 
plenary  force  as  if  retained  and  executed  by  the  legislature  itself, 
but  it  must  be  borne  in  mind  that  the  power  vests  only  by  explicit 
warrant  As  was  said  in  People  ex  rel.  Waheley  v.  Mclntyre 
(154  X.  Y.  628),  in  construing  a  cognate  delegation  of  author- 
ity: ''Within  the  limits  of  this  delegated  power  the  board  of 
supervisors  is  clothed  with  the  sovereignty  of  the  State,  and  is 
authorized  to  legislate  as  to  all  details  precisely  as  the  legisla- 
ture might  have  done  in  the  premises."  People  ex  rel.  O'Covj- 
nor  V.  Supervisors,  163  N.  Y.  370 ;  City  of  Buffalo  v.  N.  Y.,  L. 
E.  &  W.  R.  B.  Co.,  152  id.  276. 

There  is  a  class  of  cases  where  the  authority  exercised  by  the 
common  council,  though  delegated  by  the  legislature,  is  purely 
administrative  in  its  character,  where  a  different  rule  prevails. 
See  Weston  v.  City  of  Syracuse,  158  N.  Y.  274. 

If  courts,  even  in  a  case  of  palpable  fraud,  possess  the  power 
to  interfere  and  restrict  a  body  executing  its  legislative  authority 
within  its  prescribed  compass,  that  power  will  be  exercised  only 
in  an  extraordinary  case,  and  when  public  policy  imperatively 
requires  it  If  the  courts,  on  every  general  charge  of  fraudu- 
lenty  collusive  conduct  against  the  members  of  a  municipal  body 
with  delegated  legislative  power,  should  intervene  to  restrain  the 
execution  of  its  normal  duties  thus  delegated,  the  clashing  be- 
tween the  two  co-ordinate  branches  would  be  fraught  with  im- 
measurable harm.  The  policy  of  our  constitution  is  to  keep 
tJiese  two  branches  distinct,  each  to  be  supreme  in  its  own  do- 
main, and  transgression  upon  the  province  of  the  one  would 
invite  a  like  trespass  upon  the  other  until  the  barriers  separatirg 
the  two  would  be  wholly  removed. 

In  the  present  case  the  only  fact  upon  which  the  charge  of 
fraud  hinges  is,  that  the  common  council  declined  to  accept  the 
proposition  of  Mr.  Gleason,  involving,  as  it  is  claimed,  loss  to 
the  city  of  $15,000.     The  petitiom  presented  did  not  appriso 


80  AMERICAN  ELECTRICAL  CASES.       [vot.  T 

Barhite  ▼.  Telephone  Co. 

that  body  what  the  occupation,  residence  or  responsibility  of  the 
petitioner  was.  It  was  significantly  silent  as  to  ihe  names  of 
his  associates  and  their  ability  to  undertake  and  perform  this 
contract  of  so  great  importance  to  the  city  of  Rochester.  The 
defendant  telephone  company  was  a  body  corporate,  and  that  it 
possessed  the  financial  strength  to  execute  successfully  the  obli- 
gation to  be  imposed  by  the  contract  was  probably  known  to  the 
members  of  the  common  council.  That  body  was  intrusted  with 
an  important  duty  and  in  its  performance  had  a  wide  discretion* 
The  simple  fact  that  one  man  or  set  of  men  of  doubtful  or  un- 
known financial  credit  offered  to  bid  more  than  a  competing  com-, 
pany  for  a  contract  that  was  to  be  of  permanent  benefit  or  detri- 
ment to  the  citizens  of  the  city,  did  not  require  the  common 
council  to  accept  that  offer  if  its  judgment  favored  another  com- 
pany. The  larger  sum  bid  in  this  case  was  not  the  all-control- 
ling, determining  factor.  Other  circumstances  entered  into  the 
question,  and  the  body  intrusted  with  the  granting  of  this  fran- 
chise, in  the  fulfillment  of  its  obligations  to  its  constituency,  was 
bound  to  weigh  all  the  various  considerations  and  then  to  decide 
what  was  for  the  beet  interests  of  the  city,  and  when  that  deci- 
sion was  reached  and  made  effectual  by  the  agreement,  its  action 
could  not  be  disturbed.  There  is  nothing  in  the  city  charter 
making  a  sale  at  public  auction  obligatory  upon  the  common 
council.  The  manner  of  the  sale  is  wholly  in  the  discretion  of 
that  body  whenever  it  possesses  the  right  to  sell.  To  be  sure, 
the  complaint  imputes  fraud  and  collusion  to  this  body,  but  an 
analysis  of  the  facts  upon  which  the  sweeping  condemnation  is 
based  fails  to  support  it  As  was  said  by  Chief  Judge  Takker, 
in  Kittinger  v.  Buffalo  Traction  Co.  (160  N.  Y.,  supra,  at  p. 
387),  in  regard  to  a  similar  averment:  "Impressive  as  this  alle- 
gation is  when  first  read,  it  will  be  found  on  analysis  not  to 
allege  a  single  fact  which  would  legally  support  a  conclusion  that 
any  member  of  the  conmion  council  was  bribed,  or  that  he  voted 
in  favor  of  the  consent  through  promise  of  gain  to  himself  or 
others.^' 
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The  bare  allegation  that  the  conduct  of  Ihe  common  council 
was  fraudulent,  or  that  the  contract  was  illegal,  does  not  state 
an  issuable  fact^    TaUott  v.  City  of  Buffalo,  125  N.  Y.  280. 

It  is  a  conclusion  entirely  proper  to  be  stated  in  summing  up 
an  array  of  facts  which  support  the  general  chaige;  but^  inde- 
pedent  of  any  fact  to  uj^old  it,  it  is  of  no  wei^t 

It  is  contended  that  the  allegation  that  the  request  of  Mr. 
Gleason  was  ignored  ''for  the  purpose  of  favoring  the  defendant, 
The  Home  Telej^one  Company  of  Bochester,  K.  Y.,''  is  an 
averment  of  a  distinct  fact  upon  which  the  charge  of  fraud  or 
cc^usion  can  be  hinged.  It  is  a  bald  statement  without  any 
coincident  fact  to  justify  it,  and  the  ''favor"  may  have  been 
from  the  worthiest  of  motives.  It  is  inadequate  in  any  event  to 
warrant  a  judicial  investigation  into  the  reasons  actuating  a 
municipal  body  in  granting  a  franchise  on  the  chaige  it  was 
inspired  by  corrupt  motives — a  field  the  courts  are  chary  in  en- 
tering- The  averment  that  the  mayor  attended  the  meeting  of 
the  lamp  committee  and  voted  thereat  is  of  no  consequence  as 
the  power  was  vested  with  and  exercised  by  the  conmion  counciL 
Even  if  the  interference  of  the  mayor  were  unauthorized  there 
is  no  suggestion  he  continued  to  exert  his  influence  over  the 
council  itself,  and  no  fact  is  alleged  in  the  complaint  from  which 
we  can  spell  out  any  improper,  corrupt  intermeddling  with  the 
granting  of  this  franchise  to  the  defendant  telephone  company. 

But  beyond  this  we  axe  decidedly  of  the  opinion  that  the  city 
of  Bochester  had  no  franchise  to  selL  As  has  been  suggested, 
the  tendency  of  modem  legislaticm  is  to  transmit  to  the  local 
authorities  the  exclusive  dominion  over  the  streets  of  the  respec- 
tive municipalitieB,  but  the  transmission  of  that  authority  must 
be  evidenced  by  specific  warrant,  for  the  power  is  in  the  State 
primarily.  (Skaneaieles  W.  W.  Co.  v.  Village  of  Skaneateles, 
161  N.  Y.  154,  165 ;  Ohee  v.  Northern  Union  Oas  Co.,  158  id. 
510;  Adamson  v.  Nassau  Electric  R.  R.  Co.,  89  Hun,  261.) 

In  every  instance,  so  far  ba  I  have  been  able  to  discover, 
where  the  consent  of  a  municipal  body  has  been  held  to  be  a 
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necessary  preliminary  to  the  occupation  of  its  streets  by  a  cor- 
poration, that  consent  has  been  based  upon  the  delegation  of 
power  by  the  legislature.  In  the  Transportation  Corporationfl 
Law  (chap.  566,  Laws  of  1800),  pipe  line  corporations  (sees. 
45,  46),  gas  and  electric  light  corporations  (sec.  61,  subd.  1), 
waterworks  corporations  (sec.  80),  and  others  enumerated  in 
this  act,  are  required  to  procure  the  consent  or  permit  of  the 
streetrgoveming  body  before  any  right  to  the  use  of  the  street 
exists  in  the  corporatioiL 

By  the  same  act  (sec  102),  the  right  of  telegraph  and  tele- 
phone corporations  to  use  the  public  streets  and  hi^ways  for  the 
ooDstruotion  and  maintenance  of  its  lines  is  given  in  unmis- 
takable language  and  the  consent  of  the  local  body  is  not  re- 
quired. This  franchise^  therefore^  comes  directly  from  the  leg- 
islature to  the  corporation. 

By  amendment  to  the  charter  of  the  city  of  Rochester,  enacted 
in  1894  (chap.  28,  sec  8,  amdg.  subd.  7  of  sec  40  of  said  char- 
ter), authority  is  given  to  the  common  council  ^^to  regulate  and 
control  the  erection,  construction,  laying,  stringing,  maintaining 
and  removing  of  all  wires^  cables,  poles,  conduits  and  subways 
upon,  over  and  under  the  streets,  avenues,  lanes,  squares,  parks, 
bridges,  aqueducts  and  public  places  within  said  city." 

This  provision  does  not  relate  to  the  right  to  the  use  of  the 
streets.  It  is  no  infringement  upon  the  power  vested  in  the 
State  legislature  to  grant  the  franchise  to  telephone  corpora* 
tions.  When  a  corporation  of  this  kind  is  to  avail  itself  of  the 
legislative  grant,  the  manner  of  its  exercise,  the  locatioai.  of  its 
poles,  the  stringing  of  its  wires,  etc,  axe  within  the  control  and 
regulation  of  the  local  legislative  body.  That  is  one  of  the  police 
functions  committed  to  the  municipality.  This  right  of  regulap 
tion  is,  however,  entirely  distinct  from  the  original  granting  of 
the  privilege  It  is  subordinate  to  that  right  The  local  body 
has  no  authority  to  intervene  until  the  corpoxationi  is  seeking  to 
exercise  the  privilege  accorded  it  by  the  State^  and  theEi  not  ce 
enjoin  such  exercise  if  within  the  letter  of  its  authority,  or  to 
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exact  compensatioii  for  the  f ranchifie^  but  to  protect  the  citizens 
and  the  publia  It  may  intercede  to  reduce  to  a  minimum  this 
interference  with  the  public  user,  to  require  that  the  privilege 
shall  be  exercised  most  beneficially  to  all  people  interested,  or 
for  any  other  purpose  involving  "control  and  regulation"  by  the 
local  authorities.  But  this  interventicm  recognizes  the  fran- 
chise as  existing  in  the  corporation. 

Hie  interlocutory  judgment  sustaining  demurrers  should  be 
affirmed,  witli  costs  of  this  appeal  to  each  respcmdent  and  with 
leave  to  amend. 

All  concurred ;  Lauohlin,  J.,  concurring  in  result  only. 

Interlocutory  judgment  affirmed,  with  costs  of  this  api)eal  to 
each  respondentk 


NoiB. — See  note  2  at  end  of  Part  L 


SouTHEBN  Bell  Telephone  Company  v.  City  of  Kiohmond. 

United  State*  Circuit  Court  of  AppeaU,  Fourth  Circuit,  July  9,  1900. 
Telephone  appliances  in  streets. — Municipal  control. 

A  Virginia  etatate  (Code  1887,  sees.  1287-1290),  which  anthorizee  tele- 
graph and  telephone  companies  to  construct  and  maintain  their  lines 
"along  or  over  the  streets  of  any  city  or  town  with  the  assent  of  the 
eoandl  thereof,"  hut  does  not  define  the  conditions  of  such  occupation  and 
requires  the  municipal  consent  to  both  construction  and  maintenance. 

Stid,  to  delegate  to  the  city  councils  power  to  attach  conditions  to  their 
consent,  especially  as  to  a  city  whose  charter  gives  its  council  general 
authority  over  the  streets  and  forbids  their  occupation  without  its  con- 
sent. 

EM,  also,  that  in  an  ordinanee  granting  to  a  telephone  oompany  the  privi- 
lege of  using  certain  streets,  a  provision  reserving  the  rii^t  ^ 
was  valid  and  binding  on  the  oompany  aooepting  the  gravl 
the  council  had  authori^  to  grant  only  a  privU^gs  wHi 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia. 

This  case  comes  up  on  appeal  from  a  decree  of  the  Ciieoit 
Court  of  the  United  States  for  the  Eastern  District  of  Virginia. 
08  Fed.  671.  The  bill  was  filed  bj  the  Southern  Bell  Telephone 
&  Telegraph  Company,  for  the  purpose  of  securing  an  injunc- 
tion against  the  city  of  Richmond,  in  these  words:  ^^That  said 
city,  and  all  others,  its  agents  and  employees,  may  be  restrainied 
and  enjoined  from  removing  or  interfering  with  its  poles  and 
wires  in  said  city,  and  from  interfering  with  the  right  of  yoor 
orator  to  use  said  poles  and  wires,  and  that  all  proceedings  by 
said  city  or  its  agents,  and  all  others,  to  prevent  your  orator 
from  continuing,  renewing,  repairing,  and  extending  its  lines^ 
wires,  and  poles  in,  along,  and  over  the  streets  and  alleys  of  the 
said  city ;  and  to  inflict  fines  and  penalties  on  your  orator  for 
so  doing,  may  be  restrained  and  enjoined ;  that  the  right  of  your 
orator  to  use  said  poles  and  wires,  and  to  carry  on  its  busineas 
along  and  over  the  streets  of  the  said  city,  be  declared  and  de- 
fined ;  that  the  ordinance  of  the  said  city  of  the  14th  of  Decem- 
ber, 1894,  and  of  the  10th  of  September,  1805,  so  far  as  they 
undertake  to  prevent  your  orator  from  maintaining  and  using 
its  lines,  poles,  and  wires  over  and  along  tlie  streets  and  alleys 
of  the  city  of  Richmond,  from  repairing,  renewing  and  extend- 
ing its  said  poles,  wires,  lines,  and  routes  as  its  business  may  re- 
quire, may  be  declared  null  and  void ;  that  your  orator  may  have 
such  other,  further,  general,  and  complete  relief  as  may  be 
agreeable  to  equity  and  the  nature  of  its  case."  The  bill  claimed 
that  the  complainant  had  entered  upon  and  had  secured  the  use 
of  the  streets  and  alleys  of  the  city  of  Richmond  for  its  poles  and 
wires,  under  the  authority  of  the  act  of  Congress  July  24,  1866 
(14  Stat  221,  c.  230),  and  that  under  this  act  it  was  and  is  en- 
titled to  maintain  and  operate  its  lines  through  and  over  the 
streets  and  alleys  of  the  city  of  Richmond,  without  regard  to  the 
consent  of  the  said  city.  The  act  of  1866  applies  to  telegraph 
companies,  and  the  complainant  claimed  the  privileges  there- 
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under  because  a  telephone  oompanv  was  embraeed  j 
in  the  term  '^telegraph  oompanv."     This  oocie&d 
tained  by  the  Circuit  Court,  which,  withoai  p^-j— -r  -zo 
rights  claimed  by  the  complainant  oompttny  under 
Virginia  and  the  ordinancea  of  the  cirr  of  "RiATyw-jy,^ 
that  the  complainant  company  had,  in  acoor*ianee  wi^: 


and  provisions,  and  under  the  procecdoa  of  the  jck  yf  C 

of  the  United  States  approved  July  24, 1S66,  wLies.  £s  az. 

ity  paramount  and  superior  to  any  State  or 

conflict  therewith,  the  ri^t  to  oonstmcx,  tw^ttit 

its  line  over  and  along  the  streeCB  and  alleys  of  die 

mond.    Upon  this  grcrand  the  injuncdim  prayed  for 

The  case  then  came  up  fay  appeal,  with  ^*iigiiwj^ 

into  this  oourt^  whereupon  this  ooart,  euuemiiag  wl'j.  ^±e  Cr?- 

cuit  Court  in  the  opinion  that  the  eomplainam 

titled  to  the  privileges  and  was  under  the  procetxiga^  *3£ 

of  Congress  of  1866,  after  modifying  the 

ticulars,  not  necessary  to  be  mentioned 

elusion  and  sustained  the  injunctioBL     The 

by  certiorari  into  the  Supreme  Court  of  ifae  UsiraC  S 

court  reversed  the  ccxiclusion  reached  fay  diis 

that  the  complainant  company,  faeing  a  tAecc*  jce 

not  come  within  the  prcmsioiifi  of  the  aes  ci£  li4^ 

privileges  and  protecticRi  to  tekegrapc.  cccp 

phone  companies  were  in  no  aense  ztts^crxziL 

opinion  filed  by  the  Supreme  Cooxl  ecdft  tLrafti 

appellee  (the  Southern  Bell  Teltfy.hnor  Coacpay^^  sati  w  lam 

under  the  laws  of  Virginia  and  tLc  ^xitsjouam  'at  ie  ^ny  ^ 

Bichmond  is  a  question  which  the  Circszi  Cfincn  ^nl  sec  vmXA. 

but  expressly  waived.     It  is  app'TOpriase   ikjK 

should  be  first  considered  and  decerzsfacd  fay  lie  «flc?T  rf 

nal  jurisdictir^'*    174  U.  S.  77^.  1*  Ss?-  Ol  75^  4»  I.  £c. 

1169.    The  decretal  order  is  as  foGcrwi:  "Tie 

^th  directions  for  such  further 

Court  as  mav  be  in  oonformixy  wijb. 
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Appeal  from  the  Circuit  Court  of  ihe  United  States  for  the 
Eastern  District  of  Virginia. 

This  case  comes  up  on  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Virginia. 
08  Fed.  671.  The  bill  was  filed  by  the  Southern  Bell  Telephone 
&  Telegraph  Companj,  for  the  purpose  of  securing  an  injunc- 
tion against  the  city  of  Richmond,  in  these  words:  ^^That  said 
city,  and  all  others,  its  agents  and  employees^  may  be  restrained 
and  enjoined  from  removing  or  interfering  with  its  poles  and 
wires  in  said  city,  and  from  interfering  with  the  right  of  your 
orator  to  use  said  poles  and  wires,  and  that  all  proceedings  by 
said  city  or  its  agents,  and  all  others,  to  prevent  your  orator 
from  continuing,  renewing,  repairing,  and  extending  its  lines^ 
wires,  and  poles  in,  along,  and  over  the  streets  and  alleys  of  the 
said  city;  and  to  inflict  fines  and  penalties  on  your  orator  for 
so  doing,  may  be  restrained  and  enjoined ;  that  the  right  of  your 
orator  to  use  said  poles  and  wires,  and  to  carry  on  its  business 
along  and  over  the  streets  of  the  said  city,  be  declared  and  de- 
fined ;  that  the  ordinance  of  the  said  city  of  the  14:th  of  Decem- 
ber, 1894,  and  of  the  10th  of  September,  1895,  so  far  as  they 
undertake  to  prevent  your  orator  from  maintaining  and  using 
its  lines,  poles,  and  wires  over  and  along  the  streets  and  alleys 
of  the  city  of  Richmond,  from  repairing,  renewing  and  extend- 
ing its  said  poles,  wires,  lines,  and  routes  as  its  business  may  re- 
quire, may  be  declared  null  and  void ;  that  your  orator  may  have 
such  other,  further,  general,  and  complete  relief  as  may  be 
agreeable  to  equity  and  the  nature  of  its  case."  The  bill  claimed 
that  the  complainant  had  entered  upon  and  had  secured  the  use 
of  the  streets  and  alleys  of  the  city  of  Richmond  for  its  poles  and 
wires,  under  the  authority  of  the  act  of  Congress  July  24,  1866 
(14  Stat  221,  c.  230),  and  that  under  this  act  it  was  and  is  en- 
titled to  maintain  and  operate  its  lines  through  and  over  the 
streets  and  alleys  of  the  city  of  Richmond,  without  regard  to  the 
consent  of  the  said  city.  The  act  of  1866  applies  to  telegraph 
companies,  and  the  complainant  claimed  the  privileges  there- 
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under  because  a  telephone  company  was  embraced  and  included 
in  the  term  ^'telegraph  company.''  This  contention  was  sus- 
tained by  the  Circuit  Courts  which,  without  passing  upon  the 
rights  claimed  by  the  complainant  company  under  the  laws  of 
Virginia  and  the  ordinances  of  the  city  of  Richmond^  adjudged 
that  the  complainant  company  had,  in  accordance  with  the  terms 
and  pnmsionS)  and  under  the  protection  of  the  act  of  Congress 
of  the  United  States  approved  July  24, 1866,  which  is  an  author- 
ity paramount  and  superior  to  any  State  or  city  ordinance  in 
conflict  therewith,  the  right  to  construct,  maintain,  and  operate 
its  line  over  and  along  the  streets  and  alleys  of  the  city  of  Rich- 
mond. Upon  this  ground  the  injunction  prayed  for  was  granted. 
The  case  then  came  up  by  appeal,  with  assignments  of  error, 
into  this  courts  whereupon  this  court,  concurring  with  the  Cir- 
cuit Court  in  the  opinion  that  the  complainant  company  was  en- 
titled to  the  privil^es  and  was  under  the  protection  of  the  act 
of  Congress  of  1866,  after  modifying  the  decree  in  certain  par- 
ticulars, not  necessary  to  be  mentioned  now,  confirmed  its  con- 
clusion and  sustained  the  injunction.  The  cause  was  removed 
by  certiorari  into  the  Supreme  Court  of  the  United  States.  Thalj 
court  reversed  the  conclusion  reached  by  this  court,  declaring 
that  the  complainant  company,  being  a  telephone  company,  did 
not  come  within  the  provisions  of  the  act  of  1866,  which  granted 
privileges  and  protection  to  telegraph  companies,  because  tele- 
phone companies  were  in  no  sense  telegraph  companies.  The 
opinion  filed  by  the  Supreme  Court  ends  thus:  ^^What  rights  the 
appellee  (the  Southern  Bell  Telephone  Company)  had  or  has 
under  the  laws  of  Virginia  and  the  ordinances  of  the  city  of 
Richmond  is  a  question  which  the  Circuit  Court  did  not  decide, 
bat  expressly  waived.  It  is  appropriate  that  that  question 
should  be  first  considered  and  determined  by  the  court  of  origi- 
nal jurisdiction."  174  U.  S.  778,  19  Sup.  Ct  784,  43  L.  Ed. 
1169.  The  decretal  order  is  as  follows :  "The  cause  is  remanded, 
with  directions  for  such  further  proceedings  in  the  Circuit 
Court  as  may  be  in  conformity  wiih  this  opinion  and  consistent 
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with  law."  Id  The  opinion  of  this  coort^  while  adjudging 
that  oomplainant  company  had  all  the  privileges  and  proteo- 
tion  granted  by  the  act  of  1866,  had  also  adjudged  that  such 
rights  and  privileges  were  to  be  enjoyed  in  subordination  to  pub- 
lic use  and  private  rights^  and  subject  to  any  lawful  exercise  of 
the  police  power  belonging  to  the  State  or  one  of  its  municipali- 
ties.  This  was  approved  and  affirmed  by  the  Supreme  Court 
in  its  opinion.  The  causey  having  been  remanded,  was  heard  in 
the  Circuit  Court  That  court  held  that,  under  the  laws  of  Vir- 
ginia and  the  ordinancee  of  the  city  of  Richmond,  the  Southern 
Bell  Telephone  &  Telegraph  Company  has  no  right  to  use  the 
streets  of  that  city.  For  this  reason  it  denied  the  relief  asked, 
dissolved  the  injunctiom  theretofore  granted,  and  dismissed  the 
bilL  Leave  to  appeal  was  granted  upon  assignments  of  error, 
and  the  cause  is  here  upon  thesa 

A.  L.  Holladay  and  UiU  Carter  (George  H.  Fearana,  on.  the 
brief),  for  appellant. 

Henry  R.  Pollard,  City  Atty.,  for  appellea 

Before  Simonton,  Circuit  Judges,  and  Brawley^  and  Pur- 
NELL^  District  Judges. 

SiMONTON,  Circuit  Judge  (after  stating  the  facts  as  above)  : 
The  question  before  this  court  is  that  sent  down  by  the  Supreme 
Court  to  the  Circuit  Court:  what  rights  have  or  had  the  South- 
ern Bell  Telephone  &  Telegraph  Company,  under  the  laws  of 
Virginia  and  the  ordinances  of  the  city  of  Bichmond,  to  con- 
struct^ maintain,  and  operate  its  lines  in  the  streets  and  alleys 
of  that  city  ?  The  statute  law  of  the  State  of  Virginia  in  rela- 
tion to  telegraph  and  telephone  companies  is  found  in  chapter 
54  of  the  Code  of  1887  (sees.  1287,  1288,  1289,  1290).  Sec- 
tion 1287  is  as  follows: 

"Right  of  Telegraph  and  Telephone  Companies  to  Construct  and  Operate 
Lines. — ^Every  telegraph  and  every  telephone  company  incorporated  by  this 
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or  any  other  State,  or  by  the  United  States,  may  oonstnict,  maintain  and 
operate  its  line  along  any  of  the  State  or  county  roads  or  works  and  oyer 
the  waters  of  the  State,  and  along  and  parallel  to  any  of  the  railroads  of 
the  State,  provided  the  ordinaiy  use  of  such  roads,  works,  railroads  and 
waters  be  not  thereby  obstructed;  and  along  or  over  the  streets  of  any 
city  or  town  with  the  consent  of  the  council  thereof." 


It  may  be  noted  in  paflsing  that  when  the  legislature  is  grant- 
ing the  use  of  any  of  the  State  or  county  roads  or  works,  aad 
over  the  waters  of  the  State,  and  along  or  parallel  to  its  rail- 
roads, it  states  the  conditions  in  full.  When  the  legislature 
comes  to  the  use  of  streets  of  a  city  or  town,  it  refers  these  con- 
ditions to  the  council  of  such  city  or  town.  Section  1288  pro- 
vides for  contracts  for  rights  of  way.  Section  1289  provides, 
when  compensation  cannot  be  agreed  on,  how  ascertained ;  what 
tide  the  company  acquires.    Section  1290  provides  as  follows: 

"Right  of  Repeal  by  Qeneral  Assembly^ — The  three  preceding  sections 
shall  be  subject  to  repeal,  alteration  or  modification,  and  the  rights  and 
priyilegee  acquired  thereunder  shall  be  subject  to  revocation  or  modification 
by  the  general  assembly,  at  its  pleasure." 

Sections  1291,  1292,  1293,  and  1294,  relate  to  the  transac- 
tion of  the  business  of  telegraph  and  telephone  companies  after 
their  lines  are  up. 

Section  7  of  the  charter  of  the  city  of  Richmond  is  as  fol- 
lows: 

"To  dose  or  extend,  widen  or  narrow,  lay  out  and  graduate,  pare  and 
otherwise  improve  streets  and  public  alleys,  in  the  city,  and  have  them 
properly  lighted  and  kept  in  good  order;  and  they  shall  have  over  any 
street  or  alley  in  the  city,  which  has  been  or  may  be  ceded  to  the  city,  like 
authority  as  over  other  streets  or  alleys.  They  may  build  bridges  in, 
and  culverts  under,  said  streets;  and  may  prevent  or  remove  any  structure, 
obstruction  or  encroachment  over  or  imder,  or  in  a  street  or  alley,  or  any 
sidewalk  thereof,  and  may  have  shade  trees  planted  along  the  said  streets; 
and  no  company  shall  occupy  with  its  works  the  streets  of  the  city  with- 
out the  consent  of  the  council."     Laws  1869-70,  p.  124. 

The  Southern  Bell  Telephone  &  Telegraph  Company  is  a  cor- 
poration of  the  State  of  New  York.  On  the  26th  of  June,  1884, 
the  city  council  of  Richmond  passed  the  following  ordinance: 
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"Granting  the  right  of  way  throughout  the  city  to  the  Southern  Bell 
Telephone  &  Telegraph  Company. 

"Section  1.  Permission  is  hereby  granted  the  Southern  B^  Telephone 
&  Telegraph  Company  to  erect  poles  and  run  suitable  wires  thereon  for 
the  purpose  of  telephonic  communication  throughout  the  city  of  Richmond, 
on  the  public  streets  thereof,  on  such  routes  as  may  be  specified  and 
agreed  on  by  a  resolution  or  resolutions  of  the  committee  on  streets,  from 
time  to  time,  and  upon  the  conditions  and  under  the  provisions  of  this  ordi- 
nance. 

"Sec  2.  On  any  route  conceded  by  the  committee  on  streets,  and  accepted 
by  the  company,  the  said  company  shall,  under  the  direction  of  the  city  en- 
gineer, so  place  its  poles  and  wires  as  to  allow  for  the  use  of  the  said  poles 
by  the  fire  alarm  and  police  telegraph,  in  all  cases  giving  the  choice  of 
position  to  the  city's  wires,  wherever  it  shall  be  deemed  advisable  by  the 
council  or  the  proper  committee  to  extend  the  fire  alarm  and  police  tele- 
graph over  such  route. 

"Sec.  3.  The  telephone  company  to  furnish  telephone  exchange  service  to 
the  city  at  a  special  reduction  of  ten  dollars  per  annum  for  each  municipal 
station. 

"Sec.  4.  No  shade  trees  shall  be  disturbed,  cut  or  damaged  by  the  said 
company  in  the  prosecution  of  the  work  hereby  authorized  without  the  per- 
mission of  the  city  engineer  and  consent  of  the  owners  of  property  in  front 
of  which  such  trees  may  stand,  first  had  and  obtained;  and  all  work  author- 
ized by  this  ordinance  shall  be,  in  every  respect,  subject  to  the  city  engi- 
neer's supervision  and  control. 

"Sec.  5.  This  ordinance  may  at  any  time  be  repealed  by  the  council  of  the 
city  of  Richmond;  such  repeal  to  take  effect  twelve  months  after  the  ordi- 
nance or  resolution  repealing  it  becomes  a  law." 

And  on  the  14th  of  December,  1894,  that  ordinanoe  was  re- 
pealed, as  follows: 

"Repealing  an  ordinance  approved  June  26,  1884,  concerning  the  Southern 
Bell  Telephone  and  Telegraph  Company. 

"Be  it  ordained  by  the  council  of  the  city  of  Richmond,  that  the  ordinance 
approved  June  26,  1884,  granting  the  right  of  way  throughout  the  city  to 
the  Southern  Bell  Telephone  and  Telegraph  Company  be.  and  the  same  is 
hereby,  repealed;  that,  in  accordance  with  the  fifth  section  of  said  ordi- 
nance, all  privileges  and  rights  granted  by  said  ordinance  shall  cease  and  be 
determined  at  the  expiration  of  twelve  months  from  the  approval  of  this 
ordinance  by  the  mayor." 

The  appellantB  contend:  That  all  their  rightB  are  derived 
from  the  legislative  enactment.  That  they  have  no  right  to  use 
the  roads,  etc,  of  the  State,  and  the  streets  of  the  cities  and 
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towns,  except  by  reason,  primarily,  of  that  enactment  That 
the  consent  of  the  council  of  the  municipality  must  be  had  be- 
fore the  right  to  use  the  streets  which  is  granted  by  the  act  of 
assembly  can  be  exercised.  But,  such  consent  having  been  ob- 
tained, the  right  to  use  the  streets  is  referred  to  the  act  of  assem- 
bly, and  not  to  the  ordinance.  So  that  the  legislature  reserved 
to  itself  the  right  to  repeal,  alter,  and  modify  section  1287  and 
succeeding  sections,  and  to  revoke  and  modify  the  rights  and 
privil^es  acquired  thereunder.  The  rights  and  privileges  of  the 
complainant  company,  including  that  of  constructing,  maintain- 
ing, and  opera;dng  their  lines  on  the  streets  of  Richmond,  hav- 
ing been  acquired  under  the  act  of  assembly,  cannot  be  revoked 
or  modified  except  by  the  action  of  the  general  assembly ;  this 
right  having  been  expressly  reserved  by  it  This  being  so,  the 
attempt  of  the  city  council,  in  the  ordinance  of  1884,  to  reserve 
to  itself  the  right  to  repeal  that  ordinance  and  withdraw  the 
privileges  granted  thereunder,  is  ultra  vires  and  void. 

The  learning  of  the  counsel  for  the  appellant  has  brought  to 
the  attention  of  the  court  four  decisions  in  cases  of  this  charac- 
ter in  courts  of  last  resort  in  Pennsylvania,  Connecticut,  New 
Jersey,  and  Maryland.  In  Appeal  of  City  of  Pittsburg,  115 
Pa.  St  4,  7  AtL  778,  an  act  of  assembly  gave  the  right  to  a 
corporation  to  enter  upon  any  public  lane,  street,  alley,  or  high- 
way for  the  purpose  of  laying  down  pipes,  altering,  inspecting, 
and  repairing  the  same,  in  such  way  as  to  do  as  little  damage  as 
possible  to  the  highway,  and  to  impair  as  little  as  possible  the 
free  use  thereof,  and  subject  to  such  regulations  as  the  councils 
of  cities  should  by  ordinance  adopt  Another  section  of  the  act 
provided  that  new  companies  should  not  enter  upon  or  lay  down 
pipes  in  any  streets,  etc,  of  any  borough  or  city,  without  the 
assent  of  the  councils  thereof,  duly  passed  and  approved.  It 
was  held  that,  inasmuch  as  the  act  of  assembly  gave  detailed 
instructions  as  to  the  use  of  these  pipes,  the  only  thing  the  coun- 
cils could  do  was  to  assent  or  dissent  to  the  entry  of  a  company 
on  its  streets,  and  that  it  must  give  such  assent  without  oondi' 
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doDfi  onerous  in  themselTeB  and  tending  to  defeat  tlie  benevolent 
pui-poses  of  the  act^  and  that>  having  once  assented,  thej  oould 
not  revoke  the  consent 

In  State  v.  Mayor,  etc.,  of  City  of  Jersey  City  (N.  J.  Sup.) 9 
8  AtL  123,  the  act  of  the  legislature  of  New  Jersey  provided : 

"That  any  telegraph  company  organized  hy  virtue  of  this  act  [a  general 
act]  shall  have  full  power  to  use  the  public  roads  and  highways  in  the 
State  on  the  line  of  their  route  for  the  purposes  of  erecting  posts  or  poles 
on  the  same  to  suspend  wires  and  other  fixtures,  upon  first  obtaining  the 
consent  in  writing  of  the  owner  of  the  soil ;  provided,  however,  no  posts  or 
poles  shall  be  erected  on  any  street  of  an  incorporated  city  or  town  without 
first  obtaining  from  the  incorporated  city  or  town  a  designation  of  the 
streets  in  which  the  same  shall  be  placed  and  the  manner  of  placing  the 


same." 


In  accordance  with  this  act,  Jersey  City,  on  the  application  of 
the  Hudson  Telephone  Company,  designated  certain  streets  in 
that  city  in  which  its  poles  oould  be  placed,  and  the  manner  of 
placing  the  sama  The  company  complied  with  the  designation, 
and  proceeded  to  plajce,  and  had  placed,  many  poles  in  the  streets 
designated.  The  city  council  then  repealed  the  ordinance  grant" 
ing  the  permission.  The  court  held  that  this  repeal  was  inef- 
fective; the  company,  under  the  act,  having  obtained  a  vested 
rights  of  which  it  could  not  be  stripped  by  the  ordinance. 

In  Mayor,  etc.,  of  Baltimore  v.  Radecke,  49  MA  217,  the»e 
were  the  facts:  In  1866  Radecke  applied  to  the  city  council  for 
permission  to  erect  and  use  on  his  premises  a  steam  engine  for 
the  purpose  of  his  business.  This  application  was  granted  by 
the  passage  of  a  resolution  containing  a  provision,  in  accord- 
ance with  a  city  ordinance  on  the  subject,  that  the  engine  was  to 
be  removed  after  six  months'  notice  to  that  effect  from  the 
mayor.  Radecke  erected  his  engine  and  used  it  imtil  some  time 
in  1873.  He  then  received  a  notice  to  remove  it  He  refused  to 
do  so,  and  suit  was  entered  for  the  fine  in  such  case  provided. 
The  court  held  that  ample  power  had  been  given  to  the  city 
council  to  legislate  upon  the  subject  of  the  erection  and  use  of 
steam  engines  in  the  city ;  that,  as  to  the  necessity  for  municipal 
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legislation  on  this  subject,  the  mayor  and  city  council  are  the 
exclusiye  judges,  while  the  means  and  manner  of  enforcing  such 
legislation  are  committed  to  their  sound  discretion ;  that  this  dis- 
cretion, though  broad,  is  not  absolutely  and  in  all  cases  beyond 
judicial  ccmtrol,  for  there  may  be  a  case  in  which  an  ordinance 
passed  under  a  grant  of  power  like  this  is  so  clearly  unreason- 
able, so  arbitrary,  oppressive,  or  partial,  as  to  raise  the  presump- 
tion that  the  legislature  never  intended  to  confer  the  power  to 
pass  it,  and  to  justify  the  courts  in  interposing  and  setting  it 
aside  as  a  plain  abuse  of  authority ;  that  the  ordinance  in  ques- 
tion, requiring  the  removal  of  steam  engines  after  notice  from 
the  mayor,  did  not  prescribe  regulations  for  their  construction, 
location,  or  use,  but  C(»nmitted  to  the  unrestrained  will  of  a 
single  public  officer  a  power  over  the  use  of  steam  within  the 
limits  «f  Baltimore  practically  absolute,  so  that  he  may  prohibit 
it  altogether ;  that  this  power  may  be  exercised  from  enmity  or 
prejudice,  from  partisan  zeal  or  animosity,  from  favoritism, 
and  other  improper  motives,  easy  of  concealment  and  difficult  of 
detection,  hardly  falls  within  the  domain  of  law,  and  is  void. 

Southpart  v.  Ogden,  23  Conn.  128,  held  that,  when  an  act  of 
assembly  forbade  the  taking  of  oysters  during  certain  months 
of  the  year  in  any  waters  of  the  State,  a  municipal  ordinance 
forbidding  the  taking  of  oysters  within  the  bounds  of  the  muni- 
pality  for  certain  months  within  the  prescribed  period,  but  for 
fewer  months,  is  null  and  void,  as  in  conflict  with  the  act  of 
assembly,  and  as  making  a  party  liable  for  two  prosecutions  for 
the  same  act 

It  will  be  observed  that  in  the  Pittsburg  case,  the  legislature 
dealt  directly  with  the  company,  and  prescribed  its  duties.  But 
a  single  act  was  required  from  the  municipal  corporations.  That 
was  to  consent  or  refuse.  By  consenting  they  admitted  the  com- 
pany into  their  streets,  and  thenceforward  they  were  under  the 
provisions  set  out  at  large  in  the  act  of  assembly.  In  the  New 
Jersey  case,  also,  but  a  single  act  was  required  of  the  city  coun- 
cil,— ^the  selection  and  designation  of  the  streets  in  which  under 
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the  act  of  the  legislature^  the  company  set  up  its  polee^  strung  its 
wires,  and  conducted  its  business.  This  the  city  council  did. 
Thenceforward  the  telephone  company  proceeded  under  the  act 
of  the  legislature,  and  actually  put  up  its  poles.  It  was  too  late 
for  the  city  council  to  recede.  The  Connecticut  case  hsA  but  a 
remote  bearing  on  the  case  at  bar.  To  say  that  there  is  a  con- 
flict between  the  State  l^slature  and  the  city  ordinance  would 
be  begging  the  question.  The  Maryland  case  will  be  commented 
upon  hereafter. 

It  becomes  necessary  to  inquire,  what  are  the  rights  and  priv- 
ileges acquired  by  the  Southern  Bell  Telephone  &  Telegraph 
Company  under  this  act  of  the  general  assembly  of  Virginia  ? 
It  has  the  right  to  construct,  maintain  and  operate  its  line  along 
any  of  the  State  or  county  roads  or  works,  and  over  the  waters 
of  the  States  and  along  and  parallel  to  any  of  the  railroads  of  the 
State,  upon  one  condition  only;  and  that  is  that  the  ordinary 
use  of  such  roads,  works,  railroads,  and  waters  be  not  obstructed. 
Thus  the  exercise  of  the  police  power  is  expressly  reserved.  And 
it  has  the  right  to  construct,  maintain,  and  operate  its  line  along 
or  over  the  streets  of  any  city  or  town  upon  one  condition 
only, —  that  this  right  be  exercised  with  the  consent  of  the  coun- 
cil thereof.  So  the  entire  exercise  of  the  police  power  is  dele- 
gated to  the  municipality.  The  consent  of  the  council  is  ^Ji  in- 
dispensable condition,  as  well  to  the  construction  as  to  the  main- 
tenance and  the  operation  of  the  line.  These  words,  ^^maintain 
and  operate,"  include  a  series  of  continuous  acts, — ^the  constant 
and  daily  use,  the  keeping  up  of  the  efficiency,  of  the  lino.  To 
all  these  the  consent  of  the  council  is  necessary,  and  must  always 
be  given.  Had  the  act  of  assembly  simply  required  the  consent 
of  the  council  to  the  construction  of  the  line,  perhaps,  the  con- 
sent once  having  been  given,  the  line  could  then  have  been  main- 
tained and  operated  under  the  act,  subject  only  to  the  police 
power.  But  the  condition  requires  the  consent  of  the  council, 
not  only  to  the  act  of  construction,  but  to  the  continuous  and  con- 
tinuing actfe  of  maintaining  and  operating  the  line.     Nor  is  this 
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incansisteut  with  prior  legislative  actiaiL  The  charter  of  Bicb 
numd,  for  instance^  had  placed  its  streets  and  alleys  under  the 
sole  control,  regulation,  and  disposition  of  the  city  council.  The 
legislatore  could  not,  without  repealing  this  clause  of  its  charter, 
have  disposed  of  the  use  of  the  streets  and  alleys  without  its 
consent  It  is  true  that  the  legislature,  under  section  1290, 
could  have  repealed,  altered,  or  modified  all  the  provisions  relat- 
ing to  telegraph  and  telephone  companies,  and  could  have  re- 
voked or  modified  the  rights  and  privileges  acquired  by  them, 
and,  it  may  be^  can  authorize  .the  use  of  the  streets  and  alleys 
without  the  consent  of  the  council,  although  this  would  be  an 
enlargement  of  the  privileges  of  these  companies,  and  not  a  mod- 
ification«  This  word,  properly,  is  to  qualify  or  restrict.  But 
to  do  this  the  general  assembly  must  not  only  repeal,  alter,  or 
amend  this  act,  but  also  the  charter  of  the  city.  Nor  can  it  be 
said  that  a  telephone  company  owes  its  right  to  construct,  main- 
tain and  operate  its  lines,  within  the  limits  of  a  municipality, 
solely  to  the  action  of  the  general  assembly.  The  condition 
precedent  to  its  use  of  the  streets  and  alleys  of  the  municipality 
is  the  consent  of  the  council.  Without  this  consent  it  can  do 
nothing.  And  the  most  reasonable  construction  is  that,  so  far 
as  the  use  of  the  streets  and  alleys  is  concerned,  the  legislature 
has  delegated  to  the  council  the  sole  right  of  bestowing  the  right 
and  privilege  upon  the  company.  When  the  company  use  these 
streets  and  alleys,  it  does  so,  not  because  the  general  assembly 
authorized  it,  but  because  the  council  has  consented  to  it.  With- 
out such  consent^  it  can  set  up  no  authority  under  the  act.  The 
distinction  between  the  cases  quoted  above  and  that  before  the 
court  lies  just  here.  In  those  cases  but  one  thing  was  to  be  con- 
sented to  by  the  municipality, — ^the  laying  of  the  pipes  in  the 
streets  of  Pittsburg;  the  designation  of  such  streets  for  the  erec- 
tion of  poles  in  Jersey  City.  When  consent  for  this  was  given,  the 
condition  of  the  act  of  assembly  was  fulfilled.  In  the  case  be- 
fore the  court  the  city  council  must  consent  not  only  to  the  con- 
struction, but  to  the  maintenance  and  to  the  operation  of  the 
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line, — a  oonBeoit  to  the  inception,  the  operatioin,  the  oontina- 
ouB  existence  of  the  Una  The  case  of  Mayor,  etc.,  of  Baltimore 
V.  Radecke,  49  M(L  217,  is  very  nearly  on  all  fours  with  the  case 
before  the  oourt  There  the  ordinance  distinctly  notified  Rad- 
ecke that  he  erected  and  kept  up  his  steam  engine  subject  to  the 
right  of  the  mayor  to  revoke  the  privilega  The  oourt  (a  State 
oourt),  construing  an  ordinance  passed  under  the  supposed 
authority  of  the  legislature^  declared  the  ordinance  unreasonable 
and  void.  A  State  court  may,  perhaps,  have  the  power  to  do 
this.  We  doubt  very  much  if  this  lies  within  the  province  of  a 
Federal  court  The  construction  of  the  ordinance  in  question 
here  involves  no  Federal  question.  Its  validity  is  not  attacked 
as  repugnant  to  the  coustruction  or  application  of  the  constitu- 
tion of  the  United  States.  It  would  be  a  grave  stretch  of  author- 
ity in  a  Federal  court  to  sit  in  judgment  upon  and  criticise  the 
motives  of  a  body  established  purely  for  local  government 

When  the  Southern  Bell  Telephone  &  Telegraph  Company 
apphed  to  the  city  council  of  Richmond  for  its  consent  to  the 
oonstruction,  maintenance,  and  operation  of  its  line  in  the 
streets  and  alleys  of  that  city,  the  ordinance  of  1884  was  passed. 
This  ordinance  gave  the  consent  desired,  and  expressed  the 
terms  on  which  such  consent  was  granted.  It  is  in  five  sections, 
and  each  section  specifies  the  conditions  on  which  the  consent  is 
given.  These  conditions  were  accepted  by  the  telephone  com- 
pany in  the  most  direct  and  satisfactory  way.  The  company 
acted  upon  them,  and  under  the  ordinance  constructed,  main- 
tained, and  operated  its  line.  No  question  is  made  as  to  the  fin»t 
four  conditions.  The  fifth  is  in  these  words :  "This  ordinance 
may  at  any  time  be  repealed  by  the  council  of  the  city  of  Rich- 
mond." Then  are  added  words  which  are  clearly  a  concession 
to  the  company :  "Such  repeal  to  take  effect  t:welve  months  after 
the  ordinance  or  resolution  repealing  it  becomes  a  law."  Under 
the  act  of  the  general  assembly,  the  oouncil  could  consent  or 
refuse.  It  states  to  the  company  the  terms  on  which  it  will  give 
its  consent  These  terms  were  accepted  by  the  company^  end 
the  ordinance  discloses  the  contract  between  thenu     If  the  terms 
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were  distasteful  to  the  company,  it  could  have  refused  them,  or, 
at  the  least,  protested  against  them.    It  is  contended  that  und^r 
the  act  of  the  legislature  the  city  council  could  give  only  a  cate- 
gorical answer  to  the  request  for  its  consent,  "Yes"  or  "No," 
without  terms  or  oonditions.     But  as  the  act  itself  expressed  no 
regulations  to  be  observed  by  a  telegraph  or  telephone  oompany 
in  its  use  of  the  streets  or  alleys  of  a  municipality,  although  it 
had  done  this  to  the  use  of  county  and  State  roads,  etc.,  clearly 
in  referring  such  a  company  to  a  municipal  council,  it  was  in- 
tended that  the  council  could  state  the  proper  measures  for  pro- 
tecting the  streets,  alleys  and  the  public.     Especially  is  this  so 
when  the  consent  must  be  obtained,  not  only  to  construct,  but 
to  maintain  and  operate,  the  lines.     Again,  it  is  contended  that 
under  the  provisions  of  the  act  of  assembly  the  city  council  of 
Richmond  had  authority  only  to  consent  or  refuse  permission 
to  the  Southern  Bell  Telephone  &  Telegraph  Company  to  con- 
struct, maintain,  and  operate  its  line  in  that  city,  and  that  such 
consent  or  refusal  must  have  been  given  without  any  qualifica- 
tion or  condition  whatever.     It  must  have  been  a  categorical 
•TTes"  or  "No."     But  the  city  council  did  in  fact  express  con- 
ditions and  qualifications  in  giving  its  consenL     It  may  safely 
be  assumed  that,  without  such  qiialifications  and  conditions,  con- 
sent would  not  have  been  given ;  that  they  were  the  reasons  and 
motive  cause  for  the  consent.     Then,  if  the  city  council  could 
not  have  given — ^had  no  authority  to  give — a  conditional  or 
qualified  consent,  its  attempt  to  consent  was  unauthorized,  ultra 
vire^,  and  void,  and  in  fact  it  never  has  consented  in  the  only 
way  in  which  complainants  maintain  it  could  consent     From 
this  point  of  view,  the  condition  precedent  of  the  act  of  the 
general  assembly  has  not  been  performed.     In  order  to  maintain 
and  operate  its  line  in  Eichmond,  the  tele^^one  company  is  with- 
out the  consent  of  the  council,  and  must  obtain  it.     We  see  no 
error  in  the  judgment  of  the  Circuit  Court     Its  decree  is 
affirmed. 


Note. — See  note  2  at  end  of  Part  I. 
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State  bz  bel.  Spokakb  &  Bbttish  Coluicbia  Tblephonb  & 
Teubgbafh  CoMPAirr  v.  City  of  Spobanb  bt  al. 

Waahingtan  Supreme  Oourtf  February  18,  1901. 

TELEPHOirs  AFPLIANGB8  IN  BTBEBTB — ^MumOIPAL  CONTROL. 

The  refusal  of  municipal  authorities,  empowered  by  statute  to  authorise  or 
prohibit  the  use  of  electricity  in  streets,  to  permit  a  certain  company  to 
erect  wires  in  the  streets  does  not  render  exclusive  the  right,  previously 
given  to  another  company,  and  so  is  not  obnoxious  to  a  constitutional 
provision  prohibiting  the  grant  of  such  exclusive  privileges. 

A  constitutional  provision  that  any  corporation  shall  have  the  right  to 
construct  telephone  lines  within  the  State,  and  that  all  such  companies 
are  conmion  carriers  and  shall  have  the  right  of  eminent  domain,  and  that 
the  legislature  shall  provide  reasonable  regulations  to  give  effect  to  the 
section,  is  not  self -operative,  and  hence,  in  the  absence  of  legislative  r^ga- 
lation,  does  not  confer  on  telephone  companies  the  right  to  use  the  streets 
of  a  city. 

Under  a  statute  authorising  the  construction  of  all  neoessaTy  telephone 
lines  for  public  service  along  and  on  any  public  street  or  highway,  out 
which  provides  that,  where  the  right  of  way  is  within  the  corporate  limits 
of  a  city,  the  consent  of  the  city  council  shall  be  obtained  before  the  line 
can  be  erected, — 

Held,  that  a  city  has  power  to  refuse  to  allow  a  telephone  company  to  use 
its  streets  and  that  its  authority  is  not  limited  to  a  reasonable  regula- 
tion of  the  method  of  using  streets  for  such  purposes;  the  power  to  re- 
fuse being  correlative  to  the  power  to  consent. 

Cases  of  this  series  cited  in  opinion:  Oincinnaii  Ind.  PI.  Ry.  Co,  9,  Subur- 
ban Tel.  Aean,,  vol.  8,  p.  443 ;  Hudson  River  Teleph,  Co,  v.  Waiervliet  T,  d 
Inhabitanta  of  Sumtnut  Tp.  v.  N.  Y.  d  N.  J.  Teleph  Oo,^  vol.  7,  p.  68;  80, 
BeU  Teleph,  Co.  v.  Richmond,  vol.  7,  p.  83. 

Appeal  from  judgment  of  Superior  Court,  Spokane  County, 
quashing  a  writ  of  mandamus  to  compel  the  respondents  to  oon- 
sent  to  the  use  of  the  streets  of  the  city  of  Spokane  by  relator 
for  the  erection  of  telephone  lines. 

8toll  (6  Macdonald,  HeiHey,  Kellam  <t  Lindsley,  and  W.  8. 
Dawson,  for  appellant 

Fred  M,  Dudley,  for  respondents. 
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KxAVis,  C.  J.:  Hie  appellant  (plaintiff)  is  a  oorpooratian 
created  under  the  laws  of  the  State  for  the  purpose  of  construct- 
ing and  operating  a  telephone  line  and  system  within  this  State 
between  the  Canadian  boundary  on  the  north  and  the  city  of 
Spokane  on  the  south.  It  made  application  to  the  city  of  Spo- 
kane for  the  city's  consent  to  erect  its  telephone  poles  and  con- 
struct its  wires  through  the  streets  of  the  city.  In  its  applica- 
tion it  offered  to  submit  to  such  reasonable  rules  and  regulations 
aB  might  be  imposed  by  the  city.  Upon  consideration  of  the 
application  by  the  city  council,  such  consent  was  refused.  Ap- 
pellant thereafter  instituted  proceedings  in  the  nature  of  man- 
damus to  compel  the  city  to  give  its  consent  to  the  construction 
and  operation  of  appellant's  telephone  system,  and  that  the 
city  be  required  to  prescribe  reasonable  rules  and  regulations 
therefor.  The  affidavit  upon  which  the  application  was  based 
states  that  appellant  was  willing  to  abide  by  and  conform  to  any 
reasonable  rules  and  regulations  imposed  by  the  city ;  that  it  had 
built  and  was  operating  and  maintaining  a  system  of  telephones 
between  the  town  of  Northport  and  the  city  of  Spokane,  a  branch 
line  from  the  town  of  Meyers  Falls  to  the  town  of  Eepublic,  and 
another  line  from  Bossburg  to  the  boundary  line  between  the 
United  States  and  Canada,  connecting  with  towns  in  the  province 
of  British  Columbia;  that  it  was  under  contractual  relations 
with  another  company  owning  and  operating  telephones  in  the 
province  of  British  Columbia  by  which  it  was  required  to  deliver 
the  messages  of  the  foreign  company  within  this  State,  and  espe- 
cially within  the  city  of  Spokane;  that  in  1896  it  had  entered 
into  a  contract  with  the  Inland  Telephone  &  Telegraph  Ex- 
chane,  in  the  city  of  Spokane,  owning  and  operating  lines  of 
telephone  in  Idaho,  Oregon,  California,  and  elsewhere  in  this 
State ;  that  under  the  terms  of  such  contract  the  wires  of  appel- 
lant were  connected  with  the  central  office  of  the  Inland  Tele- 
phone &  Tel^p-aph  Company  in  the  city  of  Spokane,  and,  as 
cordon  required,  were  connected  with  the  system  of  the  Inland 
Telephone  Company  and  the  telephones  of  its  numerous  sub- 

VOL.  VII — 7. 
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scribers  in  the  city  of  Spokane;  that,  by  reason  of  such  contract, 
appellant  had  procured  a  large  and  lucrative  business,  which 
produced  an  income  of  many  thousand  dollars  per  month,  and 
was  rapidly  increasing;  that  in  June,  1899,  the  Inland  Tele- 
phone Company  terminated  its  contract  with  appellant  and  sev- 
ered its  lines  from  its  office,  rendering  impossible  any  oommuni- 
oation  from  appellant's  lines  to  those  of  the  Inland  Company, 
and  making  communication  impossible  between  the  customers 
and  patrons  of  appellant  and  persons  having  telephones  in  offices 
or  residex]jces  in  the  city  of  Spokane;  and  that,  to  enable  appel- 
lant to  properly  transact  its  business  and  give  proper  service  to 
the  public  as  a  common  carrier,  it  became  necessary  for  appel- 
lant to  establish  an  exchange  at  the  city  of  Spokane.  An  alter- 
native writ  of  mandamus  was  issued  from  the  Superior  Court. 
The  respondent  city  appeared  and  demurred  to  the  writ,  and 
moved  that  the  same  be  quashed.  The  demurrer  was  sustained. 
Pertinent  to  the  issues  involved  in  the  controversy  are  the 
following  provisions  of  the  constitution  of  Washington: 

"No  law  shall  be  passed  granting  to  any  citizen,  class  of  citizens,  or  por- 
poration,  other  than  municipal  privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all  citizens  or  corporations."  Ar- 
ticle 1,  sec.  12.  "Any  association  or  corporation,  or  the  lessees  or  managers 
thereof,  organized  for  the  purpose,  or  anj  individual,  shall  have  the  right  to 
construct  and  maintain  lines  of  telegraph  and  telephone  within  this  State, 
and  said  companies  shall  receive  and  transmit  each  other's  messages  with- 
out delay  or  discrimination,  and  all  of  such  companies  are  hereby  de- 
clared to  be  common  carriers  and  subject  to  legislative  control.  Railroad 
corporations  organized  or  doing  business  in  this  State  shall  allow  telegraph 
and  telephone  corporations  and  companies  to  construct  and  maintain  tele- 
/^raph  lines  on  and  along  the  rights-of-way  of  such  railroads  and  railroad 
companies,  and  no  railroad  corporation  organized  or  doing  business  in  this 
State  shall  allow  any  telegraph  corporation  or  company  any  facilities, 
privileges,  or  rates  for  transportation  of  men  or  material  or  for  repairing 
their  lines  not  allowed  to  all  telegraph  companies.  The  right  of  eminent 
domain  is  hereby  extended  to  all  telegraph  and  telephone  companies.  The 
legislature  shall,  by  gereral  law  of  uniform  operation,  provide  reasonable 
regulations  to  give  effect  to  this  section."    Article  12,  sec  19. 

Paragraph  7,  section  739,  Ballinger^s  Ann.  Codes  &  St,  vests 
dties  of  the  first  class,  of  which  respondent  is  one,  with  power 
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''to  lay  <mty  establish,  opeiLy  alter,  widen,  extend,  grade,  pave, 
plank,  establish  grades,  or  otherwise  improve  streets,  alleys^  ave- 
nues, sidewalks,  wharves,  parks,  and  other  public  grounds ;  and 
to  regalate  and  control  the  use  thereof,  and  to  vacate  the  same, 
and  to  audiorize  or  prohibit  the  use  of  electricity  at>  in  or  upon 
any  of  said  streets,  or  for  other  purposes^  and  to  prescribe  the 
terms  and  conditions  npon  which  the  same  may  be  so  used,  and  to 
regulate  the  use  thereof."    Section  4369,  id.,  provides: 

''Any  telegraph  or  tdephone  corporation  or  eompany,  or  the  lesseei  there- 
ot,  doing  busineBB  in  this  State,  fthall  have  the  right  to  construct  and  main- 
tain all  neeessary  lines  of  telegraT>h  or  tdephone  for  public  traffic  along  and 
up(m  any  public  road,  street,  or  highway,  along  or  across  the  right-of-way  of 
any  railroad  corporation,  and  may  erect  poles,  piers,  or  abutments  for  sup- 
porting the  insulators,  wires  and  any  other  necessary  fixtures  of  their  lines, 
in  such  manner  and  at  such  points  as  not  to  incommode  the  public  use  of  the 
railroad  or  highway,  or  interrupt  the  navigation  of  the  waters;  provided, 
that  when  the  right-of-way  of  such  corporation  has  not  been  acquired  by  or 
through  any  grant  or  donation  from  the  United  States,  or  this  State,  any 
county,  city  or  town  therein,  then  the  right  to  construct  and  maintain  such 
lines  shall  be  secured  only  by  the  exercise  of  the  right  of  eminent  domain, 
as  provided  by  law;  provided  further,  that  where  the  right-of-way,  as 
herein  contemplated,  is  within  the  corporate  limits  of  any  incorporated  city, 
the  consent  of  the  city  council  thereof  shall  be  first  obtained  before  such 
telegraph  or  telephone  lines  can  be  erected  thereon." 

1.  The  issue  involved  is  succinctly  stated  by  counsel  for  appel- 
lant: "Ha3  the  city  council  the  power  to  refuse  the  nse  of  its 
streets  to  a  corporation,  competent  and  qualified  to  erect  a  tele- 
phone ezchange  within  the  city  f  Counsel  have  first  addressed 
themselves  to  constitutional  rights,  and  maintain  that  section 
12,  art  1,  of  the  constitution^  supra,  inhibits  municipalities 
from  granting  exclusive  franchises^  and  that,  as  such  franchise 
has  been  granted  to  one  telephone  company  by  the  city,  the  re- 
f uBal  to  grant  another  to  appellant  in  fact  constitutes  the  first 
grant  an  exclusive  one;  and  well-considered  authority  is  cited 
to  sustain  ihe  principle  that  neither  the  city  nor  the  legislature 
may  grant  exclusive  privileges.  Among  them  are  Norwich  Oas- 
light  Co.  V.  Norwich  City  Oas  Co.,  25  Conn.  18;  Attorney 
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General  v.  Cincinnati  Oaslight  it  Coke  Co.,  18  Ohio  St.  263. 
The  argument  againfit  the  power  to  grant  an  exclusive  privil^e 
is  sound,  and  is  fully  sustained  in  the  rule  announced  by  this 
court  in  North  Springs  Water  Co.  v.  City  of  Tacoma,  21  Wash. 
517.  But  the  question  of  the  power  to  grant  an  exclusive  privi- 
lege cannot  arise  here.  If  the  city  had  attempted  to  grant  such 
privil^es  to  a  telephone  company,  so  as  to  disable  itself  from 
consenting  to  the  constructioni  of  another  telephone  system 
liirough  its  streets,  such  attempt  would  be  void  and  beyond  its 
power.  The  city  cannot  by  ordinance  or  contract  disable  itself 
to  consent  to  the  erection  of  telephone  lines  upon  its  streets.  The 
volition  to  consent  or  refuse  is  one  of  the  powers  vested  by  the 
legislature  in  cities  of  the  first  dass,  and  this  continuing  power 
cannot  be  devested  without  the  sanction  of  the  legislature.  The 
legislature,  within  constitutional  limitations,  has  sovereign  con- 
trol of  the  streets  and  highways  of  the  State  and  the  citiesi  The 
primary  purpose  for  which  highways  and  streets  are  established 
and  maintained  is  for  the  convenience  of  public  travel  The  use 
of  such  highways  and  streets  for  water  mains,  gas  pipes,  tele- 
phone and  telegraph  lines  is  secondary  and  subordiiiate  to  the 
primary  use  for  travel,  and  such  secondary  use  is  permissible 
only  when  not  inconsistent  with  the  primary  object  of  the  estab- 
lishment of  such  ways.  Cincinnati  Inclined-Plane  By.  Co.  v. 
City  &  Suburban  Tel  Ass'n  (Ohio,),  3  Am.  Electl.  Cas.  443,  27 
N.  E.  890 ;  Hudson  Biver  Tel.  Co.  v.  Watervliet  Turnpike  it  B. 
Co.  (K  Y.),  4  Am.  Electl.  Cas.  275,  32  N.  E.  148;  Halsey  v. 
BaUway  Co.  (N.  J.  Ch.),  3  Am.  Electl.  Cas.  283,  20  Atl.  859. 
It  would  seem  that,  within  the  fundamental  limitations  men- 
tioned, the  legislative  control  of  ways  and  streets  for  the  sec- 
ondary use  is  absolute,  and  that  the  legislative  discretion  in  this 
regard  is  not  subject  to  judicial  intervention.  That  tihie  legisla- 
ture may  delegate  to  municipalities  such  powers  and  act  through 
their  instrumentality  is  unquestioned.  2  DilL  Mun.  Corp.  (3d 
ed.)  sees.  705,  724;  Pacific  B.  Co.  v.  City  of  Leavenworth,  18 
Fed.  Cas.  953  (No.  10,649).     The  city  streets  are  limited  in 
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dimeofiioiu  It  is  appareat  tha;t  the  secondary  uses  of  the  streets 
are  physically  restricted.  When  such  limit  is  approached  or 
reached  must  be  deteormined  by  some  competent  authority.  The 
inconvenience^  too,  of  the  obstruction  of  tlie  streets  for  any 
secondary  usee,  and  also  the  breaking  up  of  the  solid  surface, 
which  is  frequently  of  stcme  and  other  expensive  material,  all 
suggest  the  propriety  of  the  control  of  such  uses  in  the  discretion 
of  the  municipality.  It  is  further  urged  that  section  19,  art  12, 
of  the  constitution  declares  the  right  of  any  corporation  or  indi- 
vidual to  construct  and  maintain  lines  of  telegraph  and  tele- 
phona  within  the  State^  and  that  such  lines  are  declared  to  be 
oommon  carriers,  and  the  right  of  eminent  domain  was  extended 
to  them.  It  may  be  observed  that,  in  the  absenxse  of  such  consti- 
tutional provision,  telegraph  and  telephone  companies  could 
derive  such  rights  from  the  legislature^  and  it  may  also  be  seen 
that  the  same  section  impoees  the  duty  on  the  legislature  to  pro- 
vide by  general  law  reasonable  regulations  to  give  effect  to  the 
sectioUb  The  important  feature  of  the  section  seems  to  be  the 
du^  imposed  on  the  right  of  way  of  railroad  corporations.  The 
section  of  the  constitution,  however,  is  not  self-operative^  but 
requires  the  action  of  the  legislature  to  give  it  effect  There  is 
no  prescription  of  rights  referable  to  the  roads,  highways,  and 
streets  of  the  State.  The  obvious  constmction  of  this  pro- 
vision is  that  all  such  rights  were  left  to  the  discretion  of  the  leg- 
islature. The  only  right  absolutely  declared  is  to  maintain  lines 
of  telegraph  and  telephone  within  the  Stata 

2.  It  may  be  observed,  then,  that  section  4369,  Ballinger's 
Ann.  Codes  &  St,  is  pursuant  to  the  constitutumal  declaration 
upon  the  subject  of  telegraphs  and  telephones.  The  statute 
authorizes  the  construction  and  maintenance  of  all  necessary 
lines  of  telegraph  and  telephone  for  public  service  along  and 
upon  any  public  road,  street,  or  highway.  But  when  the  right 
of  way  has  not  been  acquired  by  grant  or  donation  from  the 
United  States  or  the  State^  or  any  county,  city,  or  town,  the  right 
must  be  secured  by  the  exercise  of  eminent  domain;  and  it  is 
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further  declared  '^thAt  where  the  right  of  way,  as  herein  coatODi- 
plated,  is  within  the  corporate  limits  of  any  incorporated  citv, 
the  consent  of  the  city  council  thereof  shall  be  first  obtained  be- 
fore such  telegraph  or  telephone  line  can  be  erected  thereoiL" 
The  contention  of  counsel  for  appellant  that  the  statute  limits 
the  authority  of  the  city  council  to  reasonable  and  proper  regula- 
tLons^  and  to  prescribing  the  method  in  which  tel^raph  and  tele- 
phone companies  shall  construct  and  operate  their  lines,  cannot 
be  conceded.    As  has  been  seen,  by  another  statute,  the  authority 
to  regulate  and  of  complete  control  of  such  lines  has  been  given. 
The  power  to  refuse  is  correlative  with  the  power  to  consent,  and 
such  power  is  plainly  authorized  by  the  stabuta    The  first  clause 
of  the  section  grants  the  easement  along  any  public  road,  street, 
or  highway,  and  across  the  right  of  way  of  any  railroad  corpoira- 
tion,  in  such  manner  as  not  to  incommode  the  public  use  of  the 
railway  or  highway.     This  provision  reserves    the   necessary 
power  of  police  regulation  everywhere  in  th.e  State,  and  it  has 
been  seen  that  the  same  power  to  regulate  and  control  tiie  use 
of  the  street  was  in  apt  terms  conferred  upon  cities  of  the  first 
class.    The  authorities  cited  by  appellant  in  Inhabitants  of  Sum" 
mit  Tp.  V.  N&w  York  £  N.  J.  Teleph.  Co.  (N.  J.  Ch.),  7  Am. 
ElectL  Cas.  58,  41  AtL  146,  and  Atlantic  City  Waterworks  v. 
Consumers'  Water  Co.,  (N.  J.  Ch),  15  Atl.  583,  construe  differ- 
ent grants  of  power  and  upon  different  states  of  fact  from  those 
appearing  in  the  case  at  bar  and  under  our  statute.    In  addition 
to  the  reasons  suggested  heretofore  for  imposing  the  powers  and 
duties  upon  municipalities  to  control  the  streets,  it  is  pertinent 
to  refer  to  the  long  usage  in  this  country  for  vesting  such  author- 
ity in  municipalities.    Such  usage  is  historical,  and  is  expressed 
in  many  statutes  in  the  different  States  and  in  the  mother  coun- 
try.   The  people  of  a  municipality,  who  incur  and  pay  the  ex- 
penses for  the  construction  and  maintenance  of  their  streets^  and 
who  largely  use  them,  are  usually  most  capable  of  exercising 
discretion  in  the  secondary  and  subordinate  purposes  for  which 
their  streets  shall  be  used.    A  recent  case  from  the  Circuit  Court 


WISCONSIN,  1899.  108 

City  of  Manhfield  ▼.  Telephone  Co. 

of  Appeals  of  die  Foortili  Circuit  (Southern  Bell  Telephone  it 
Telegraph  Co.  v.  City  of  Bichmand,  7  Anu  EleotL  Caa.  83,  103 
Fed.  31),  in  whioh  the  statute  of  the  State  of  Virginia  upon  the 
particular  oontroversy  involved  is  substantially  the  same  as  our 
statuteiy  is  veiy  much  in  point  hera  Under  the  Virginia  statute 
the  power  of  the  city  council  to  withhold  consent  or  attach 
any  conditions  thereto  was  fully  sustained.  The  judgment  is 
affirmed* 

DuiTBAB  and  Anbebs,  JJ.,  concur. 


NoTB.— 8e«  note  2  at  end  of  Part  L 


CiTT  OF  MaBSHFIELD  V.  WISCONSIN  TELEPHONE  OoMPANT. 

V^iiconain  Supreme  Court,  April  4,  1899* 
(102  Wis.  604.) 

TELXPHOIVK  UNX — ^MUlf ICIPAL  CONTIIOZi. 

Tlie  right  of  a  telephone  oompanj  to  occnpy  streete  with  its  appTlancet  l« 
subject  in  the  exercise  of  such  right  to  the  provisions  of  a  city  charter 
that  no  obstructions  shaU  be  placed  in  streets  without  the  direction  and 
consent  of  specified  municipal  officers;  and  the  fact  that  no  ordinance 
upon  the  subject  of  obstructions  has  been  enacted  is  immaterial. 

The  eoort  will  not  usurp  the  power  of  the  municipal  authorities  to  grant 
permission  to  place  poles  in  specified  streets. 

Ckses  of  this  series  cited  in  opinion:  Wiaoonein  Teleph,  Co.  v,  Oehkoeh, 
ToL  1,  p.  687 ;  Roherie  v.  Wieconein  Teleph.  Co.,  vol.  8,  p.  471 ;  Hudson 
River  Teleph,  Co.  v.  Watervliet,  do.  Ry,  Oo„  vol.  4,  p.  276;  Utioa  v,  Utioa 
Teleph.  Co.,  yol.  7,  p.  67;  Monongahela  City  v.  Monongahela  Eleo.  Light 
Co.,  vol.  4,  p.  63;  Btate  v.  JanesviUe  8t.  Ry.  Co.,  vol.  4,  p.  289. 

Appeal  hy  defendant  from  order  of   Circuit   Court,   Wood 
coan^,  denying  motion  to  dissolve  preliminary  injunction. 
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The  defemdant^  the  Wisconsin  Telephone  Company,  is  a  cor- 
poration organized  under  the  laws  of  this  Stats,  and  is  author- 
ized by  its  charter  to  build  telephone  lines  and  to  conduct  a  tele- 
phone business  in  this  Stata  It  maintains  75  different  tele- 
phone exchanges  .in  the  cities  and  towns  of  Wisconsin,  with 
wires,  strung  on  poles,  connecting  said  exchanges  with  each  other 
and  with  exchanges  in  other  States.  It  has  constructed  a  line 
from  the  city  of  Stevens  Point,  westerly,  to  the  city  of  Chippewa 
Falls,  passing  just  outside  the  northerly  limits  of  the  city  of 
Marshfield,  which  was  completed  in  the  spring  of  1898.  It  was 
desirous  of  establishing  a  public  station  in  said  city,  and  pro- 
posed to  construct  a  line  of  poles  along  Central  avenue  to  some 
convenient  point  where  the  station  was  to  be  located.  Ceiutral 
avenue  is  the  main  business  street  of  the  city,  and  has  been  paved 
along  the  business  portion  thereof,  and  upon  it  the  greater  por- 
tion of  the  travel  and  business  of  the  city  is  dona  It  has  been 
the  policy  of  the  city  to  keep  that  portion  of  this  street  between 
D  and  Sixth  streets  clear  of  all  obstructions^  and  for  more  than 
five  years  it  has  uniformly  denied^  to  all  persons  the  privilege 
of  placing  telephone,  telegraph,  electric  light  or  other  poles 
in  or  along  the  sama  In  February,  1898,  the  city  granted  to  R. 
L.  Kraus  and  K.  W.  Doege  an  exclusive  permit  of  15  years  to 
erect  and  maintain  a  system  of  wires  and  poles  upon  the  streets 
of  said  city,  for  the  purpose  of  establishing  a  telephone  exchange 
therein,  upon  certain  conditions,  specified  in  the  ordinance,  and 
under  the  direction  of  the  board  of  public  works,  On  October 
14, 1898,  the  defendant  with  a  force  of  men  commenced  the  erec- 
tion of  a  run  of  poles  from  the  intersection  of  its  main  line  with 
Central  avenue,  southerly  along  said  avenue,  towards  the  centaral 
and  main  portion  of  the  city,  and  placed  and  set  a  number  of 
poles  therein,  without  permission  of  any  of  the  city  authoritieB. 
The  latter  objected  to  this  procedure,  and  under  their  direction 
the  poles  so  set  were  chopped  down  and  removed.  Thereupon 
the  city  commenced  this  action  to  restrain  defendants  f rpm  plac- 
ing any  poles  on  Oentral  avenue^  Oft  in  any  of  the  streets  of  the 
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city,  except  under  the  direction  and  with  the  consent  of  the 
board  of  public  works;  claiming  that  the  digging  up  of  the  soil 
and  pavement^  and  the  placing  of  poles  in  said  street^  would  bo 
a  permanent  injury  and  obstruction  theretcx  A  temporary  in- 
junction was  obtained  and  served.  Thereupon  defendants  ob- 
tained an  order  to  show  cause  why  the  in  junctional  order  should 
not  be  vacated.  On  the  hearing  the  defendants  submitted  a 
modified  motion^  to  the  effect  that,  if  the  court  should  be  of  opin- 
ion that  the  defendants  should  be  restrained  from  constructing 
their  line  upon  Central  avenue,  then  that  the  order  be  so  modi- 
fied as  to  permit  the  line  to  be  constructed  upon  some  other 
streets  in  said  city.  Both  motions  were  denied,  and  the  original 
order  was  allowed  to  stand.  This  appeal  is  to  review  the  order 
denying  the  motion  to  dissolve  the  injunction. 

Miller,  Noyes^  Miller  &  Wahl,  for  appellantl  | 

P.  A.  Williams,  for  respondentt 

Babdkbn,  J.  (after  stating  the  facts)  :  Both  parties  adimit  the 
public  character  of  the  streets  of  a  city  and  the  almost  omnipo- 
tent control  of  the  legislature  over  their  use.  The  city  does  not 
own,  and  cannot  alien,  its  streets.  It  cannot  rightfully  author- 
ize obstructions  therein  without  legislative  authority.  Its  duties 
and  obligations  with  respect  thereto  are  defined  in  its  charter. 
The  general  law  grants  powers  and  privileges  to  persons  or  cor- 
porations like  the  defendant  company,  to  be  exercised  by  munici- 
pal consent  or  subject  to  municipal  limitations.  Section  1778, 
Rev.  St  1898,  under  the  interpretation  of  this  court,  authorizes 
the  use  of  the  highways  of  this  State  by  corporations  like  the  de-- 
f  endant^  by  their  poles  and  wires,  provided  they  are  so  set  as  not 
to  obstruct  or  incommode  the  public  use  thereof.  Wis.  Teleph.  Co. 
V.  Oshkosh,  1  Am.  Elecd.  Cas.  687,  62  Wis.  32 ;  Roberts  v.  Tele- 
phone Co.,  3  Am.  Electl.  Cas.  471,  77  Wis.  689.  And  see  State 
V.  JanesvUle  St.  By.  Co.,  4  Am.  ElectL  Cas.  289,  87  Wis.  72. 
It  is  conceded  by  appellant  that  this  section  does  not  deorive 
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citieB  of  tihieir  power  of  police  control  over  the  maimer  in  which 

[such  work  shall  be  done,  and  that  th^  may  axlopt^  by  ordimmoe, 

'all  reasonable  regulations  for  the  location  and  use  of  telephone 

poles  and  wires  in  the  streets.    Section  4,  subd.  4,  c.  160,  Laws 

1891  (plaintiff's  charter),  provides  that: 

"The  common  council  ehall  have  authority  by  ordinances^  reeolntioiia,  by- 
laws or  regulations:  •  •  •  (26)  To  lay  out,  make,  open  and  keep  in 
repair,  alter  or  discontinue,  any  highways,  streets,  lanes  or  alleys,  and  to 
keep  them  free  from  incumbrances  and  to  protect  them  from  injury.  (27) 
To  establish  and  alter  the  grades  ol  streets,  and  to  regulate  the  manner  of 
using  the  streets  in  said  city,  and  to  protect  the  same  from  injury  by  ▼•- 
hides  used  thereon." 

Construing  similar  provisions  in  the  charter  of  the  city  of 
Janesville^  this  court,  in  87  Wis.  72,  before  cited,  said :  '^There 
can  be  no  question,  at  this  late  day,  but  that  our  municipal  oor- 
porations  may  make  all  reasonable  regulations  for  the  location 
and  use  of  electric  wires  in  the  streets^  and  require  all  reasonable 
safeguards  for  the  sama  The  question  is  virtually  settled  in 
this  State  by  our  own  decisions.''  The  author'ties  and  decisions 
there  cited  seem  fully  to  warrant  that  conclusion.  That,  in  the 
exercise  of  this  power,  the  city  authorities  may  go  so  far  as  to 
pn^ibit  the  incumbering  by  telephone  poles  of  certain  of  its 
streets,  in  the  exercise  of  a  reasonable  discretion^  is  equally  dear. 
Such  right  necessarily  follows  from  the  grant  of  the  power  to 
regulata  It  is  also  implied  from  the  fact  that  the  dominant 
purpose  of  a  street  is  for  public  passage,  and  any  appropriation 
of  it  by  a  legislative  sanction  to  other  objects  must  be  deemed 
to  be  in  subordination  to  this  use^  unless  a  contrary  intent  is 
clearly  expressed.  Hudson  River  Teleph.  Co.  v.  Waiervliet 
Tvmpike  &  Railway  Co.,  4  Am.  ElectL  Cas.  275,  135  N.  Y. 
393 ;  City  of  Utica  v.  Utica  Teleph.  Co.,  7  Am.  ElectL  Oaa  67, 
24  App.  Div.  361.  Or,  to  state  the  rule  in  another  way:  "All 
legislative  grants  to  private  corporations  to  occupy  streets  with 
electrical  appliances  are  impliedly,  if  not  expressly,  subject  to 
police  powers  of  the  municipality,  both  to  dictate  and  to  change 
location  of  such  plant"  Monongahela  City  v.  Mofumgahda  Elec- 
tric Light  Co.,  4  AnL  ElectL  Oas.  58. 
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Bul^  it  is  said^  the  dty  of  Maj^field  has  never  passed  any 
ordinance  or  by-law  regulating  the  placing  of  poles  in  its  streets^ 
and  it  is  argued  that^  as  defendaats  were  not  violating  any  regu- 
lation in  that  respeet^  this  action  cannot  be  maintained.  Section 
7,  c.  11,  of  the  charter  provides: 

'^o  building  ehall  be  moved  through  the  streets  or  obstructions  be 
placed  therein  without  a  written  permit  therefor  granted  by  the  board  of 
public  works.  Said  board  shaU  have  the  power  to  determine  the  time  and 
manner  of  using  the  streets  for  laying  or  changing  water  pipes,  or  placing 
and  maintaining  electric  lights,  telegraph  and  telephone  poles;  provided, 
however,  that  the  decision  of  said  board  in  this  regard  may  be  appealed  to 
the  common  council." 

This  provision  gives  to  the  board  of  public  works  ample  power 
to  exercise  control  over  the  streets  of  the  city,  subject  to  appeal 
to  the  oounciL  Whether  it  gives  them  the  power  to  totally  pro- 
hibit the  incumbering  of  the  streets  of  the  city  by  telephone 
poles  is  not  necessary  to  decida  The  city  makes  no  such  daim^ 
but  it  does  insist  that  its  streets  shall  not  be  so  incumbered  ex- 
cept under  the  direction  of  the  proper  officers.  The  record  shows 
that  the  defendant  Gallagher,  representing  the  company,  went 
to  Mr.  Hofibnan,  the  chairman  of  the  board  of  public  works, 
about  11  o'clock  a.  m.  of  October  14th,  and  said  he  was  ready 
with  a  crew  of  men,  and  wished  the  consent  of  the  board  to  set 
a  line  of  poles  along  Central  avenueiy  from  its  main  line  to  the 
business  part  of  the  city.  He  was  informed  that  the  chairman 
had  no  power  to  give  such  consent,  that  some  of  the  members 
were  out  of  the  city,  but  that  a  meeting  of  the  board  would  be 
called  not  later  than  the  evening  of  that  day  to  act  upon  such  re- 
quest Gallagher  replied  that  he  was  ready  with  his  men  to  set 
the  poleS)  and  would  not  wait  for  such  meeting;  that  his  instru':- 
tions  were  to  set  the  poles  immediately,  and  he  would  do  so,  in- 
dependent of  the  board  or  the  other  city  authorities,  which  he 
forthwith  proceeded  to  do  until  forced  to  stop.  It  is  such  con- 
duct as  this  that  creates  and  fosters  feelings  of  prejudice  against 
corporations.  It  was  in  utter  disregard  of  the  city's  rights.  The 
city  had  theretofore  granted  a  franchise  for  a  local  exchange. 
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Under  it  the  local  company  had  a  right  to  use  certain  of  the 
streets  for  its  poles,  under  the  direction  of  the  board.  It  cuts  no 
figure  in  this  case  that  the  franchise  was  exclusive  for  a  limited 
tima  If  it  was  wrong,  it  did  not  justify  the  defendant  in  com- 
mitting another  wrong.  The  fact  that  the  common  council  had 
adopted  no  ordinances,  or  the  board  of  public  works  had  passed 
no  regulations,  in  relation  to  pole  setting,  affords  the  defendant 
no  justification  for  its  procedure  While  it  is  true  the  city 
might  have  enacted  ordinances  on  the  general  subject  of  the  in- 
cumbering of  the  street,  yet  from  the  very  nature  of  the  sitaation 
it  was  impossible  to  anticipate  the  needs  or  desires  of  a  company 
coming  in  as  the  defendant  did.  Before  the  board  oould 
act  intelligently,  it  was  necessary  for  them  to  know  some- 
thing about  the  desires  and  intentions  of  parties  desiring 
to  use  the  streets.  When  the  situation  had  sufficiently  de- 
veloped that  the  board  oould  act  understandingly,  it  became 
its  duty  to  to  act,  and  to  act  reasonably.  It  was  likewise  in- 
cumbent upon  the  defendant  to  make  its  purposes  and  wishv^ 
known  to  the  board,  and  to  give  them  a  reasonable  time  to  take 
action.  The  defendant  had  no  right  to  enter  upon  the  streets  of 
the  city,  even  though  no  prohibitory  ordinances  had  been  passed, 
and  occupy  them  as  it  pleased,  and  set  up  poles  that  w^e  ob- 
structions, at  will.  Its  right  to  go  upon  the  streets  with  its  stnic 
tures  was  limited  by  the  charter  provisions  mentioned,  and  un- 
til it  had  complied  with  their  requirements,  it  was  without  legal 
justification.  Here  was  a  city  of  6,000  people,  with  waterworks, 
electric  lights,  a  local  exchange,  and  paved  streets.  Considera- 
tions of  local  pride  seemed  to  demand  that  their  main  business 
street,  in  thei  business  center,  should  be  kept  clear  of  obstruc- 
tions or  incumbrances.  The  board  had  an  undoubted  right,  in 
tihie  exercise  of  a  reasonable  discretion,  to  prohibit  the  incumber- 
ing of  Central  avenue  with  wires  and  poles.  The  discretion  of 
that  body  could  be  controlled  by  the  council  on  appeal.  It  was 
not  within  the  power  of  the  council  to  determine  the  time  when  or 
the  manner  in  which  defendant  might  set  up  its  line,  except  in 
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the  eizearciBe  of  its  appellate  jurisdiction  over  the  board.  We  do 
not  say  that  the  city  has  the  right  to  entirely  exclude  the  defend- 
ant from  entering  the  city,  because,  under  the  facts,  that  ques- 
tion is  not  before  u&  We  do  hold,  however,  that,  before  the 
defendant  can  occupy  any  of  the  streets,  application  should  be 
made  to  the  board  of  public  works,  and  a  reasonable  time  given 
for  that  body  to  act.  Its  action  is  subject  to  review  by  the  coun- 
cil on  appeal,  if  not  satisfactory.  In  the  exercise  of  its  powers, 
the  council  may  consider  that  the  rights  of  the  defendant  under 
the  general  law  are  in  subordination  to  the  police  powers  vested 
in  the  city  authorities,  and  may  adopt  all  reasonable  regulations 
necessary  to  prevent  its  streets  from  being  obstructed  or  incum- 
bered. If  it  acts  contrary  to  law,  no  doubt  an  ample  remedy 
exists. 

Defendant's  so-called  "modified  motion''  must  also  f aiL  The 
court  will  not  assume  to  control  the  action  of  the  board  of  public 
works.  When  a  proper  and  timely  application  has  been  made  to 
the  board,  they  may  be  compelled  to  act.  Until  then  the  court 
has  no  right  to  interfera  The  order  of  the  Circuit  Court  is 
affirmed. 


NoiK. — See  note  2  at  end  of  Part  I. 


State  ex  bei*.  Wisconsin  Telephone  Company  v.  City  of 

Sheboygan  et  al. 

WUoonHn  Supreme  Court,  June  20,  1901. 
Teixphonk  appliances — ^Municipal  oontbol. 

Under  the  statute  allowing  telephone  companies  to  construct  their  lines 
upon  or  along  ^^ighways"  and  the  further  statute  construing  the  term 
*Tiighways/*  poles  and  wires  may  be  erected  by  such  companies  in  the 
streets  of  a  city,  subject  to  reasonable  police  regulations. 

The  right  to  erect  poles  being  granted  by  the  legislature,  the  city  cannot 
refuse  its  consent  thereto  on  the  ground  that  such  right  is  a  municipal 
franchise,  or  that  the  streets  are  already  too  much  encumbered. 
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Regulations  adopted  l^  the  city,  under  its  police  power,  should  be  fair  and 
reasonable;  they  may  include  the  location  of  poles  and  wires  at  certain 
places;  but  they  may  not  fix  telephone  charges,  or  compel  the  company 
to  consent  to  sell  its  privileges  to  the  eity  if  the  city  shall  so  desire,  or 
require  the  company  to  allow  the  city  to  use  its  poles  and  connect  with  its 
exchange  free  of  charge. 

CSases  of  this  series  cited  in  opinion:  Wiaoonsin  Teleph.  Co.  v.  O^hkashf 
Tol.  1,  p.  687;  Duke  v.  Cent,  N.  J.  Teleph.  Co,,  yol.  3,  p.  546;  Oumker- 
land  Teleph.  d  Tel.  Oo.  v.  United  Eleo.  Ry.  Co.,  vol.  4,  p.  296;  Hudton 
River  Teleph.  Co.  v.  W.  T.  d  Ry.  Co.,  yol.  4,  p.  275;  So,  BeU  Teleph. 
d  Tel.  Co.  V.  Richmond,  yol.  6,  p.  1 ;  Roberta  v.  Wieconein  Teleph.  Co.,  yol. 
3,  p.  471;  Marahfield  v.  Wiaconain  Teleph.  Co.,  yol.  7,  p.  103;  Krueger  v. 
Wieoonsin  Teleph.  Co.,  vol.  7,  p.  — ;  Michigan  Teleph.  Oo.  v.  BenUm 
Harbor,  yol.  7,  p.  9;  St.  Louis  v.  Bell  Teleph.  Co.,  yol.  2,  p.  44;  N.  W. 
Teleph.  Each.  Co.  v.  Minneapolis,  yol.  7,  p. b 

Appeal  by  plaintiff  from  a  judgment  of  the  Cireoit  Oourt, 
Sheboygan  county,  overruling  demurrer  to  return  in  mandamus 
proceeding. 

The  relator,  the  Wisoonflin  Telephone  Company,  presented  to 
the  Circuit  Court  of  ^eboygan  oounty  its  petition  for  an  altar- 
native  writ  of  mandamus,  setting  out  the  follov^ing  facts:  The 
relator  is  a  Wisconsin  corporation,  organized  in  1882,  conduct- 
ing a  telephone  business  and  maintaining  telephone  lines  and 
exchai]ges  in  this  State.  The  defendant  city  of  Sheboygan  is  a 
municipal  corporation,  and  the  other  defendants  mayor,  derk, 
and  aldermen  of  said  city.  The  petition  sets  out  the  charter  pro- 
visions regarding  control  and  regulation  of  city  streets,  and 
that  in  1893  the  council  adopted  an  ordinance  providing  that  the 
location  and  erection  of  all  poles,  etc,  should  be  subject  to  the 
approval  of  the  city  authorities,  and  that  the  occupation  of  all 
streets  not  already  occupied  should  be  upon  a  plan  submitted  and 
approved  by  the  common  council.  In  1882  the  relator  estab- 
lished an  exchange  in  the  city  of  Sheboygan,  which  was  a  part  of 
its  State  system,  and  connected  with  other  exchanges  east  of  the 
Mississippi  and  north  of  the  Ohio  rivers.  The  exchange  was 
established  without  any  grant  of  authority  or  permission  from 
the  city,  but  its  poles  were  put  up  and  wires  strung  with  its 
knowledge  and  consent,  and  without  objection,  until  1893,  v^en 
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a  oompetmg  line  was  built  under  an  ordinancei^  a  copy  of  which 
was  attadied.  Since  that  time  the  city  has  insisted  that  relator 
had  no  ri^t  to  plaoe  any  additional  poles  upon  any  of  its  streets 
without  }>emiission,  has  refused  to  consent  to  the  location  of  any 
pole8>  or  to  the  extension  of  its  system,  has  used  force  to  prevent 
the  same^  and  has  seriously  interfered  with  the  making  of  neces- 
saiy  repairs.  Since  1893  relator^s  exchange  has  not  been,  and  is 
not  now,  in  accord  with  the  most,  approved  plan  of  telephone 
construction,  in  particulars  fully  set  out.  There  are  many 
places  in  the  city  which  cannot  be  supplied  with  telephones  as 
the  lines  are  now  located,  and  cannot  be  reached  without  setting 
up  additional  poles.  Selator  has  been  and  is  now  deeirous  of 
perfecting  its  system,  extending  its  lines,  and  maMng  the  same 
according  to  the  most  approved  plan  of  telephone  construction. 
On  September  11,  1899,  the  relator  presented  to  the  mayor 
and  common  council  a  petition  stating  its  desires,  and  a 
willingness  to  conform  to  any  and  all  reasonable  require- 
ments or  changes  thought  necessary  or  desirable  in  its  pro- 
posed plan.  Attached  to  the  petition  was  a  map  of  the  city 
showing  the  location  of  its  poles,  the  changes  proposed,  and  ex- 
tensions contemplated.  The  city  authorities  were  asked  to  ap- 
prove the  plan  and  grant  permission  for  the  proposed  extensions 
and  changesy  and,  if  the  plan  was  not  approved,  to  suggest  such 
changes  therein  as  were  deemed  for  the  best  interests  of  the  city. 
Such  petition  was  referred  to  a  special  committee  of  the  council 
After  a  conference  with  the  representatives  of  the  company,  the 
committee  reported  that  the  latter  refused  to  accept  a  franchise 
on  the  same  conditions  granted  to  the  Northwestem  Telephone 
Company,  which  was  the  competing  company  before  referred  to, 
and  recommending  that  action  on  the  petition  be  temporarily 
postponed.  Such  report  was  adopted,  and  no  further  action  on 
said  petition  has  been  taken.  The  petition  herein  further  sets 
out  that  relator  was  willing  to  accept  a  franchise  which  corn- 
formed  to  the  one  mentioned  except  so  much  of  the  same  as  as- 
sumed to  regulate  ihe  rate  of  telephone  charges,  and  except  as  to 
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the  following  requirementB:    A  provision  that^  should  die  city 
desire  to  purchase  the  exchange  at  a  price  to  be  fixed  hy  apprais- 
ersy  it  would  oomvey  its  exchange  to  the  city ;  the  ude  of  the  top 
30  inches  of  all  poles  for  the  police  and  fire  alarm  or  other 
electric    system,    free    of    charge;     a    oomdition    that^     in 
case    the    company    failed    to    maintain    and    operate    its 
exchange,    its    rights    should    be    forfeited,    and    its    prop- 
erty   and    poles    therein    i:ised    by    the   city    should    beoome 
the  property  of  the  city;  and,  lastly,  in  case  the  city  should 
construct  an  exchange  for  the  use  of  its  officials,  and  not  for  pri- 
vate use,  the  city  should  have  the  right  to  connecst  its  eonshange 
with  that  of  relator's,  and  have  the  same  right  to  use  its  tele- 
phones in  connection  with  relator's  as  are  given  to  its  patrons, 
free  of  chargei    The  refusal  of  the  city  to  approve  the  plan  prs- 
sented  prevents  the  relator  from  maJdng  the  changes  and  az- 
tenfiions  desired,  and,  unless  the  city  be  required  to  take  action 
thereon,  relator  has  no  remedy  in  the  premises.    An  alternative 
writ  of  mandamus  was  issued,  to  which  the  defendants  made  due 
return.  After  many  additions  and  denials,  the  return  sets  out  that 
the  petition,  map  and  plan  of  relator  before  referred  to  was  in- 
tended by  relator  tc  constitute,  and  would  in  law  constitute^  if 
approved  by  the  city,  a  grant  or  franchise  to  use  the  streets  and 
alleys  named  for  its  purposes,  and  that  no  application  for  such 
franchise  had  ever  been  published  in  the  official  paper  of  the 
city,  as  required  by  section  940b,  Eev.  St  1898 ;  that  the  action 
of  the  council  on  said  petition  was  not  based  solely  upon  the  re- 
fusal of  relator  to  accept  a  franchise  fixing  rates,  but  was  based 
upon  the  power,  authority,  and  discretion,  of  the  common  coun- 
cil to  require  and  enact  reasonable  regulations  and  by-laws,  such 
as  were  contained  in  the  franchise  granted  to  the  other  company, 
and  embodying  the  conditions  hereinbefore  mentioned.    The  re- 
turn also  sets  out  that  the  streets  of  the  city  are  now,  and  since 
1896  have  been,  incumbered  and  obstructed  to  a  great  extent  by 
the  poles  of  the  different  telephone,  telegraph,  electric  lights  and 
electric  street  railway  companies,  and  by  poles  belonging  to  the 
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city  used  far  its  fire  alarm  system ;  and  that  a  prudeat  exercue 
of  the  power  vested  by  law  in  the  council  requires  that  a  change 
be  made  in  the  mode  of  running  wires,  and  that  they  be  required 
to  ran  underground  as  soon  as  practicabla  It  also  sets  out  that 
relator  has  not  and  cannot  obtain  the  consent  of  lot  owners  to 
place  pedes  in  the  streets,  and  has  not  the  power  of  eminent  do- 
main, and  that  the  granting  of  the  petition  would  be  vain  and 
nugatoiy.  Further,  that  the  relator^s  exchange  was  erected 
without  right;  is  defective  and  inadequate;  a  source  of  annoy- 
ance and  a  nuisance  to  the  inhabitants;  is  being  maintained  to 
create  a  monopoly ;  and  to  compel  the  other  company  to  either 
raise  its  rates,  go  out  of  business,  or  consolidate  with  relator,  and 
to  that  end  has  refused  to  submit  to  any  regulation  fbdng 
charges  and  has  offered  its  telephones  free  of  charga  The  field 
if  limited  as  to  patronage^  and  a  franchise  to  relator  without  reg- 
olatioii  SB  to  charges  would  result  in  impairing  the  efficiency  of 
service,  or  in  the  insolvency  or  consolidation  of  the  companies. 
It  was  to  prevent  this  disastrous  conditioa  of  affairs^  and  because 
the  oouncil  did  not  wish  to  legalize  the  present  unlawful  struo- 
tores  of  relator  in  the  streets^  that  the  petition  of  relator  was  re- 
fused. The  right  to  deny  the  petition  as  a  matter  of  discretioTi 
was  also  claimed.  By  further  allegations  the  defendants  dis- 
claim the  right  to  control  through  or  long-distance  business  of 
the  company,  but  insist  that  local  business  may  be  continued 
under  reasonable  regulations^  The  return  sets  out  an  ordinance 
adopted  in  1893  regulating  the  erection  of  poles  and  the  strings 
ing  of  wires  for  the  transmission  of  electricity,  being  sections 
183  to  216.  Section  187  provides  that  the  exact  location  of  all 
poles  shall  be  subject  to  the  approval  of  the  proper  city  author!- 
ites,  and  that  the  occupation  of  all  streets  not  already  occupied 
shall  be  upon  a  plan  to  be  approved  by  the  common  counciL  A 
demurrer  to  the  return  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the  issuance  of  the  writ  was 
overruled.  In  a  lengthy  written  opinion,  the  trial  judge  bases 
his  ruling  largely  upon  non-compliance  with  section  940b.  The 
relator  appeals  from  the  order  overruling  the  demurrer. 

VOL.  VII. — 8. 
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Miller,  Noyes  &  Miller,  for  appellant 

T.  M.  Bowler,  City  Attorney,  for  respondents. 

Babosxn^  J.  (after  stating  the  facts)  :  The  relator  is  a  Wis- 
consin corporation  organized  for  the  purpose  of  establishing, 
maintaining,  and  operating  a  system  of  telephones  in  this  State. 
It  has  such  powers,  and  is  subject  to  such  restrictions  and  regu- 
lations, as  are  granted  and  prescribed  by  law.  Its  authority  to 
use  and  occupy  the  streets  and  highways  of  tiie  State  is  granted 
by  section  1778,  Bev.  St  1898,  which  came  into  existence  in 
1848.  So  far  as  is  material  to  this  litigation  such  section,  reads 
as  follows: 

"  Any  corporation  formed  under  this  chapter  to  build  and  operate  tele» 
phones,  or  conduct  the  business  of  telegraphing,  may  conbtruct  and  main- 
tain any  such  lines  with  all  necessary  appurtenances,  from  point  to  point 
upon  or  along  or  across  any  public  road,  highway  or  bridge  or  any  stream 
or  body  of  water,  or  upon  the  land  of  any  owner  consenting  thereto,  and 
from  time  to  time  extend  the  same  at  pleasure ;  .  .  •  but  no  soch 
teiegraph  line  or  any  appurtenance  thereto  shall  at  any  time  obstruct  or 
incommode  the  public  use  of  any  road,  highway,  bridge,  stream  or  body 
of  water." 

The  right  of  a  telephone  company  to  organize,  to  erect  lineB> 
and  to  do  business  under  our  laws,  and  especially  under  section 
1778,  was  first  challenged  in  tihe  case  of  Wisconsin  Teleph.  Co.  v. 
City  of  Oshkosh,  1  Am.  ElocU.  Cas.  687,  62  Wia  32.  That 
right  was  vindicated  in  an  opinion  by  the  present  chief  justice, 
and  which  has  been  cited  with  approval  in  many  jurisdictiona. 
Duke  V.  Telephone  Co.,  3  Am.  ElectL  Cas.  546,  63  N.  J.  Law, 
341 ;  Cumberland  Telephone  £  Telegraph  Co.  v.  United  Electric 
Ry.  Co.  (C.  O.),  4  Am.  Eleca  Cas.  296,  42  Fed.  273,  12  L.  R 
A.  644 ;  Hudson  River  Teleph.  Co.  v.  Watervliet  Turnpike  A 
Ry.  Co.,  4  Am.  Electl.  Cas.  275,  135  N.  Y.  393 ;  Southern  Bell 
Telephone  &  Telegraph  Co.  v.  City  of  Richmond  (C,  0.),  6  AnL 
Electl.  Cas.  1,  78  Fed.  858.  This  court  has  sanctiofned  the  doc- 
trine stated  in  Roberts  v.  Teleph.  Co.,  3  Am.  Electl.  Cas.  471,  77 
Wis.  689 ;  City  of  Marshfield  v.  Wisconsin  Teleph,  Co.,  7  Am. 
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ElectL  Cas.  103, 102  Wia.  604 ;  Kreuger  v.  Same,  7  Am.  ElecU, 
Cas.  — ,  106  Wia.  96.  The  esact  nature  and  soope  of  the  power 
thus  conferred  has  at  no  time  beian  definitely  treated.  In  the 
City  of  Oshkoeh  case  this  court  held  that  a  telephone  company 
might  lawfidly  organize  under  chapter  86,  and  construct  aud 
operate  its  lines  under  section  1778,  and  it  was  there  said  that 
the  company  was  occupying  the  street  ^^not  only  by  express  grant 
of  the  legislature,  but  by  express  permission  of  the  city  authori- 
ties." In  the  Koberts  case  the  contest  was  whether  poles  set  by 
Uie  company  were  unlawful  structures  in  a  highway.  In  dispos- 
ing of  this  question  Cols^  C.  J.,  remarks:  ^^as  it  lawful  to 
place  these  poles  in  the  highway  !  The  statute  authorizes  any 
corporation  formed  to  build  and  operate  telegraph  lines  or  conr 
duct  the  business  of  telegraphing  to  construct  and  maintain  its 
lines,  with  all  necessary  appurtenances,  along  a  public  highway.'' 
Secti<m  1778.  And  in  Wisconsin  Teleph.  Co.  v.  City  of  Oshr 
hosh,  1  Am.  Electl.  Cas.  687,  62  Wis.  32,  it  was  held  that  "the 
statute  included  telef^one  companies,  although  such  companies 
were  not  specifically  mentianed  therein.  The  poles,  then,  were 
not  unlawful  structures  in  the  highway,  but  were  authorized  by 
law  to  be  set  therein."  In  the  City  of  Marshfield  case  we  said  the 
sectdoQ  in  question  authorized  the  use  of  the  highways  of  the 
State  by  poles  and  wires,  provided  they  were  set  so  as  not  to  ob- 
struct or  incommode  the  public  nse  thereof.  In  the  Kreuger 
case  we  held  the  statute  granted  no  power  to  use  the  street  ex- 
cept as  against  the  public  Under  it  the  public  were  foreclosed 
of  the  right  to  object  to  th^  poles  being  in  the  street,  but  the  lot 
owner  might  pursue  his  legal  remedies.  Several  of  these  cases 
related  to  the  right  to  place  poles  in  the  city  streets,  and  it  was 
assumed  that  the  word  'highway"  was  broad  enough  to  and  did 
cover  the  streets  of  a  city.  That  proposition  is  now  disputed  by 
the  defendants.  We  will  not  pursue  their  argument.  Section 
4971  is  to  the  effect  that  in  the  construction  of  statutes  the  word 
'Hii^way"  may  be  construed  to  include  any  road  laid  out  by  the 
eothority  of  any  tcywn,  city,  or  village.    In  view  of  the  course  of 
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decisioiis  and  the  importance  of  the  rights  involved^  we  see  no 
good  reason  for  turning  from  the  position  tacitly  assumed  in  the 
cases  noted.  We  therefore  hold  that  the  word  ^'highway/'  as 
used  in  section  1778,  covers  the  streets  and  ways  of  a  city,  as 
well  as  rural  highways.  We  find  support  in  this  conclusion  in  a 
recent  case  in  the  Federal  court,  construing  a  somewhat  similar 
statute  of  Minnesota.  Abbott  t\  City  of  Duluth  (C.  C),  104 
Fed.  833.  A  still  more  recent  and  extended  discussicm  of  the 
same  statute  by  the  Supreme  Court  of  that  State  may  be  f  oimd  in 
Northwestern  Teleph.  Ezch.  Co.  v.  CUy  of  Minneapolis,  86  N. 
W.  69,  where  the  same  conclusion  is  reached.  The  right  to  con- 
struct and  maintain  poles  in  city  streets  is  as  ample  and  positive 
as  to  build  in  the  country  highways,  except  that  it  may  be  subject 
to  stricter  police  regulation,  as  will  be  more  fully  discussed  in  a 
subsequent  portion  of  this  opinion.  Not  one  of  the  cases  re- 
ferred to  can  be  justified  except  upon  the  theory  that  the  statute 
in  question  grants  to  corporations  of  this  kind  a  frandiise, — a 
special  privilege,  which  could  not  be  legally  exercised  without 
l^islative  authority.  Under  it,  great  corporations  have  been  or- 
ganized, vast  sums  of  money  have  been  expended,  thousands  of 
miles  of  poles  and  wires  have  been  erected,  and  the  systems  are 
being  extended  until  the  remotest  hamlet  in  the  State  may  com- 
municate with  the  business  centers  with  the  utmost  easa  So  far 
as  we  are  aware,  this  is  the  only  statute  from  which  the  authority 
and  power  mentioned  arises.  It  came  from  the  ultimate  source 
of  power,  the  legislature,  and  passed  directly  to  such  organiza- 
tions as  come  within  its  terms.  The  trial  court  reached  a  some- 
what different  conclusion.  His  reasoning  runs  thus :  The  right 
to  use  the  streets  is  a  f ranchisa  No  franchise  can  be  enjoyed  or 
held  which  is  not  derived  from  the  Stata  The  legislature  may 
delegate  to  municipal  corporations  power  to  make  by-laws  and 
ordinances  which  shall  have  the  force  of  legislative  acts.  The 
charter  of  the  city  of  Sheboygan  gives  the  conmion  council 
authority  to  control  its  streets,  to  make  ordinances  for  the  gov- 
ernment and  good  order  of  the  city  and  for  the  benefit  of  trade 
and  commerca 
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In  the  City  of  Marshfield  case  this  court  held  that  section 
1778  did  not  deprive  cities  of  their  power  of  police  control  over 
the  manner  in  which  the  work  of  such  corporatioDB  shall  he  done, 
or  of  the  power  to  regulate  the  location  and  use  of  poles  and  wires 
in  the  streets.    The  city,  therefore^  having  the  power  to  regulate, 
control,  and  to  prevent  the  inoumberiug  of  oertain  of  its  streets 
in  the  exercise  of  a  reasonable  discretion,  when  called  upon  to 
exercise  these  powers^  or  take  action  as  requested  by  relator's 
petition,  was  granting  a  franchise.    Section  940b,  Bev.  St  1898, 
provides  tliat  no  f  randiise  shall  be  granted  by  any  village  board 
or  common  council  until  the  application  therefor,  containing  the 
substance  of  the  privileges  ajsked  for,  shall  be  filed  with  the  vil- 
lage or  city  derk,  and  be  published  in  the  official  paper.    The 
relator  failed  to  comply  with  these  requirements,  and  hence  the 
return  states  a  good  defeusa     In  reaching  this  conclusion  the 
oourt  failed  to  keep  in  mind  the  distinction  between  the  rights 
or  franchises  granted  by  the  State  and  the  power  of  police  con- 
trol possessed  by  the  dty.    As  we  have  already  seen,  the  power 
to  exist  as  a  corporation,  and  to  exercise  the  franchise  of  the 
use  of  highways  and  streets,  as  against  the  public,  was  already 
possessed  by  the  relator.    The  city  had  no  power  to  add  to  or  de- 
tract therefrom  except  in  the  exercise  of  its  police  power.    The 
franchise  existed  by  express   legislative   grant     Its    exercise 
might  be  controlled  only  in  recognition  of  its  existence,  and  in 
conformity  with  a  just  and  reasonable  administration  of  the 
police  power  in  the  interests  of  the  city  and  its  inhabitants.    In 
a  sense,  the  city  was  called  upon  to  grant  a  privilege.    It  had  the 
powear  to  regulate  the  use  of  its  streets.    It  might  deem  it  im- 
proper to  allow  poles  to  be  set  along  some  of  the  streets  included 
in  the  proposed  extensions.    It  might  designate  other  streets,  and 
thus  exercise  a  reasonable  discretion   in   the   interests   of   its 
peopla    But  such  privileges  was  controllable  only  in  harmony 
with  the  rights  both  possessed.    In  no  proper  sense  was  the  privi- 
lege sought  a  franchise,  within  the  meaning  of  section  940b. 
The  consent  of  the  city  was  only  required  or  asked  in  view  of  its 
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right  to  regiilata     Having  that  power,  it  waa  its  plai 
duty,  when  a  plan  had  beeoi  submitted  as  its  ardinance  nc 
to  take  such  action  thereon  as  reaaon  and  a  proper  regard 
It  interests  and  legal  rights  of  all  concerned  would  seem  to  f 

It  was  no  answer  for  the  city  to  say,  as  it  did  in  general  t 
its  return,  that  the  streets  of  the  city  were  already  incu 
by  poles  and  wires,  and  that  a  due  regard  for  the  safety  a 
venience  of  its  people  rendered  it  prudent  that  a  change  I 
^^as  soon  as  possible"  in  the  manner  of  running  wires  u 
electric  purposes  from  poles  to  an  underground  system, 
time  had  arrived,  and  the  exigencies  were  sudi,  that 
J  change  was  necessary,  it  was  its  duty  to  act,  and  to  ado 

plan  as  reason  and  enlightened  judgment  might  suggest 
first  case  in  which  this  court  was  ever  called  upon  to  oonsi 
I  reciprocal  rights  of  the  company  and  the  city,  a  line  was 

i  with  accuracy,  and  has  since  been  followed  in  all  the  case 

J  charter  of  Oshkoeh  contained  a  provision  broader  in  team 

'"•  any  contained  in  defendant's.     It  gave  the  common 

!  authority  "to  regulate,  control  and  prohibit  the  location, 

use  and  management  of  telegraph,  telephone  and  electri 
and  power  wires  and  poles."  In  disposing  of  the  question 
this  court  said :  "But  we  do  not  think  this  was  designed  as 
to  the  municipality  absolute  authority  to  exclude  sue 
panies  altogether  from  carrying  on  or  operating  their  h 
M-ithin  the  corporate  limits  of  the  city,  but  simply  to  r 
the  same,  and  to  prohibit  such  location  in  improper  placi 
erwise  the  municipalities  of  the  State  would  have  the  p< 
nullify  what  the  legislature  had  expressly  authorized.  Ui 
edly,  the  common  council,  under  the  charter,  had  a  right  1 
late,  in  order  to  guard  and  secure  the  public  safety  ai 
venience;  but  their  regulations,  to  be  valid,  should  hai 
reasonable  and  fair,  and  not  have  gone  to  the  extent  of  o 
tion,  nor  of  wholly  excluding  the  plaintiff  from  the  city 
consin  Teleyh.  Co,  v.  City  of  Oshkosh,  1  Am.  Electl.  Oi 
62  Wis.  32-40.    The  police  power  possessed  by  the  city, 


I 

4 
I 

) ' 

4   ' 


WISCONSIN,  1901.  119 

State  V.  City  of  Sheboygan. 

in  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  City  of  MUwaukee,  97  Wis. 
418,  extends  to  the  protection  of  the  lives^  health,  aad  property 
of  citizeDB,  and  to  tlie  promotion  of  good  order  and  good  morals. 
It  is  not  easy  of  exact  definition,  or  possible  to  fix  upon  it  exact 
limitationa  or  restriction&  '^It  is  easier  to  peroeive  and  realize 
the  existence  of  this  power  than  to  make  its  boundaxies^  or  to 
prescribe  limits  to  its  exercise."  Com.  v.  Alger,  7  Gush.  63.  It 
arises  under  what  has  been  termed  ^'the  law  of  overruling  neces- 
sity." But  it  has  its  limitations.  Certainly,  its  exercise  must 
be  reasonable,  and  calculated  to  promote  the  ends  suggested. 
Hayes  v.  City  of  Appleton,  24  Wis.  544 ;  Barling  v.  West,  29 
Wis.  307.  Neither  the  city  nor  the  State  can  destroy,  or  essen- 
tially modify,  corporate  franchises,  except  as  the  power  is  re- 
served in  the  original  grant  or  by  the  constitution.  They  may 
regulate  the  mode  of  doing  business  with  reference  to  the  com- 
fort^ welfare,  and  safety  of  society,  but  cannot,  under  the  pre- 
tense of  regulating,  take  away  any  of  the  essential  rights  and 
privileges  which  the  charter  confers.  In  the  exercise  of  its  po- 
lice power  to  control  and  regulate  its  streets,  tihe  city  passed  an 
ordinance  providing  that  the  location  of  poles  should  be  subject 
to  the  approval  of  the  proper  autborities,  and  that  the  further 
occupation  of  its  streets  should  be  upon  a  plan  to  be  approved  bv 
the  council.  This  was  reasonable,  and  the  relator  cannot  and 
floes  not  object  to  it.  In  the  petition  presented  to  the  council  it 
signified  its  readiness  to  conform  to  all  reasonable  requirements, 
and,  if  the  plan  presented  did  not  meet  with  approval,  it  was 
ready  to  change  the  same  to  meet  the  wishes  of  the  authorities. 
But  the  city  seeks  to  go  much  further.  It,  in  effect^  says  to  re- 
lator that:  "Before  you  can  make  any  changes,  or  extend  your 
system,  you  must  consent  to  an  ordinance  fixng  rates  of  charges 
to  patrons.  You  must  consent  to  sell  your  privileges  at  an  ap- 
praised value  in  case  the  city  shall  desire  to  purchasa  You 
must  consent  to  the  free  lise  by  the  city  of  the  top  thirty  inches 
of  all  poles  for  its  police  and  fire  alarm  system.  In  case  you 
shall  fail  to  operate  and  maintain  your  exchange,  any  poles  or 
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ptDpert^  in  aoj  way  used  by  the  city  shall  become  its  pi 
And,  finally,  if  the  city  Bhall  oaoBtruct  and  operate  an  a 
ioT  the  use  of  its  officen-s  and  departments,  it  shall  have  tl 
to  connoct  with  your  exchange,  and  have  the  rights,  pri 
and  service  given  other  subscribers,  free  of  all  rectal  cl 
These,  in  brief,  are  the  condiUiHis  insisted  upon  by  the  c 
shall  be  accepted  by  the  relator,  and  are  set  up  in  tlie  re 
an  excuse  for  not  obeying  the  writ  The  relator  inBiata  I 
city  "has  no  power  to  impose  any  such  cniditionB.  None  i 
can  be  justified  unlees  they  can  be  said  to  fairly  come  wil 
purvierw  of  police  regulations.  The  argument  in  behalj 
city  is  based  entirely  upon  the  power  of  the  city  to  regnl 
remove  encroachments  on  its  streets  and  to  regulate  tn 
C(xnmerc&  The  fixing  of  maximum  chargee  for  use  of  te 
service  in  the  city  is  said  to  be  a  lawful  police  regulation 
Tent  extortion.  That  is  baeed  upon  the  assumption  t 
power  of  police  control  poeaeesed  by  the  city  ia  unlimited 
is  not  the  fact  Such  power  is  inherent  in  the  Stat«^  and  i 
eaeary  attribute  of  aovereignty.  It  does  not  pass  to  th< 
divisions  of  government  except  by  express  grant,  or  bj 
saiy  implication  from  other  powers  granted.  Jilvery 
holds  his  properly  subject  to  the  proper  exercise  of  thii 
Gather  by  the  State  le^slature  directly,  or  by  public  or  mi 
ocn-porations  to  which  the  le^lature  may  delegate  it 
Mun.  Corp.  sec.  141.  Speaking  on  the  general  proposit 
same  learned  author  states  the  rule  thus :  "It  is  a  general 
disputed  proposition  of  law  that  a  municipal  corporati 
Beeses  and  can  exercise  the  following  powers,  and  no 
First,  those  granted  in  express  words;  second,  those  m 
or  fairly  impliod  in  or  incident  to  the  powers  expressly  g 
third,  tlioso  essential  to  the  declared  objects  and  purpose 
corporation,  not  simply  connected,  but  indispensabla  A 
reasonable  doubt  concerning  the  existence  of  power  is  i 
by  the  courts  against  the  corporation,  and  the  power  is  d 
Section  89.     That  rule  has  been  substantially  adopted  . 
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i->-roved  in  this  Stata  Hayes  v.  City  of  Appleton,  24  Wis.  542 ; 
CJWman  v.  City  of  Milwaukee,  61  Wis.  588;  Bell  v.  City  of 
^^laiteviUe,  71  Wis.  139 ;  KUvington  v.  City  of  Superior,  83 
"Wis.  222,  18  L.  R  A.  46 ;  Becker  v.  City  of  La  Crosse,  99  Wis. 
-414.  Whatever  power  a  municipality  possesses  over  the  wires 
and  poles  of  a  telephone  company  in  its  streets  must  be  granted 
it  by  the  l^slature.  Section  698.  The  charter  of  the  city  of 
Sheboygan  empowered  it  to  enact  proper  ordinances  and  regula- 
tions for  the  government  and  good  order  of  the  city,  for  the  ben- 
efit of  trade  and  commerce,  for  the  suppression  of  vice  and  the 
prevention  of  crime,  to  prevent  the  incumbering  of  streets,  to 
provide  for  the  removal  of  obstructions  therein,  to  regulate  the 
manner  of  using  streets,  and  to  protect  them  from  injury.  As 
we  have  already  seen,  this  grant  of  power  does  not  authorize 
the  city  to  wholly  prevent  the  relator  from,  doing  business  within 
its  limits.  No  express  authority  is  given  the  city  to  regulate 
charges  for  telephone  service,  nor  is  there  any  espress  grant  of 
power  from  which  such  authority  can  necessarily  be  implied. 
Construing  the  charter  and  the  statute  in  the  light  of  the  rules 
of  law  stated,  the  city  has  authority  to  exercise  its  police  power 
to  protect  the  public  from  unnecessary  obstructions,  inconven- 
ience, and  danger,  and  to  determine  in  what  manner  the  relator 
may  erect  its  poles  so  as  to  accomplish  this  result  Michigan 
Teleph.  Co.  v.  City  of  Benton  Harbor  (Mick),  7  Am.  Elect! . 
Casw  9,  80  N.  W.  387.  It  has  no  authority  to  impose  other  con- 
ditions. That  power  rests  in  the  legislature.  The  power  to  reg- 
ulate charges  was  not  included  in  or  incidental  to  the  power  to 
regulate  the  manner  of  using  streets.  There  is  not  the  remotest 
relation  between  them.  The  attempt  of  the  city  to  justify  its 
position  on  that  groimd  must  fail.  City  of  St,  Louis  v.  Bell 
Teleph.  Co.,  2  Am.  ElectL  Oas.  44,  96  Ma  623.  The  case  of 
City  of  Allegheny  v.  Millville,  E.  &  S.  St.  By.  Co.,  169  Pa,  411, 
cited  by  defendants,  has  no  application  herei  It  was  based  upon 
the  ground  that  under  the  constitution  of  Pennsylvania  no 
street  railway  shall  be  constructed  within  the  limits  of  a  city 
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without  the  oonsent  of  the  local  authoritieB.    For  that  reasan  tlie 
imposition  of  a  oonditioii  regulatiDg  rates  of  fare  was  justified. 
ISTeither  does  the  power  come  to  the  city   under   the   general 
authority  to  pass  ordinances  for  the  govemmentt  and  good  order 
of  the  city  and  for  the  benefit  of  trade  and  commerca     To  say 
that  under  this  general  power  the  city  may  fix  rates  for  tele- 
phone service  would  be  going  entirely  too  far.    The  charter  oth- 
erwise points  out  the  cases  in  which  the  city  may  exact  licenses 
and  fix  rates,  and  any  attempt  to  extend  the  power  would  be 
running  directly  in  the  face  of  the  rule  laid  down  by  tliis  court 
in  the  City  of  Oshkosh  case.    What  has  been  said  applies  with 
almost  equal  foroe  to  the  other  conditions  insisted  on  by  the 
city.      We  do  not  see  how,  under  the  power  it  now  possesses,  the 
dty  can  rightfully  withhold  action,  or  base  affirmative  action  on 
the  condition  of  financial  benefits  to  itself.     Such  contention 
must  rest  largely  upon  the  supposed  exercise  of  power  to  grant 
or  refuse  the  right  to  use  the  streets.     This,  of  course,  the  city 
has  no  right  to  do  except  when  the  situation  is  brought  within  the 
rule  stated  in  the  City  of  Marshfield  case.    We  need  not  repeat 
what  was  there  said  relative  to  the  right  of  the  city  to  prohibit 
the  erection  of  poles  on  certain  of  its  streets.    Such  right  must 
be  exercised  in  the  light  of  reason ;  not  with  a  view  of  prohibit- 
ing the  company  doing  business  in  any  given  locality,  but  reason- 
ably to  protect  the  public  against  unnecessary  obstructions,  in- 
convenience, and  dangers,  for  the  general  welfare  and  common 
protection  of  alL    The  right  to  purchase  relator^s  exchange,  if 
granted,  would  be  a  contract  right  of  great  valua    So,  also,  as  to 
the  right  to  use  the  tops  of  the  poles  for  the  fire  alarm  system, 
and  the  agreement  as  to  the  forfeiture  of  property  to  the  city  in 
case  of  nonusa    Such  rights  have  no  relation  to  the  legitimate 
exercise  of  the  power  of  police  regulation.    To  permit  the  city 
to  base  its  action  upon  considerations  of  financial  benefit  to  itself 
would  be  allowiDg  it  to  put  its  powers  up  for  sale  to  the  highest 
bidder.    Nothing  could  be  more  vicious.    Very  soon  the  interest 
of  the  public  would  be  at  the  mercy  of  local  boards.    The  com- 
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X>Any  willing  to  yield  the  greater  number  of  privileges  or  pay 
^tlie  most  money  would  get  the  greatest  favors.  The  embarrass- 
ifnents  growing  out  of  a  reoognition  of  the  existemce  of  this  right 
are  so  manifest  and  so  manifold  that  we  need  spend  no  time 
in  discussing  them.  We  say  without  hesitation  that  the  city  has 
DO  right  to  barter  with  the  police  powers,  or  exact  for  itself 
financial  benefits  as  a  condition  for  its  exercise.  Such  power 
must  be  exercised  for  the  publio  good  and  public  welfare,  and 
not  for  public  gain. 

The  further  contention  that  the  city  may  refuse  action  on  the 
ground  that  ruinous  competition  in  telephone  rates  would  result, 
cannot  be  sustained.  The  city  has  no  express  or  implied  power 
to  legislate  on  this  subject  Its  power  to  regulate  trade  and 
coDuneroe  does  not  extend  to  controlling  competition.  Such 
power  as  it  possesses  must  be  exercised  within  the  lines  already 
su^ested,  and  cannot  be  extended  to  cover  municipal  fears  or  to 
control  mere  mattersof  localcompetition.  Thecourse  followed  by 
relator  is  substantially  that  mapped  out  by  this  court  in  the  City 
of  Marshfield  casa  It  presented  its  petition  with  a  plan  of  its 
proposed  improvements  and  extensions.  It  signified  its  willing- 
ness to  submit  to  such  changes  as  were  deemed  for  the  best  in- 
terest of  ti:iB  city.  It  then  became  the  duty  of  the  city  to  take 
affirmative  action.  What  that  action  should  be  the  court  has  no 
power  to  dedara  It  can  only  say,  ^^Aet,  and  let  such  action  be 
in  harmony  with  the  powers  granted  in  the  charter  as  herein 
construed."  Considering  the  return  as  a  whole,  we  do  not  think 
it  presents  any  question  of  fact  for  trial,  or  any  legal  justification 
for  failing  to  obey  the  conunands  of  the  writ.  The  order  ap- 
pealed from  is  reversed,  and  the  cause  is  remanded,  with  direc- 
tions to  sustain  the  demurrer  to  the  rebum,  and  for  further 
proceedings  according  to  law. 


NoiB. — See  note  2  at  end  of  Part  L 
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The  State  v.  William  Towebs,  Street  Comm issioneb. 

Oonnectiout  Bupr^me  Court  of  Error,  March  30«  1899. 

(71  Conn.  667.) 

TeLEPNONS   8T7BWAT8 — ^MUNICIPAL  CONTROL. 

The  statute  incorporating  a  telephone  company  empowered  it  to  lay  iti 
wires  underground,  provided  it  interfered  with  no  street  use  and  that  in 
excavating  it  should  conform  to  the  regulations  of  the  common  oounctl. 
The  city  charter  gave  the  conmion  council  exclusive  control  of  excava- 
tions in  streets.  Application  for  mandamus  to  compel  the  eity  to  give 
the  company  permission  to  excavate  streets  for  conduits: 

Held,  properly  denied,  the  return  showing  that  the  city  had  under  conaidera- 
tion  the  matter  of  putting  underground  all  the  wires  possible,  and  wan 
investigating,  and  devising  meana  to  accomplish  it  with  the  least  interfer- 
ence with  street  uses. 

Application  by  the  State's  attorney  for  Hartford  ooonty  for 
a  writ  of  mandamus  requiring  the  street  commissioner  of  llie 
city  of  New  Britain  to  give  his  written  oonsent  to  the  excava 
tion  of  a  certain  street  for  the  purpose  of  laying  telephone 
duotB  and  wires,  brought  to  the  Superior  Court  of  Hartford 
county,  and  tried  by  the  court,  Thayeb,  J.,  upon  demurrer 
to  the  respondent's  return,  the  court  overruled  the  demurrer 
and,  upon  refusal  of  the  relator  to  plead  further,  rendered 
judgment  denying  the  application  and  the  relator  appealed  for 
alleged  error  of  the  court    No  error. 

The  application  referred  to  the  charter  of  the  Southern  New 
England  Telephone  Company,  as  found  in  volume  IX,  p.  606, 
Special  Laws,  and  to  an  amendment  of  its  charter,  as  set  forth 
in  volume  10,  p.  837,  Special  Laws ;  and  alleged  that  the  said 
company  had  done,  and  was  ready  to  do,  all  those  things  which, 
under  its  said  charter  and  the  amendments,  entitled  it  to  have, 
and  made  it  the  duty  of  the  defendant  to  issue  to  it,  his  written 
consent  to  lay  its  "wires,  and  conduits  for  its  wires,  in^  through 
and  under  any  public  street"  in  the  city  of  New  Britain,  and 
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tbiat  the  said  company  had  made  request  to  the  defendant  to  give 
his  written  consent  therefor,  which  he  refused.  The  State's  at- 
torney moved  the  court  to  issue  a  writ  of  mandamus  requiring 
the  defendant  to  give  his  written  consent  as  aforesaid.  The 
court  issued  an  alternative  writ,  which  was  duly  served;  and, 
on  the  day  named,  the  parties  appeared  in  court,  and  the  de- 
fendant made  return  as  follows:  "Said  William  Towers,  street 
commissioner  of  the  city  of  New  Britain^  in  obedience  to  a  rule 
of  this  court  ordering  him  to  give  his  written  consent,  as  such 
street  commissioner,  to  the  Southern  New  England  Telephone 
Company,  for  the  opening  and  excavating  by  said  company  in 
Church  street^  in  said  city  of  New  Britain,  on  the  north  side 
thereof,  between  Elm  and  Main  streets,  in  order  that  said  the 
Southern  New  England  Telephone  Company  may  put  into 
such  openings  and  excavations  a  conduit,  undergroimd, 
for  the  purpose  of  laying  and  holding  therein  ducts 
and  telephcme  wires^  and  may  also  build  and  maintain 
manholes  to  said  conduits^  and  may  also  put  in  said 
openings  and  excavatiosiB  lateral  ducts,  or  small  con- 
duits, running  from  the  main  conduits  to  the  curb,  or  signify 
cause  to  the  contrary  thereof  to  this  coort  on  the  first  Tuesday 
of  December,  A.  D.  1898,  now  appears  in  court,  and,  for  cause 
why  his  written  consent  should  not  be  given  as  above  stated, 
shows  as  follows,  to  wit:  (1)  The  city  of  New  Britain  was  in- 
corporated by  an  act  of  the  genial  assembly  of  this  State  ap- 
proved July  15,  1870,  which  act  was  duly  accepted  by  a  major- 
ity of  the  freemen  of  the  borough  of  New  Britain  at  a  meeting 
held  on  the  13th  of  January,  1871,  which  acceptance  was  rati- 
fied by  an  act  of  said  general  assembly  approved  June  16,  1871. 
(2)  Said  city  was  reincorporated  by  an  act  of  the  general  as- 
sembly, approved  April  14,  1885,  which  act  wviS  in  full  force 
from  the  date  of  said  approval  until  June  6,  1895.  (3)  Said 
city  was  reincorporated  by  an  act  of  the  general  assembly,  ap- 
proved June  6,  1895 ;  and  by  the  provisions  of  said  act,  as  well 
as  by  the  provisions  of  the  act  approved  April  14,  1885,  the 
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common  council  of  said  city  had,  and  there  is  still  vested  in  it, 
the  sole  and  exclusive  authority  and  control  over  all  streets  and 
highways,  and  over  all  parts  of  streets  and  highways,  within  the 
limits  of  said  city.  (4)  And  by  the  provisions  of  such  act,  as 
well  as  by  the  provision  of  the  act  approved  April  14,  1885,  the 
common  council  of  said  city  was  authorized  to  pass  orders  and 
ordinances  concerning  the  excavation  or  opening  of  streets, 
highways,  or  public  grounds  in  said  city  for  public  or  private 
purposes,  and  the  location  of  any  work  therein,  whether  tempor- 
ary or  permanent,  upon  or  under  the  surface  thereof.  (5) 
Chapter  21,  sec  8,  of  the  ordinances  of  said  city,  passed  by  the 
common  council  of  said  city  pursuant  to  the  power  given  it  by 
the  provisions  of  said  act  of  1895,  provides  "that  every  person 
who  shall  without  the  consent  of  the  street  commissioner  or  of 
the  common  council,  dig  up  or  excavate  any  portion  of  the 
streets,  highways,  sidewalks,  or  gutters  of  said  city,  or  shall 
place  therein  any  earth,  stones,  rubbish,  or  other  obstruction  to 
the  public  use  or  travel,  or  shall  assist  or  abet  in  any  of  said 
acts,  shall  be  guilty  of  a  misdemeanor,  and  shall  for  such  offense 
pay  a  penalty  of  ten  dollars  ($10.00)  ;  and  said  ordinance  was 
in  force  on  and  prior  to  the  8th  day  of  May,  1898,  and  has  ever 
since  been,  and  now  is,  in  full  force  and  effect;  and  this  defend- 
ant denies  that  section  9,  c.  21,  of  the  ordinancee  of  said  city 
referred  to  in  the  alternative  writ,  is  the  only  ordinance  of  said 
city  concerning  the  opening  of  streets  for  the  purpoae  of  laying 
pipes,  wires,  or  sewers  therein,  but  the  only  ordinances  confer- 
ring any  power  upon  the  street  commissioner  to  give  his  consent 
to  opening  or  excavating  streets  for  said  purposes  are  in  chapter 
21,  sees.  8,  9.  (6)  The  street  commissioner  of  said  city  is  ap- 
pointed by  the  common  council  thereof,  and  is  subject  to  the 
orders  and  directions  of  said  oonmion  counciL  (7)  The  said 
Southern  New  England  Telephone  Company  has  never  obtained 
the  consent  of  the  city  of  New  Britain,  or  of  the  common  council 
thereof,  to  lay  and  maintain  underground  wires,  conduits,  and 
ducts,  or  any  underground  work  whatever,  in  Church  street^  in 
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said  city,  between  Elm  and  Main  streeits,  aad  for  that  purpose 
to  make  excavations  and  openings  in  said  street,  or  any  portion 
thereof;  but,  on  the  contrary,  on  the  8th  day  of  May,  1898,  said 
telephone  company  applied  to  the  common  council  of  said  city 
for  permission  to  open  the  surface  of  Church  street  from  its 
intersection  with  Elm  street  to  its  intersection  with  Main  street^ 
for  the  purpose  of  laying  ducts,  building  manholes,  handholes, 
and  curb  lateral  ducts  to  contain  the  wires  of  said  company,  and 
permission  was  refused  by  said  council ;  and  no  further  appli- 
cation has  been  made  to  said  council  for  like  permission  since 
the  refusal  of  the  application  of  May  8th,  1898.     (8)  The  por- 
tion of  Church  street  referred  to  in  said  application  of  May  8th 
to  the  common  council  of  said  city  was  the  same  portion  referred 
to  in  the  application  made  to  this  defendant  on  the  4th  of  No- 
veniber,  1898;  and  the  permission  sought  of,  and  refused  by, 
said  common  council,  were  for  the  same  work  for  which  per- 
mission was  asked  of  this  defendant  in  the  application  of  No- 
vember 4th.     (9)  The  city  of  New  Britain  has  a  population  of 
twenty-five  thousand  and  upward;  and  there  are  in  and  along 
the  streets  of  said  cily,  including  CSiurch  street,  between  Main 
and  Elm  streets,  other  than  the  wires  of  said  telephone  com- 
pany, oveihead  wires  for  telephonic,  telegraphic,  fire  alarm, 
and  electric  lighting  purposes    Church  street  is  one  of  the  main 
thoroughfares  of  said  city,  especially  between  Main  and  Elm 
streets;  and  that  portion  of  said  street  has,  at  much  expense, 
been  macadamized  by  said  city,  and  is  extensively  used  for  pub- 
lic travel.     (10)   Said  city  desires,  so  far  as  practicable,  to  get 
underground  all  the  overhead  wires  now  in  use  in  said  city ;  but 
it  desires  to  attain  that  end  by  a  plan  whereby  there  shall  be  as 
few  conduits  and  ducts  as  possible,  and  whereby  public  travel 
upon  the  streets  and  highways,  and  the  sewers  and  gas  anil 
water  pipes  under  the  surface  of  said  streets,  shall  be  the  least 
interfered  with ;  and  the  common  council  of  said  city  does  not 
deem  it  for  the  best  interests  of  said  city  or  of  the  public  that 
Hie  Southern  New  England  Telephone  Company  shall  lay  its 
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oonduitB  and  ducts  for  its  exclusive  use,  and  under  its  exclusive 
control,  without  any  regard  to  a  uniform  system  that  may  be 
adopted  for  all  the  wires  in  said  city,  or  the  greater  part  thereof. 
On  or  about  the  16th  of  February,  1898,  the  common  council  of 
said  city  appointed  from  it3  own  body  a  committee  to  investi- 
gate the  subject  of  the  provision  by  the  city  of  a  conduit  or  sub- 
way in  the  central  portion  of  the  city,  into  which  should  be 
placed  the  wires  of  the  various  telegraj^,  telephone,  and  eleotric 
lighting  companies,  as  well  as  the  city  fire  alarm;  and  on  the 
16th  of  March,  1898,  said  Southern  New  England  Telephone 
Company  made  application  to  said  council  for  permission  to 
open  certain  streets  in  the  central  part  of  said  city,  including 
Church  street,  between  Main  and  Elm  streets,  for  the  purpose 
of  laying  conduits  and  ducts  for  its  wires,  and  said  application 
was  heard  by  the  conunittea  Said  common  council,  through  its 
said  committee,  signified  to  said  telephone  company  its  willing- 
ness to  consider  and  adopt,  under  reasonable  regulations,  plans 
relating  to  said  underground  wires,  and  the  laying  of  oonduits 
and  ducts  for  the  use  of  the  wires  of  said  company,  and  for 
overhead  wires,  in  said  city,  but  said  tele^^one  company  in- 
sisted that,  under  the  said  amendment  to  its  charter,  iii  has  the 
absolute  right  to  lay  conduits  and  ducts  for  its  exolusive  use, 
and  under  its  exclusive  control,  and  refused  to  submit  to  any 
regulations  that  might  be  made  by  said  council  whereby  other 
overhead  wires  should  be  taken  into  the  conduits  and  ducts  of 
said  company,  or  whereby  the  wires  of  said  company  should  be 
taien  into  the  oonduits  built  by  said  city.  Wherefore  said  ooun- 
cil,  acting,  as  it  claims,  in  the  interest  of,  and  under  the  power 
given  it  over  the  streets  and  highways  of,  said  city,  on  the  4th 
of  May,  1898,  refused  the  application  of  said  telephone  com- 
pany, and  refused,  also,  a  subsequent  application  of  said  com- 
pany made  on  or  about  May  8th,  1898,  to  open  Church  street^ 
between  Main  and  Elm  streets,  for  the  purpose  of  building  oon- 
duits and  ducts  for  its  wires.  Said  telephone  company  insisted 
that  its  application  made  to  this  defendant  on  the  4th  of  'Navmnr 
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',  1898,  should  be  granted  without  any  regulations  restrioting 
the  exclusive  use  and  control  by  it  of  its  conduits  and  ducts. 
(11)  Said  ccxnmon  council,  since  the  said  applicatioin  of  said 
telephone  oompany,  has  had,  and  still  has,  under  consideration 
the  matter  of  underground  wires  in  said  city,  and  is  by  a  proper 
ccxnniittee  inyeetigating  the  plans  and  methods  in  use  in  other 
cities,  and  intends,  within  a  reasonable  time,  which  has  not  yet 
s^xpired,  to  make,  by  a  proper  ordinance,  reasonable  regulations 
for  putting  underground  as  many  as  possible  of  the  overhead 
wires  now  in  use  in  said  city,  in  such  a  manner  as  to  interfere 
as  little  as  possible  witli  the  use  of  the  streets  for  public  travel 
and  other  purposes.  (12)  Wherefore,  for  each  and  all  the 
causes  and  reasons  herein  set  forth,  the  defendant  insists  that  a 
writ  of  peremptory  mandamus  should  not  issue  as  prayed  for  in 
said  application,  and  prays  the  judgment  of  the  court  that  he 
may  be  hence  dismissed.''  To  this  return,  a  demurrer  was  filed, 
assigning  various  reasons  therefor.  Upon  hearing,  the  court 
overruled  the  demurrer,  found  the  issue  for  the  defendant  and 
that  the  return  was  sufficient,  and,  there  being  no  further  plead- 
ings, adjudged  that  a  peremptory  writ  be  denied.  The  State's 
attorney  appealed  to  this  court.  The  only  error  assigned  is  that 
the  court  erred  in  overruling  the  said  demurrer.    No  error. 

John  W.  AUing  and  James  T.  Moran,  for  appellant 

Frank  L.  Hungerford,  for  appellee. 

• 

Andrews,  C.  J.  (after  stating  the  facts  as  above) :  The  ap- 
plication in  this  case  is  brought  in  the  name  of  the  State's  attor- 
ney alona  It  would  have  been  in  better  form  had  the  telephone 
company  been  named  as  the  relator.  The  injury  complained  of 
was  one  which  affected  that  company  only.  It  did  not  affect  any 
persons  in  common,  nor  the  public  generally  In  such  cases  the 
party  injured  is  properly  named  as  die  relator.  The  writ  of 
mandamus  is,  in  this  Stale,  so  much  of  a  prerogative  writ  that 
it  ou^t  regularly  to  issue  only  in  the  name  of  the  State  {Lyon 
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V.  Rice,  41  Conn.  245;  Peck  v  Booth,  42  Conn.  271),  or  by 
special  authority  of  the  State,  as  in  Woodruff  v.  Railroad  Co., 
59  Conn.  63.  But  it  is  issued  in  cases  where  there  is  a  private 
right  to  have  a  public  duty  performed,  and  where  there  is  no 
other  adequate  remedy.  Bassett  v.  Aiwater,  65  Conn.  855,  361; 
Brainard  v.  StavJby  61  Conn.  570.  In  these  caaee  the  party  ag^ 
grieved  should  be  the  relator.  High  on  Ex.  Bem.  sec.  430.  The 
point  is  not  of  any  conBequenee  in  this  casa  The  telephone 
company,  although  not  named  as  such  in  the  application,  has 
been  treated  and  spoken  of  as  the  relator  during  the  whole  pro- 
ceeding.   And  we  have  followed  the  same  terms. 

It  is  undoubtedly  the  true  rule  that,  wherever  the  perform- 
ance of  some  municipal  duty  is  sought  to  be  compelled  by  a  writ 
of  mandamus,  the  writ  should  be  directed  to  that  officer  or  board 
«f  municipal  govemmmt  which  is  specially  charged  witt  the 
performance  of  the  thing  ordered  to  be  dona  Farrell  v.  King, 
41  Conn.  448;  State's  Attorney  v.  Selectmen  of  Branford,  69 
Conn.  402 ;  State  v.  County  Corars,  68  Conn.  16 ;  Williams  v. 
City  of  New  Haven,  68  Conn.  263 ;  State  v.  Willia/ms^  68  Conn. 
131.  If  the  municipal  corporation  has  no  such  officer  or  board, 
then  the  writ  may  be  directed  to  the  municipality,  by  its  corpor- 
ate name.  Williams  v.  City  of  New  Haven,  68  Conn.  263 ;  Dill. 
Mim.  Corp.  sec.  861,  and  note. 

But  mandamus  confers  no  new  authority,  and  it  must  appear 
from  the  record  that  the  party  to  be  coerced  has  power  to  per- 
form the  act  commanded  {Brownsville  v.  Loague,  129  U.  S. 
493,  501 ;  and  without  such  power  the  writ  ought  not  to  issua 
In  looking  through  the  present  record,  we  do  not  find  that  Mr. 
Towers,  as  the  street  commisisoner,  was  charged  with  any  duty. 
or  had  any  authority,  to  give  to  the  relator  any  written  consent 
to  do  in  Church  street,  in  said  city,  those  things  which  the  re- 
lator claims  the  right  to  do  thera  The  alternative  writ  does  not 
show  such  power,  while  the  return  expressly  denies  that  Mr. 
Towers  had  any  such  authority,  or  any  authority  at  all  in  the 
premises,  independently  of  the  common  council,  whose  ser\^ant 
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he  is^  and  alleges  that  the  oonunon  council  Lad  refused  permis- 
nan  to  the  relator  to  put  its  wires  into  said  street.  The  conduct 
of  the  relator  itself  in  this  behalf  would  indicate  that  its  legal 
advisers  did  not  quite  believe  that  the  present  defendant  had  the 
power  to  give  it  the  permission  it  asked.  It  made  application  in 
the  first  place  to  the  ooomion  council  for  permission  to  lay  its 
pipes  in  Church  street^  and  was  refused.  It  then  applied  to  the 
present  defendant  The  defendant  is  the  servant  of  the  council, 
and  has  no  authority  except  such  as  that  board  gives  him.  The 
council  had  not  given  him  authority  to  consent  to  the  relator's 
daim. 

The  amendment  to  the  diarter  of  Hie  relator,  under  which  it 
makes  its  daim,  is  this: 

'*8ectioii  1.  The  Southern  New  England  Telephone  Company,  a  corpora- 
tion organized  under  an  act  of  the  general  assembly  of  CJonnecticut  (ap- 
proved April  19,  1882),  is  hereby  authorized  to  lay  and  maintain  its  wires, 
and  conduits  for  its  wires,  in,  tlurough,  and  under  any  public  street  or  high- 
way in  any  city,  borough,  or  town  in  which  said  company  now  maintains, 
or  may  hereafter  maintain,  its  telephones  and  wires,  and  it  may  construct 
and  maintain  manholes  and  ventilating  shafts  in  connection  with  such 
conduits,  provided  such  wires,  conduits,  manholes,  and  shafts  are  so  con- 
structed that  when  completed  they  will  not  interfere  with  the  ordinary 
use  of  such  streets  and  highways  by  the  public,  and  provided  that  in  the 
construction  of  such  conduits  and  the  laying  of  such  wires  no  gas  or  water 
pipes  and  no  sewer  shall  be  removed  or  changed  in  such  manner  as  to  inter- 
fere with  the  uses  for  which  such  pipes  and  sewers  have  been  laid. 

''Sec.  2.  Whenever  said  company  shall  enter  upon  or  open  any  street  or 
highway  under  the  provisions  of  the  foregoing  section,  it  shall  conform  to 
such  regulations  of  the  common  council  of  any  city,  the  warden  and  bur- 
gesses of  any  borough,  or  the  selectmen  or  other  authorities  of  any  town, 
as  they  may  prescribe  concerning  the  opening  of  streets  for  the  purpose  of 
laying  pipes,  wires,  or  sewers  therein;  and  when  the  work  of  laying  such 
wires  and  conduits  has  been  completed  in  any  town,  borough  or  city,  it 
shall  be  the  duty  of  said  company  to  restore  the  streets  or  highways  in 
which  such  wires  or  conduits  have  been  laid  to  as  good  a  condition  as  they 
were  when  said  streets  were  so  opened,  for  said  purposes,  by  said  company, 
to  the  satisfaction  of  the  authorities  thereof."    Laws  1889,  p.  837. 

The  relator  insisted  that,  under  the  aforesaid  amendment  to 
its  charter,  it  had  the  absolute  right  to  lay  conduits  and  ducts, 
for  its  exclusive  use,  and  under  its  exclusive  control,  in  the 
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streets  of  New  Britain,  and  especiallj  in.  Church  street^  and  re- 
fused to  submit  to  any  regulations  that  might  be  made  by  the 
common  council  of  said  city  whereby  other  overhead  wires 
should  be  taken  into  the  conduits  and  ducts  of  said  company, 
or  whereby  the  wires  of  the  said  company  should  be  taken  into 
the  conduits  built  by  the  city.  The  relator  said  that^  by  the 
proper  construction  of  its  amended  charter,  it  had  the  right  to 
so  insist,  and  that  it  was  the  duty  of  the  authorities  of  the  said 
city  to  give  it  permission  so  to  do,  without  any  regulation  re- 
stricting its  exclusive  use  and  control  of  its  conduits,  wires,  and 
ducts.  We  are  not  able  to  agree  with  the  relator  in  this  con- 
struction. While  the  relator  is  a  public  corporation,  in  the 
sense  that  it  must  give  all  persons  the  same  measure  of  service 
for  the  same  measure  of  money,  yet^  in  the  sense  that  it  per- 
forms any  public  duty  or  any  public  service,  it  is  not  a  public 
corporation.  It  renders  no  service  for  which  it  does  not  require 
full  pay.  It  is  not  seeking  to  put  its  wires  underground  in 
Church  street,  in  the  city  of  New  Britain,  or  in  any  other  street, 
from  any  public  motiva  It  is  seeking  to  make  gain.  It  is  act- 
ing, not  upon  compulsion,  but  for  its  corporate  profit  It  seeks 
to  increase  its  private  incoma  If  it  does  any  public  benefit, 
that  is  merely  incidental.  The  right  which  it  has  to  lay  its 
wires  underground  in  the  highways,  however  it  is  to  be  exer- 
cised, is  to  it  a  valuable  franchise,  for  which  it  has  paid  nothing. 
It  is  a  franchise  the  granting  of  which  encroached  to  some  ex- 
tent upon  the  rights  of  the  public  in  the  highways.  All  such 
grants  must  be  strictly  construed  against  the  grantea  Wiscon- 
sin Cent,  R.  Co.  v.  L\  S.,  164  IT.  S.  202 ;  End.  Interp.  St.  354. 
The  primary  purpose  for  which  a  street  is  laid  out  and  main- 
tained is  for  a  highway, — a  place  common  to  all  for  passing  and 
repassing,  on  foot  and  in  vehicles,  at  their  pleasure,  or  as  their 
needs  may  requira  The  State  imposes  the  duty  to  lay  out  all 
necessary  highways,  and  to  maintain  them  in  a  reasonably  safe 
condition,  on  towns  and  such  other  municipalities  as  have  the 
care  of  highways.  And,  to  enforce  the  performance  of  this 
duty,  a  statutory  liability  rests  upon  the  town  or  municipality. 


CONNECTICUT,  1899.  133 

State  T.  Street  Commissioner. 

This  duty  and  liability  rested  on  the  city  of  New  Britain,  in 
respect  to  Church  street^  both  by  its  charteir  and  by  the  public 
law.    Every  time  a  street  is  excavated  to  lay  therein  a  sewer,  a 
gas  pipe,  or  a  water  main,  or  any  other  underground  pipe  or 
conduit^  for  the  time  being  that  part  of  the  street  is  made  un- 
safe for  public  traveL    Every  time  these  pipes  or  conduits  need 
to  be  repaired,  and  every  time  a  householder  on  the  street  de- 
sires  to  make   a  connection   with    any   one   of   these   pipes, 
the   street   must   be   dug  up;    and   for    a   limited   time   the 
street  is  made  unsaf a     If,  in  respect  to  any  of  these  excava- 
tions^ the  municipal  authorities  should  be  negligent  in  respect 
to  guarding  them  or  warning  travelers  of  their  existence,  the 
municipality  may  be  compelled  to  pay  damages  to  any  one  in- 
jured thereby.     Of  course,  the  greater  number  of  these  under- 
ground pipes  or  wires  there  are,  the  greater  is  the  burden  of  the 
municipality,  and  the  greater  the  vigilance  which  the  authori- 
ties must  exercisa    The  city  of  New  Britain  is,  in  respect  to  its 
highways,  like  every  other  town  in  the  Stata    It  rests  imder  an 
obligation  to  keep  all  its  highways  in  reasonable  repair.     All 
the  towns  are  compelled  to  act  in  this  behalf  without  compensa- 
tion or  pecuniary  profit.     The  sole  motive  is  the  public  good. 
So  long  as  the  legislatu/e  leaves  this  duty  and  liability  in  respect 
to  hi^ways  resting  upon  towns,  as  it  now  does,  it  is  not  to  be 
supposed  that  any  right  will  be  given  to  the  relator,  or  other 
like  corporation,  to  do  anything  in  a  highway  whereby  the  bur- 
den of  that  duty  and  liability  will  be  increased,  except  that  such 
right  is  exercised  under  the  control  and  regulation  of  those 
officers  in  the  town  or  city  who  are  charged  with  the  duty  of 
taking  care  of  the  highways.     So  long  as  this  liability  remain-, 
the  authority  of  the  town  in  respect  to  its  highways  must  be 
deemed  to  be  superior  to  any  other.     We  think  the  amend- 
ment of  the  relator's  charter  should  be  construed  in  the  liirht  of 
the  considerations  we  have  mentioned.     So  construed,  it  does 
not  take  away  from  the  town  authorities  their  superior  right  of 
control  over  the  highways.    So  construed,  it  does  not  give  to  the 
relator,  in  respect  to  highways,  the  power  which  it  claims. 
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The  retam  sets  forth  that  there  axe  in  the  streets  of  New 
Britain,  other  than  the  wires  of  the  relator,  overhead  wires  for 
telephonic,  telegraphic,  fire  alarm,  and  electric  lighting  pur- 
poses; that  said  city  desires,  so  far  as  is  practicable,  to  get  un- 
derground all  the  overhead  wires  now  in  use  in  said  city,  but  it 
desires  to  attain  that  end  by  a  plan  whereby  there  shall  be  as 
few  conduits  and  ducts  as  possible,  and  whereby  public  travel 
upon  the  streets  and  highways,  and  the  sewers  and  gas  and 
water  pipes  under  the  surface  of  said  streets,  shall  be  the  least 
interfered  with;  that  the  common  council  of  the  said  city, 
through  its  proper  committee,  signified  to  the  relator  its  willing- 
ness to  consider  and  adopts  under  reasonable  regulations,  plans 
relating  to  said  underground  wires  of  the  relator,  and  the  laying 
of  conduits  and  ducts  for  the  passage  of  such  wires.  It  further 
sets  forth  that  the  common  council  of  the  city  has  had,  and  still 
has,  under  consideration  the  matter  of  underground  wires  in 
said  city,  and  is,  by  a  proper  committee,  investigating  the  plan 
and  methods  in  use  in  other  cities,  and  intends,  within  a  reason- 
able time,  which  has  not  yet  expired,  to  make,  by  a  proper  ordi- 
nance, reasonable  regulations  for  putting  underground  as  many 
as  possible  of  the  overhead  wires  now  in  use  in  said  city,  in  such 
manner  as  to  interfere  as  little  as  possible  with  the  use  of  the 
streets  '>r  public  travel.  All  these  things  are  admitted  by  th» 
relator,  by  its  demurrer,  to  be  trua  It  seems  to  us  that,  in  do- 
ing the  things  so  set  forth,  the  common  council  is  acting  clearly 
within  its  authority,  and  that  there  is  nothing  in  the  amend- 
ment of  the  charter  of  the  relator  by  which  it  can  be  required  to 
do  otherwise.  We  think  the  return  shows  a  clear  right  to  the 
defendant  to  refuse  obedience  to  the  alternative  writ.  And  we 
thing  it  shows  an  equally  clear  right  to  refuse,  if  ihe  alterna- 
tive writ  had  been  addressed  to  the  city  or  to  its  common  coun- 
cil, instead  of  to  the  present  defendant  There  is  no  error. 
The  other  judges  concurred. 


Note. — See  note  to  Commonwealth  v.  Wfirwiok,  post;  also  note  at  end 
of  Part  I. 
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ThX   ChXSAFXAXS  A2!rD   POTOMAO    TELEPHONE    OOMPAITT  AlTD 

PoTOMAO  Telephone  Company  of  Baltimobb  Citt  v.  The 
Matoe  and  City  Council  of  BALiniOBB  et  al. 

Marykmd  Court  of  Appeals,  June  22,  1899. 

189  Md.  689.) 

TBEPHOmB  WIBE8  IN  OONDUITB. — ORDIirANGB  OONTBAOT,  NOT  UOENSB. 

A  municipal  ordinance,  enacted  with  legislatire  authority,  permitted  the 
two  telephone  companies,  plaintiff,  to  construct  and  use  conduits  for  their 
wires,  provided  they  should  comply  with  certain  conditions.  Two  subse- 
quent statutes,  with  reference  to  the  construction  and  use  of  conduits, 
expressly  reoognixed  and  excepted  from  their  operation  the  said  ordi- 
nance and  the  rights  and  privileges  thereby  granted. 

Held,  that  the  ordinance  was  a  contract  and  not  a  license,  and  could  not 
be  repealed  or  modified  to  the  prejudice  of  the  plaintiffs,  who  had  com- 
plied with  all  its  conditions,  there  being  no  public  necessity  for  such  re- 
peal or  modification  in  the  proper  exercise  of  the  police  power  of  the 
municipality. 

Injunction  is  a  proper  remedy  to  prevent  the  enforcement  of  an  invalid 
ordinance.    'Telegraph*'  in  a  statute  includes  telephone. 

Appeal  from  decree  of  Circuit  Court  of  Baltimore  citjr,  re- 
fusing injunctioEL 

A.  W.  Machen  and  Berriard  Carter,  for  appellanta. 

John  V.  L.  Findlay,  for  appellees. 

Pearce,  J.,  delivered  the  opinion  of  the  court:  The  appel- 
Isjit&y  being  the  plaintiffs  below,  filed  a  bill  in  the  Circuit  Court 
of  Baltimore  city  for  the  purpose  of  enjoining  the  city  authori- 
ties from  preventing,  obstructing,  or  in  any  way  interfering 
with  the  construction  by  the  plaintifFs,  under  the  supervision  of 
the  city  commissioner,  of  underground  conduits  upon  certain 
streets  named  in  the  bill,  according  to  the  plans  of  location  and 
construction  filed  with  the  bill,  or  with  the  making  of  the  neces- 
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sary  excavations  for  such  conduits,  or  with  the  use  thereof  for 
the  laying  and  using  of  telephone  wires  therein.  The  material 
facts  of  the  case  may  be  condensed  as  follows :  The  Chesapeake 
&  Potomac  Telephone  Company  is  a  corporation  of  the  State 
of  New  York,  authorized  to  construct  and  operate  telegraph  lines 
partly  in  and  partly  out  of  the  State  of  New  York,  including  all 
the  cities,  towns,  and  villages  of  Maryland,  and  has  ever  since 
its  incorporation,  in  1883,  exercised  its  franchises  both  in  the 
State  of  New  York  and  in  Baltimore  city.  The  Chesapeake  & 
Potomac  Telephone  Company  of  Baltimore  City  was  inoorpor- 
ated  under  the  laws  of  Maryland  in  March,  1884,  its  stock 
being  owned  by  the  Chesapeake  &  Potomac  Telephone  Com- 
pany. It  is  authorized  to  construct  tel^raph  lines  upooi  any 
roads,  highways,  or  streets  vdthin  the  State,  by  erecting  the  nec- 
essary poles  and  fixtures,  and  to  acquire  the  property  of  any 
telegraph  companies  then  or  thereafter  existing ;  and  it  did  thus 
acquire  various  telegraph  lines.  By  the  decisions  of  this  court, 
telephone  lines  are  included  within  the  term  ^'telegraph  lines;" 
and  by  chapter  161,  Laws  1886,  now  section  254,  art  23,  of 
the  Code  of  Public  General  Laws,  all  corporations  fonned  as 
the  Chesapeake  &  Potomac  Telephone  Company  of  Baltimore 
City  was  formed,  and  then  in  practical  operation  in  Baltimore 
city,  were  authorized  to  lay  any  part  of  their  lines  underground 
on  any  route  where  they  were  authorized  to  construct  such  lines 
above  ground ;  but  all  corporations  not  in  practical  operation  at 
the  adoption  of  the  Code  of  1888  were  obliged  to  obtain  a  special 
grant  for  this  purpose  from  the  State,  and  the  assent  and  ap- 
proval of  the  mayor  and  city  coimsel,  before  using  either  tlys 
surface  or  the  subsurface  of  the  streets.  Prior  to  1889  there 
were  no  underground  conduits  in  Baltimore  city  for  the  use  of 
telegraph  or  telephone  lines,  but  during  that  year  the  plaintiflFa 
established  a  teleplione  exchange  in  a  new  building  upon  the 
comer  of  St.  Paul  street  and  Bank  Land,  a  thickly-settled  busi- 
ness location  in  the  central  portion  of  the  city ;  and  on  May  9th, 
1889,  the  mayor  and  city  council  enacted  Ordinance  No.  41. 
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entitled  "An  ordinance  to  provide  for  laying  the  wires  of  the 
Chesapeake  and  Potomac  Telephone  Company  of  Baltimore 
City,  OP  the  Chesapeake  and  Potomac  Telephone  Company,  or 
both  of  said  companies,  in  underground  conduits  in  the  city  of 
Baltimopa'*  The  preamble  of  this  ordinance  sets  forth  that, 
if  the  oiverhead  system  of  wires  is  wholly  continued,  the  num- 
ber of  such  wires  along  the  street  leading  to  the  exchange  must 
be  largely  increased,  that  such  increase  and  concentration  at  so 
central  a  point  are  not  desirable,  and  that  the  public  convenience 
requires  that  such  wires,  so  far  as  practicable,  should  be  laid  in 
cables  underground.  It  then  proceeds  to  enact  and  ordain  that 
the  said  two  telephone  companies,  acting  separately  or  in  con- 
junction, be  authorized  "to  lay  their  wires  to  be  used  in  connec- 
tion with  said  exchange"  in  suitable  conduits,  "under  the  sur- 
face of  the  streets,  alleys,  or  highways,  in  said  city  now  trav- 
ersed, or  to  be  so  traversed  by  their  respective  wires,"  provided 
said  conduits  be  so  constructed  as  not  to  injury  any  vault,  sewer, 
water,  or  gas  pipe;  and  provided,  further,  that  "the  grant" 
above  mentioned,  should  not  be  deemed  an  exclusive  grant, 
and  that  the  same  should  cease  and  determine  unless  three 
miles  of  such  conduits  should  be  constructed  within  two  years 
from  May  9th,  1889,  and  that  after  said  two  years,  and  as  rap- 
idly as  said  wires  should  be  laid  in  said  conduits,  all  poles  of 
said  companies  along  all  streets  upon  which  their  conduits  were 
so  laid  should  be  removed,  and  should  not  be  replaced,  except 
when  necessary  to  make  connections  with  the  buildings  to  be 
ser\'ed  by  such  conduits  and  wires.  It  further  ordained  that 
said  telephone  companies,  "in  consideration  of  the  rights  and 
privileges  granted  to  them  by  this  ordinance,"  before  construct- 
ing any  portion  of  said  conduits  should  comply  with  the  fol- 
lowing requirements:  (1)  To  execute  an  agreement,  in  form 
and  with  security  to  be  approved  by  the  mayor  and  city  council, 
to  pay  to  the  city,  annually,  30  cents  for  each  lineal  yard  of  the 
first  four  miles  of  conduits  so  constructed,  and  20  cents  per 
lineal  yard  for  all  over  four  miles:  provided,  no  annual  payment 
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should  be  lees  than  $3,000 ;  ako  before  constructing  any  partion 
of  such  conduits,  to  file  with  the  city  commissioner  a  plan  show- 
ing the  location  and  character  of  all  conduits  next  proposed  to 
be  constructed,  which  construction  should  always  be  under  the 
supervision  of  the  city  commissioner,  and  to  replace  all  paving 
removed  in  said  construction,  to  the  satisfaction  of  said  com- 
missioner. (2)  To  provide,  in  every  conduit  so  constructed, 
space,  free  of  cost  or  rent,^  for  the  laying  therein  by  the  fire 
commissioners  of  the  city  of  a  cable  for  the  exclusive  and  official 
use  of  the  police  and  fire  alarm  telegraph,  and  the  police  and  pa- 
trol wires.  (3)  Before  exercising  any  privileges  under  said 
ordinance,  to  execute  a  bond  in  the  sum  of  $10,000,  with  ap- 
proved security,  conditioned  for  the  faithful  performance  of  all 
requirements  of  said  ordinance  on  the  part  of  the  said  oom- 
panies. 

The  bill  avers  that  the  plaintiffs  accepted  the  provisiooB  of 
this  ordinance,  and  that  much  more  than  three  miles  of  oon- 
duitfi  were  constructed  within  two  years  from  its  approvaL  It 
sets  forth  in  detail  compliance  by  the  plaintiff  with  each  and 
every  requirement  of  the  ordinance,  and  charges  that  said  ordi- 
nance, so  enacted  and  so  accepted,  constitutes  a  contract  reason- 
able in  its  terms,  which  the  city  was  competent  to  make^  and 
which  is  binding  on  both  parties  thereto.  In  1892  the  legisla- 
ture of  Maryland,  by  chapter  200  of  the  acts  of  that  sessioD, 
authorized  the  mayor  and  city  council  of  Baltimore  to  provide 
a  series  of  conduits  under  the  streets,  lanes^  and  alleys  of  said 
city,  either  by  constructing  the  same^  or  by  authorizing  their 
construction  by  any  person  or  corporation,  but  expressly  pro- 
vided therein  ''that  nothing  herein  contained  shall  be  deemed  c^ 
taken  to  modify  or  change  in  any  manner  the  provisions  of  ordi- 
nance number  forty-one  (41),  or  the  rights  and  privileges 
granted  thereby."  In  1898  the  legislature,  by  chapter  123  of 
the  acts  of  that  session,  enacted  the  new  charter  of  Baltimore 
city,  being  a  repeal  and  re-enactment,  with  amendments,  of  ar- 
ticle 4  of  the  Code  of  Public  Local  Laws,     In  section  6  of 
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article  4,  as  thus  amended,  under  the  subhead  ^'Streets,  Bridges, 
and  Highways,"  the  general  powers  of  the  mayor  and  city  coun- 
cil in  relation  thereto  are  enumerated  and  prescribed.  Among 
these  is  the  power  to  regulate  the  use  of  streets,  highways,  and 
roads^  and  to  prevent  encroachment;  thereon  or  obstruction  of 
the  same^  and  to  regulate  the  opening  of  street  surface  for  the 
purposes  authorized  by  law  or  ordinance;  to  regulate  the  use 
of  streets,  lanes,  or  alleys  by  telegraph,  telephone,  or  other 
wires,  in,  under,  over,  or  upon  the  same,  and  to  require  all  such 
wires  to  be  placed  underground  after  such  reasonable  notice  is 
it  may  prescribe;  and  to  provide  for  a  series  of  conduits, — using 
in  this  last  connection  the  exact  language  of  the  act  of  1892,  and 
then  adding,  also  in  the  exact  language  of  that  act,  except  that 
the  word  ''article''  is  also  substituted  for  the  word  ''act^"  that 
^'nothing  herein  oontained  shall  be  deemed  or  taken  to  modify 
or  change  in  any  maimer  the  provisions  of  ordinance  number 
forty-one  (41)."  The  bill  then  avers  that,  in  reliance  upon  the 
rights  and  privileges  secured  by  ordinance  No.  41,  the  plaintiffs 
constructed  during  1889  and  1890,  in  the  streets  of  Baltimore, 
more  than  eleven  miles  of  underground  conduits,  in  all  of 
which  space  was  provided,  free  of  cost  or  rent,  for  the  laying  of 
a  wire  for  the  exclusive  use  of  the  city,  and  in  most  of  which 
such  wire  was  laid,  and  has  been  used  by  the  city  from  the  con- 
structian  of  the  conduits  down  to  the  present  time;  that  in  the 
year  1898  the  plaintiffs  found  it  necessary  for  the  aocommoda- 
tioti  of  their  increasing  business  to  construct  additional  under- 
ground conduits  in  the  northern  and  western  part  of  the  city, 
in  accordance  with  plans  submitted  to  the  city  commissioner, 
and  they  obtained  a  permit  therefor  on  August  8,  1898,  in  pur- 
suance of  which,  and  under  the  supd-vision  of  the  city  oommis- 
sioner,  they  proceeded  with  the  construction  of  said  conduits, 
and  the  laying  of  cables  therein,  until  the  middle  of  November, 
1898,  and  that  said  last  mentioned  cables  and  conduits,  con- 
structed at  a  cost  of  ovei'  $29,000,  are  now  used  in  connection 
said  exchange;  and  that  in  all  of  them  provision  is  made 
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for  a  wire  for  the  exdusive  use  of  the  city  of  Baltimora     The 
bill  further  avers  that^  while  under  ordinance  No.  41  no  permit 
is  required  for  the  construction  of  said  conduits,  yet  by  ordi- 
nance No.  2  of  1892  it  is  provided  that  no  person  or  corparatiaa 
shall,  for  any  cause  whatever,  dig  up  or  uncover  any  of  the 
streets,  lanes,  or  alleys  of  the  city  without  a  written  permit 
therefor  fn>m  the  city  conmiissioner,  approved  by  the  mayor, 
and  that  the  plaintiffs,  being  willing  to  comply  with  the  regula- 
tion, and  having  need  to  construct  underground  conduits  upon 
Bobert,  Madison,  and  other  streets,  on  the  24th  of  April,  1899, 
applied  in  writing  for  a  permit,  filing  at  the  same  time  plans  of 
the  location  and  character  of  such  proposed  conduits,  as  re- 
quired by  the  ordinances,  but  that  on  April  28th,  1899,  the  city 
commissioner  refused  to  issue  the  permits  applied  for,  or  either 
of  them,  without  assigning  any  reason  for  such  refusal;  and 
plaintiffs  then  charge  that  the  true  reason  therefor  was  the  pas- 
sage by  the  mayor  and  city  council  on  April  18th,  1899,  of  an 
ordinance  (a  copy  of  which  was  filed  with  the  bill)  purporting 
to  repeal  ordinance  No.  41,  and  providing  that  such  repeal  shall 
not  interfere  with  the  use  and  control  of  conduits  constructed 
under  ordinance  No.  41  before  January  1,  1898 :  provided,  such 
conduits  do  not  interfere  with  the  future  use  of  the  streets  upon 
which  the  same  are  constructed.    The  bill  further  charges  that, 
the  permit  applied  for  having  been  wrongfully  refused,  the 
plaintiffs  are  entitled  to  proceed  without  such  permit,  and  are 
desirous  to  do  so,  but  they  aver  that  they  have  good  reason  to 
believe,  and  that  they  do  believe,  that  the  mayor  intends  to  use 
his  official  authority,  and  his  influence  with  the  police  directed 
by  the  marshal  thereof,  to  prevent  by  force  the  construction  of 
such  conduits,  and  they  therefore  pray  for  an  injunction  against 
the  mayor  and  city  council  of  Baltimore,  William  T.  Malster, 
mayor  of  the  city  of  Baltimore,  and  Samuel  T.  Hamilton,  mar- 
shal of  the  police  of  said  city,  enjoining  them  and  their  agents 
from  interfering  in  any  manner  with  the  construction  of  said 
conduits  upon  the  streets  named  in  the  prayer  of  the  bill.     The 
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billy  widi  eoddbitB  sastaining  its  allegations^  wbs  filed  May  1, 
1899,  and  was  immediatelj  laid  before  the  ooiort  (Judge 
WicKEs),  who  on  the  same  day,  "upon  oonsideration  of  tiie 
foregoing  bill  of  complaint^"  passed  a  decree  refusing  the  in- 
junctiaD9  from  wbidi  decree  this  appeal  is  brought 

The  defendant  has  moved  to  dismiss  the  appeal  upon  the 
ground  that  it  appears  upon  the  face  of  the  record  that  its  ob- 
ject is  to  obtain  from  this  court  a  preliminary  ruling  on  an  ex 
parte  statement  of  a  question  involving  public  interests  of  great 
magnitude,  without  notice  to  defendant  or  those  to  whom  is  con- 
fided the  duty  of  protecting  these  interostsw  But  this  motion 
cannot  prevail  Section  29  of  article  5  of  the  Code  of  Public 
General  Laws  provides  that>  whenever  any  court  having  equity 
jurisdiction  shall  refuse  to  grant  an  injunction  according  to  the 
prayer  of  the  bill,  an  appeal  may  be  taken  from  such  refusal. 
This  section  had  its  origin  in  the  act  of  1832,  c.  197,  which 
authorized  an  application  to  the  judges  of  the  Court  of  Appeals, 
or  one  of  them,  when  an  injunction  should  have  been  refused  by 
the  County  Court  Under  that  act  only  the  bill  and  the  exhibits 
were  submitted  to  the  judge  of  the  Court  of  Appeals,  and  the 
original  papers  were  forthwith  transmitted  by  the  derk.  In 
Steigerwald  v.  WinanSj  17  Md.  62,  the  court  held  that  a  com- 
plainant has  the  right  to  demand  a  decision  on  his  bill,  and,  if 
the  injunction  be  refused,  to  appeal  directly  to  this  court,  but 
if  he  elects  to  postpone  his  appeal  till  proof  is  taken,  and  the 
cause  decided  on  it^  his  right  of  appeal  under  this  section  is 
gona  In  Bell  v.  Purvis,  15  Md.  22,  it  had  been  previously  de- 
cided that  where  an  answer  comes  in  before  injunction  ordered, 
and  so  denies  the  equity  of  the  bill  as  to  authorize  dissolution  of 
"jhe  injunction  on  motion  to  dissolve,  the  injunction  ought  not 
to  be  granted ;  and  the  same  was  also  held  in  Bamum  v.  Gordon, 
28  Md.  97.  In  that  case  the  court  said  that  the  judge  to  whom 
an  application  for  an  injunction  is  made  may  with  perfect  pro- 
priety take  time  for  consideration,  and  give  notice  to  the  parties 
to  be  affected  by  the  injunction,  and  afford  them  an  opportunity 
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to  be  heard,  in  any  esse  in  which  he  may  believe  the  purposes  of 
justice  may  be  thereby  subserved.  But  it  is  obvious  that  this  is 
a  matter  necessarily  within  the  discretion  of  the  oourt^  and 
this  discretion  must  in  the  present  case^  as  in  all  others^  be 
deemed  to  be  exercised  with  as  much  wisdcMn  and  propriety  in 
forbearing  to  give  as  in  giving  such  notica  The  case  last  men- 
tioned was  decided  in  1867,  and  evidently  in  consequence  of 
these  decisions  chapter  102  of  1868  was  eaacted,  which  added  to 
section  29  of  article  5  the  provision  that  the  right  of  appeal  thus 
given  shall  not  be  prejudiced  by  the  filing  of  an  answer,  nor  by 
the  taking  of  depositions  with  reference  to  the  allegations  of 
the  bill,  and  that  the  bUl  shall  be  heard  on  a  transcript  of  the 
bill  or  petition,  with  such  other  papers  in  the  cause  as  may  be 
necessary,  so  soon  as  conveniently  may  be  after  such  transcript 
shall  have  been  filed  in  the  Court  of  Appeals.  The  act  of  1868 
therefore  changed  the  rule  previously  declared.  In  O'Brien  v. 
Bait.  Belt  R.  R.  Co.,  74  Md.  363,  the  answer  was  filed  before 
injunction  ordered,  and,  being  in,  was  entitled  to  be  considered, 
but  could  not,  per  se,  defeat  the  right  of  appeal.  In  Bonaparte 
V.  Bait.,  Hampden  and  Lake  Roland  Co.,  75  Md.  340,  Mr. 
Bonaparte  sought  an  injunction  to  restrain  defendant  from 
constnicting  its  railroad  across  an  avenue  by  which  he  had  ac- 
cess to  his  premises ;  ailing  that  defendant's  charter  was  void, 
and  work  thereunder  was  being  prosecuted  without  lawful 
authority.  When  the  bill  was  filed,  and  a  preliminary  injunc- 
tion was  asked  for,  instead  of  granting  the  injunction  at  once 
and  outright,  the  judge  set  a  day  for  hearing,  and,  until  that 
hearing  could  be  had,  passed  a  restraining  order.  The  defend- 
ant contended  that  this  restraining  order  was  a  preliminary  in- 
junction, and  that  the  order  passed  after  hearing  was  the  disso- 
lution of  the  injunction  already  granted,  and  it  therefore  moved 
to  dismiss  the  appeal;  but  the  court  said  it  was  evident  the 
judge  below  desired  to  know  whether  a  case  was  made  for  pre- 
liminary injunction,  and  therefore  ordered  a  hearing  on  the 
application  made  by  the  bill,  and  the  motion  to  dismiss  was 
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accordingly  overruled.  The  inf eremoe  from  this  is  too  plain  for 
controvert, — ^that  the  judge  might,  had  he  seen  fit^  have 
granted  the  injunction  without  hearing,  and  that  in  such  case 
there  would  have  been  a  right  of  appeal  We  therefore  think 
the  plaintiffs,  in  the  course  pursued,  were  in  the  exercise  of  their 
legal  right  to  present  the  question  raised  by  the  appeal  and  tihe 
motion  to  dismiss  will  therefore  be  overruled. 

It  is  contended  on  the  part  of  the  defendant  that  ordinance 
No.  41  has  none  of  the  elements  of  a  contract,  but  that  it  is 
simply  a  license,  revocable  whenever  the  public  interests  require 
its  revocation, — saving,  of  course,  any  rights  which  plaintiffs 
have  acquired  up  to  the  time  of  revocation,  as  attempted  by  the 
repealing  ordinance, — ^while  on  the  part  of  the  plaintiffs  it  is 
contended  that  the  passage  of  ordinance  No.  41  was  a  proposi- 
tion to  the  plaintiffs  to  enter  into  a  contract  securing  to  them 
valuable  rights  and  privileges  upon  valuable  considerations 
moving  from  them>  and  that  upon  acceptance  by  plaintiffs  of 
the  provisions  of  said  ordinance,  and  compliance  by  them  with 
all  its  stipulations,  a  valid  contract  was  made  and  concluded, 
and  that,  after  the  construction  thereunder  of  three  miles  of  con- 
duits within  two  years,  the  contract,  by  its  terms,  became  irrevo- 
cable, and  the  repealing  ordinance  is  for  this  reason  inoperative 
and  void.  The  defendant  relies  largely,  in  support  of  its  con- 
tention, upon  the  decision  in  the  Lake  Roland  Elevated  Ry. 
Case,  77  Md.  352.  In  that  case  an  elaborate  and  learned  opin- 
ion was  delivered  by  Judge  Bryan,  holding  that  the  ordinance 
of  the  mayor  and  city  council  of  Baltimore  authorizing  the  rail- 
road to  lay  down  double  tracks  on  certain  streets  in  the  city  was 
not  irrevocable,  and  that  a  subsequent  ordinance  repealing  that 
part  of  the  previous  ordinance  which  authorized  double  tracks 
on  Lexington  street,  but  permitting  a  single  track  upon  certain 
conditions^  was  a  valid  exercise  of  power  by  the  mayor  and  city 
council ;  but  we  have  not  been  able  to  discover  any  expression  of 
opinion  or  any  intimation  therein,  or  in  the  opinion  delivered 
by  Judge  At-vay  in  overruling  a  motion  for  reargument^  that 
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the  grant  was  regarded  merely  aa  a  lioense,  aa  was  argued  by  de- 
feadant's  counsel  in  his  brief  in  this  case.  The  proof  was  thai, 
if  double  tracks  were  permitted  on  Lexington  street,  their  ex- 
istenco  would  be  incompatible  with  the  use  of  that  part  of  the 
street  by  vehicles  of  any  description,  and  that  the  sidewalks 
alone  would  be  available  for  use  by  the  general  public  Judge 
Bryan  said  it  was  the  duty  of  the  city  authorities  to  preserve 
the  streets  for  their  primary  legitimate  purposes,  and  that  it  was 
not  competent  for  them,  by  such  a  grant,  to  defeat  these  pur- 
ix)6es.  The  whole  opinion  went  upon  the  ground  that  such  con- 
tracts are  made  upon  the  implied  condition,  understood  and  ac- 
cepted by  the  grantee,  that  if  the  safely,  health,  or  morals  of  the 
public  shall  require  the  rescission  or  modification  of  such  con- 
tract, it  may  be  rescinded  or  modified,  under  the  police  power  of 
the  State  or  of  the  cily,  where  the  city  has  been  vested  by  the 
State  with  such  power.  In  illustration  of  the  application  of  this 
rule  of  law,  we  may  cite  the  case  of  N.  Y.  &  N.  E.  R.  R.  Co.  v. 
Bristol,  151  XJ  S.  556,  in  which  the  removal  of  a  grade  crossing 
constructed  under  the  charter  was  ordered,  and  an  overhead 
crossing  was  required  at  the  cost  of  the  railroad.  The  action 
of  the  legislature  was  sustained,  the  court  saying  that  the  inhi- 
bitions of  the  constitution  of  the  United  States  upon  the  im- 
pairment of  the  obligation  of  contracts  are  not  violated  by  the 
legitimate  exercise  of  legislative  power  in  securing  the  public 
safety,  health  or  morals.  And  in  the  later  case  of  C.  B.  <&  Q.  R. 
Co.  V.  Omaha,  170  XJ.  S.  57,  where  the  State  undertook  to  alter 
the  terms  of  a  contract  under  which  a  viaduct  had  been  built  at 
the  joint  expense  of  the  city  and  the  railroad,  it  was  said  that^ 
where  the  subject  matter  of  the  contract  is  one  whidi  affects  the 
safety  and  welfare  of  the  public,  it  is  held  to  be  within  the  sa- 
pervising  power  of  the  legislature,  when  exercised  to  protect  the 
public  safety,  health  or  morals,  and  that  clause  of  the  Federal 
constitution  which  protects  contracts  from  legislative  action! 
cannot  in  every  case  be  successfully  invoked.  "The  presump- 
tion is  that^  when  such  contracts  are  entered  into^  it  is  with  the 
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kmywledge  tliat  partieB  cannot^  by  making  agreementa  on  aub- 
jects  inTolving  the  rights  of  the  publiC|  withdraw  such  subjects 
from  the  power  of  the  legislaturei''  It  waa  upon  the  same  prin- 
ciple that  this  court  proceeded  in  RUienhouse  v.  The  Mayor  and 
City  Council,  25  Md.  336,  in  sustaining  repeal  of  an  ordinance 
providing  for  the  erection  of  an  almshouse,  and  in  annulling  a 
contract  with  Bittenhouse  for  its  erection,  but  providing  for  an 
equitable  settlement  for  work  done  under  the  contract  The 
site  of  the  building  having  been  found  to  be  unhealthy,  due  re- 
gard for  the  safety  of  the  inmates  and  for  the  public  welfare 
required  that  the  site  should  be  abandoned,  and  work  upon  the 
building  discontinued.  We  cannot  agree  with  the  counsel  for 
defendant  that  Judge  Axvey^  in  his  opinion  on  the  motion  for 
reargnment  in  the  Lake  Roland  case,  treated  the  grant  of  the 
privilege  of  the  streets  to  the  railroad  as  a  license.  We  think 
he  dealt  with  it  aa  a  contract  liable  to  rescission  or  alteratioa 
only  by  reason  of  the  duty  of  the  city  to  keep  the  streets  safe  for 
their  ordinary  uses,  and  that  his  reference  to  compensation  '4n 
accordance  with  a  well-established  principle  in  the  case  of  the 
revocatioii  of  an  executed  license''  wps  but  a  legal  analogy  alto- 
gether appropriate  for  the  illustration  of  his  argumenrt. 

We  think  the  result  of  ordinance  No.  41,  and  of  its  acceptance 
by  the  plaintifFs,  was  the  creation  of  a  valid  contract,  and  that 
there  is  no  evidence  or  suggestion  in  the  record  of  any  danger 
to  the  jmblic  health,  safety,  or  convenience  which  would  warrant 
its  rescission  by  the  mayor  and  city  council  in  whole  or  in 
part  On  the  contrajy,  the  recitals  of  that  ordinance  show  that 
both  the  public  safety  and  the  public  convenience  were  controll- 
ing coDsideratiotis  with  the  mayor  and  city  council  in  its  enact- 
ment^ and  in  the  body  of  the  ordinance  the  public  interests  were 
sedulously  guarded  by  the  following  provisions:  (1)  That  the 
ri^t  to  lay  underground  conduits  diould  not  be  deemed  an  ex- 
dusive  grant,  so  as  to  create  a  monoi>oly;  (2)  that  the  rights 
granted  should  be  forfeited  unless  a  permanent  underground 
systeoi  was  assured  by  the  construction  of  at  least  three  miles  of 
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conduits  within  two  jeaxs  thereafter ;  (3)  that  all  poles  or  lines 
where  conduits  were  laid  should  forthwith  be  removed,  eixcept 
when  required  for  house  connectioii;  (4)  that  an  annual  charge 
of  from  30  to  20  cents  for  every  lineal  yard  of  conduit  laid 
should  be  paid  to  the  city ;  (5)  that,  in  each  conduit  laid,  space 
should  be  provided,  free  of  cost  or  rent^  for  a  wire  for  the  exclu- 
sive use  of  the  city  authorities;  and  (6)  that  an  adequate  bond 
should  be  given  for  the  faithful  performance  of  all  these  re- 
quirements. Chapter  200  of  the  acts  of  1892  and  the  new  char- 
ter (chapter  123)  of  1898  both  afford  evidence  that  there  has 
been  no  change  in  the  views  entertained  by  the  public,  as  repre 
sented  by  the  charter  commission  and  the  legislatures  of  1892 
and  1898,  as  compared  with  the  views  of  the  mayor  and  city 
council  by  whom  ordinance  ilTa  41  was  enacted,  since  both  acts 
of  the  legislature  give  authority  to  the  city  to  provide  a  series 
of  conduits  throughout  the  streets  and  alleys,  by  construing  or 
authorizing  the  construction  of  the  same  by  any  person  or  corpo- 
ration, and  to  require  all  telegraph  and  telephone  wires  tx>  be 
placed  in  such  conduits.  ]^o  public  interest  embraced  within 
the  police  power  could  be  served  by  repealing  ordinance  Na  41, 
and  thus  compelling  the  plaintiffs  either  to  resort  again,  so  far 
as  relates  to  all  these  conduits  laid  since  January  1,  1898,  and 
to  all  future  extensions  of  their  wires,  either  to  the  inferior  pole 
service,  whidi  may  at  any  time  be  prohibited  by  the  city,  or  to 
put  all  such  wires  in  the  conduits  to  be  constructed  or  authorized 
by  the  city,  and  upon  new  and  other  terms  than  those  prescribed 
in  ordinance  No.  41.  The  city  mighty  it  is  true,  thus  secure  a 
much  larger  annual  payment  from  the  plaintiffs — one,  perhaps, 
more  fairly  proportioned  to  the  value  of  the  franchise  granted 
by  the  ordinanca  But  this  wish  or  motive  will  not  justify  the 
repeal  proposed.  In  City  Water  Co.  v.  Bridgeport  Hydraulic 
Co.,  55  Conn.  1,  the  consideration  was  pressed  upon  the  oourt 
that  a  decision  in  behalf  of  defendant  would  be  the  protection  of 
a  monopoly,  and  that  a  monopoly  is  odious.  In  rendering  its 
decision  for  defendant,  the  court  said :    "  This  argument  forgets 
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the  fact  that  it  is  the  judicial  duty  to  preeerve  contracts  inviolate, 
rather  than  to  destroy  monopolies.  Communities  may  endure 
monopolies^  but  cannot  endure  the  violation  of  contracts." 

But,  apart  from  the  fact  that  the  attempted  repeal  of  ordi- 
nance No.  41  cannot  be  brou^t  within  the  exercise  of  the  police 
power,  so  80  to  justify  the  repeal  upon  that  ground,  there  is 
another  and  a  conclusive  reason  why  it  is  beyond  the  power  of  the 
mayor  and  city  council  in  any  mode  to  effect  its  repeal  or  impair 
its  operation.  By  chapter  200  of  the  Acts  of  1892  the  legisla- 
ture of  Maryland,  after  three  years'  trial  of  the  policy  inaugu- 
rated by  the  mayor  and  city  council  upon  their  own  authority, 
in  the  contract  with  the  plaintiffs,  authorized  the  mayor  and  city 
council  either  to  construct,  or  to  authorize  any  person  or  corpo- 
ration to  construct,  conduits  throughout  the  city  for  the  use  of 
telegraph,  telephone  and  electric  light  wires,  to  require  all  such 
wires  to  be  placed  in  said  conduits,  and  to  prescribe  reasonable 
rentals  for  the  use  thereof ;  thus  establishing  a  general  and  uni- 
form policy  under  the  sanction  of  the  State,  similar  to  the  special 
policy  inaugurated  under  the  sanction  of  the  mayor  and  city 
council  with  the  plaintiffs.  But  to  this  general  grant  of  author- 
ity there  was  annexed  a  proviso  ^'  that  nothing  contained  in  this* 
act  shall  be  deemed  or  taken  to  modify  or  change  in  any  manner 
the  provisions  of  ordinance  No.  41  approved  May  8th,  1889,  or 
the  rights  and  privileges  thereby  granted."  Whether  the  mayor 
and  city  council  had  the  power  to  grant  these  rights  and  privi- 
leges at  the  time  that  contract  was  made,  it  is  not  necessary  to 
inquire,  because  chapter  200  of  the  Acts  of  1892  must  be  taken 
as  a  legislative  ratification  and  confirmation  of  that  contract, 
with  all  its  rights  and  privileges.  Cooley,  in  his  work  on  Con- 
fititutional  Limitations  (6th  Ed.,  486),  speaking  of  contracts  by 
municipal  corporations^  which,  when  made,  were  in  excess  of 
their  authority,  but  subsequently  have  been  confirmed  by  legis- 
lative action,  says:  "If  the  contract  is  one  which  the  legislature 
might  originally  have  authorized,  the  right  of  the  legislature  to 
confirm  it  must  be  recognized.     In  Bait.  &  Potomac  R.  R.  Co. 
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V.  Beany,  42  Md.  117,  the  act  of  1870,  chapter  80,  ^hile  ooq- 
t>a.ining  no  express  terms  of  ratification  of  the  ordinance  under 
which  a  tunnel  had  been  built  by  the  railroad,  used  in  one  section 
''terms  equivalent  to  terms  of  express  ratification,"  and  Judge 
Alv£T  said :  ''The  authority  given  by  the  city  to  make  the  tunnel 
is  recognized,  and  there  is  power  given  to  charge  additional 
profits  and  tolls  for  its  own  use.  This  is  a  clear  ratification  or 
grant  of  authority,  at  least  by  implication,  and  it  is  settled  that 
such  authority  may  be  granted  by  implication.  Inhabitants  of 
Springfield  v.  Conn.  R.  B.  Co.y  4  Cush.  63."  See,  also,  0' Brian 
v.  Co.  Com.,  51  Md.  24,  to  same  effect  In  Pompton  v.  Cooper 
Union,  101  U.  S.  202,  the  question  was  whether  certain  bonds 
of  the  town  of  Pompton  were  issued  with  proper  legal  authority. 
Subsequent  to  their  issue  the  legislature  abolished  the  commis- 
sioners of  Pompton  township,  and  devolved  upon  a  township 
committee  certain  duties  of  the  conunissioners,  including  the  pro- 
viding of  necessary  funds  and  the  payment  of  interest  cm  these 
bonds.  It  was  held  that  this  act  was  a  recognition  of  FompUm 
as  one  of  certain  towns  authorized  to  issue  such  bonds,  and  tiie 
court  said:  "In  cases  like  this,  l^islative  ratification  is  the 
equivalent  of  original  authority,  and  what  is  clearly  implied  in 
a  statute  is  as  effectual  as  what  is  expressed."  Upon  the  prin- 
ciple last  above  stated,  the  act  of  1892  not  only  operates  as  a  rati- 
fication of  ordinance  No.  41  as  of  the  date  of  its  approval,  and 
of  all  that  had  been  done  thereunder,  but  it  also  operates,  from 
its  own  date  of  approval,  as  a  legislative  grant  for  the  future  of 
the  rights  and  privileges  thus  ratified,  and  as  a  legislative  prohi- 
bition against  any  interference  by  the  city  therewitL  The  body 
of  that  act  authorized  the  city  to  require  all  companies  using  any 
kind  of  electric  wires  to  place  them  in  the  conduits  constructed 
or  authorized  by  the  city ;  but  the  proviso  excepted  out  of  this 
grant  of  power  the  plaintiffs'  companies,  and  in  express  language 
declared  that  their  rights  and  privileges  should  not  be  modified 
or  changed  in  any  manner,  and  the  exception  was  thus  not  only 
a  grant  of  power  thereafter  to  enjoy^  under  the  protection  of  the 
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State^  the  rights  and  privilegeB  they  had  theretofore  eajoyed 
under  the  protection  of  the  city,  but  it  was  also  the  equivalent  of 
an  express  denial  of  power  to  the  city  to  compel  them  at  any 
future  time  to  surrender  these  privileges,  in  virtue  of  the  general 
powers  conferred  upon  the  city  to  deal  with  electric  companies 
in  this  regard.  The  new  charter,  approved  March  24, 1898,  con- 
tained the  same  proviso  as  the  act  of  1892,  and  all  we  have  said 
as  to  the  legal  effect  of  that  act  is  applicable  to  the  new  charter, 
without  repetition.  Inasmuch  as  the  new  charter  repealed  the 
whole  of  article  4  of  the  Public  Local  Laws  of  the  State  relating 
to  the  city  of  Baltimore,  and  embracing  the  act  of  1892,  it  was 
necessary  to  incorporate  into  the  charter  the  proviso  of  that  act, 
in  order  to  give  to  the  plaintiffs  the  continued  assurance  that 
their  righta  and  privileges  were  beyond  the  control  of  the  mayor 
and  city  council,  and  to  remove  all  doubt  upon  that  subject  from 
the  minds  of  all  persons  interested  in,  or  dealing  with,  said  com- 
panies We  hold,  therefore^  that  from  the  moment  the  plaintiffs 
were,  by  the  proviso  of  the  act  of  1892,  taken  under  the  protect- 
ing aegis  of  a  legislative  grant,  the  mayor  and  city  council  were 
powerless  to  destroy,  change,  or  modify  their  existing  rights  and 
privileges,  and  the  ordinance  of  April  18,  1899,  is  wholly  inef- 
fectual The  possible  unfavorable  effect  of  such  a  decision  upon 
other  corporations  using  electric  wires,  or  upon  the  revenues  of 
the  city,  however  much  deprecated  by  others,  are  considerations 
which  we  are  not  at  liberty  to  entertain ;  and  we  may  here  repeat 
the  language  of  this  court  in  the  Lake  Roland  Elevated  Ry. 
Co/s  Case,  77  Md.  882 :  **We  say  once  more  for  all  that  we 
are  dealing  only  with  the  case  before  us.  Franchises  and  privi- 
leges granted  by  the  legislature  cannot  be  annulled  by  an  ordi- 
nance of  die  mayor  and  city  council.''  Whether  it  is  competent 
for  the  State  to  repeal  that  part  of  the  new  charter  which  con- 
firms the  rights  and  privileges  conferred  upon  the  plaintiffs  by 
ordinance  No.  41  is  a  question  which  does  not  arise  in  this  ap- 
peal The  State  has  not  attempted  such  repeal,  and  until  it  does 
so  it  would  be  premature  and  unauthorized  to  pass  upon  its  right 
and  power  to  do  so. 
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The  remaining  question  is  as  to  the  jurisdiction  of  the  court 
to  interfere  by  injunction  in  this  case.  The  rule  is  thus  stated 
in  2  Beach,  Inj.,  sec  1279 :  "Equity  will  interfere  to  protect 
and  secure  the  enjoyment  of  a  franchise  secured  by  statute^  be- 
cause it  affords  the  only  plain  and  adequate  remedy.  So  it  will 
protect  rights  of  a  like  character  acquired  under  a  lawful  muni- 
cipal ordinance."  This  rule  is  supported  by  numerous  cases 
both  in  the  State  and  Federal  courts,  among  which  are  City  of 
Quincy  v.  Bull,  106  IlL  337 ;  Springfield  R.  Co.  v.  Springfield, 
85  Mo.  676 ;  Boston  R.  Co.  v.  Easton,  133  Pa.  St.  505 ;  Oshom 
V.  Bank  of  United  States,  9  Wheat  842 ;  and  Walla  Walla  v. 
Walla  Walla  Water  Co,,  172  U.  S.  1,  where  the  court  said :  'It 
has  been  repeatedly  decided,  in  affirmance  of  the  general  prop> 
sition,  that  the  remedy  at  law,  in  order  to  exclude  a  concurrent 
remedy  at  equity,  must  be  as  complete,  as  practical,  and  as  effi- 
cient to  the  ends  of  justice  and  its  prompt  administration,  as  the 
remedy  in  equity."  In  Holland  v.  Mayor,  etc.,  11  Md.  197,  it 
was  held  that  a  municipal  corporation  will  be  restrained  by  in- 
junction when  attempting  to  enforce  an  invalid  ordinance;  and 
that  case  was  confirmed  in  Page  v.  Mayor,  etc.,  84  Md.  567.  In 
Hooper  v.  City  Passenger  R.  R.  Co.,  85  Md.  509,  it  was  held 
that  the  company  was  entitled,  under  its  legislative  grants  to  use 
electricity  upon  any  of  its  lines,  and  that  this  right  could  not  be 
destroyed  by  the  refusal  of  the  mayor  to  issue  a  permit  for  the 
erection  of  the  poles ;  and  the  injunction  which  had  been  granted 
by  the  court  below  restraining  the  city  authorities  from  interfer- 
ing with  the  erection  of  poles,  was  sustained  by  this  court  That 
case  is  not  distinguishable  in  any  material  point  from  the  case 
before  us,  and  in  view  of  that  decision  the  majority  of  the  oourt 
is  of  opinion  that  the  proper  remedy  is  by  injunctioUb  The 
writer  of  this  opinion  regards  mandamus  as  the  proper  remedy, 
and  a  memorandum  will  be  filed,  briefly  stating  the  ground  of 
this  view.  We  think,  however,  that,  in  a  matter  of  so  much  mo- 
ment to  the  parties,  the  purposes  of  justice  will  be  advanced  bv 
permitting  further  proceedings  in  the  cause,  and  that  an  oppor- 
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tonity  shoold  be  given  the  def endantB  to  answer,  and  for  a  hear- 
ing npoa  the  merits;  and  the  cause  will  therefore  be  remanded, 
under  article  5,  §  36,  of  the  Code,  without  affirming  or  reversing 
the  decree  of  the  Circuit  Court  for  Baltimore  city.  Cause  re- 
manded, without  affirming  or  reversing  the  decree,  for  further 
proceedings  in  conformity  with  this  opinion;  costs  above  and 
below  to  abide  the  final  result  of  the  cause. 
Pbabcs,  J.,  also  delivered  a  separate  opinion. 


KoTB. — See  note  to  second  following  case;  also  note  to  Oammonwedl^  v. 
Warmck,  po^i;  also  note  2  at  end  of  Part  L 


Thx  Chesapsake  and  Potomao  Telefhoios  CoMFAirr  of  Bai> 
TncoBE  City  v.  The  Mayob  akd  City  CouNcn*  of  Balti- 

MOBB  BT  AL. 

Maryland  Court  of  Appeals,  February  14,  1900. 

(00  Md.  638.) 

UllDEBQBOUirD    TKLEPHOlfX    WIUBB.^-INJ  Ull  CriON. 

Where  a  telephone  company,  acting  in  accordance  with  the  terms  of  a 
city  ordinance,  the  acceptance  of  which  by  the  company  has  been  declared 
by  the  courts  to  constitute  a  valid  contract  and  which  contract  has  been 
ratified  and  perpetuated  by  the  legislature,  proceeds  to  file  with  the 
city  commissioner  plans  for  the  construction  of  conduits  for  its  wires 
and  to  express  its  willingness  to  construct  them  under  the  supenrision 
of  said  commissioner,  a  new  ordinance  adopted  by  the  city  does  not 
operate  to  repeal  the  former  one  and  the  city  will  be  restrained  from  in- 
terference with  the  construction  of  the  conduits  during  such  time  as  the 
work  is  properly  done  under  the  direction  of  the  city  commissioner  and 
in  accordance  with  reasonable  regulations  adopted  by  him. 

Affeai«  by  plaintiff  from  order  of  Circuit  Court  of  Baltimore 
ritv,  refusing  injunction. 
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Arthur  W.  Machen  and  Bernard  Carter  (with  whom  was  Wm. 
8.  Bryanj  Jr.,  on  the  brief),  for  appellant. 

John  V.  L.  Findley,  John  E.  Semmes  and  Leon  E.  Oreen- 
baum,  for  appellees. 

Briscoe,  J.,  delivered  the  opinion  of  the  court  Hie  bill  in 
this  case  was  filed  for  an  injunction  to  restrain  the  appeUees, 
the  mayor  and  city  council  of  Baltimore  and  its  ofBcers^  from 
preventing,  obstructing,  or  in  any  way  interfering  with  the  con- 
struction, under  the  supervision  of  the  city  oommissioners  of 
Baltimore!,  of  underground  conduits  upon  parts  of  certain  desig- 
nated streets  in  that  city,  according  to  plans  of  location  and  con- 
struction submitted  by  the  appellants,  or  for  making  the  neces- 
sary excavations  for  the  conduits,  or  from  interfering  with  their 
use  for  the  laying  and  using  of  telephone  wires  therein.  The 
injunction  prayed  for  was  on  the  1st  of  May,  1899,  denied  by 
the  Circuit  Court  of  Baltimore  city,  and  on  the  same  day  an  ap- 
peal was  directed  to  this  court.  The  case  was  heard  on  bill  and 
exhibits,  and  our  decision  of  the  case  upon  the  record  then  before 
us  will  be  found  reported  in  89  Md.  689.  In  the  opinion  then 
filed  we  carefully  considered  and  passed  upon  the  questions  of 
law  presented  in  the  case,  but  stated  that  in  a  matter  of  so  much 
moment  to  the  parties  the  purposes  of  justice  would  be  advanced 
by  permitting  further  proceedings  in  the  cause,  and  that  an  op- 
portunity should  be  given  the  defendants  to  answer,  and  for  a 
hearing  upon  the  merits.  The  case  was  then  remanded,  under 
article  5,  §  36,  of  the  Code,  without  affirming  or  reversing  the 
decree  of  the  court  below.  The  case  is  now  before  us  upcm  bill, 
answer,  and  proof,  and  the  second  appeal  is  from  a  pro  forma 
order,  refusing  the  injunction  as  prayed  for. 

The  appellees  contend  that  the  appellants  are  not  entitled  to 
relief  for  the  following  reasons :  Firsts  because  of  the  inequit- 
able and  illegal  acts  of  the  appellants;  second,  because  an  in- 
junction is  not  the  proper  remedy ;  third,  because  the  ordinance 
which  is  the  foundation  of  their  rights  is  not  an  irrepealable  con- 
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tract;  fourth,  because  the  said  ardinance  was  subject  to  repeal,  in 
the  exercise  of  the  police  power,  and  was  repealed  in  the  exercise 
of  this  power;  fifth,  because  there  has  been  no  legislation  of  the 
general  assembly  of  Maryland  which  has  converted  th^e  said  ordi- 
nance into  an  act  of  assembly.  Now,  we  do  not  think  that  any 
useful  purpose  will  be  served  by  repeating  and  elaborating  the 
reasons  whidi  controlled  us  in  the  decision  of  the  questions  of 
law  raised  <»i  the  former  appeal.  We  entertain  no  doubt  as  to 
their  correctness,  and  will  briefly  state  them:  First,  that  in- 
junction is  a  pr(^)er  remedy  to  enforce  the  rights  of  the  appellant 
companieB;  second,  that  the  result  of  ordinance  No.  41,  and  of 
its  acceptance  by  the  company,  was  the  creatk\m  of  a  valid 
contract;  thirdly,  that  Act  1892,  c.  200,  ajid  Act  1898, 
c  123  (the  new  charter),  are  legislative  ratification  and 
confirmation  of  that  contract,  and  they  not  only  operate  as 
a  ratification  of  ordinance  Na  41  as  of  the  date  of  their  ap- 
proval, and  of  all  that  had  then  been  done  thereunder,  but  they 
also  operate  from  their  date  of  approval  as  a  legislative  grant 
for  tiie  future  of  the  ri^ts  and  privileges  thus  ratified,  and  as  a 
legislative  prohibition  against  any  interference  by  the  city  there- 
with ;  fourthly,  that  the  mayor  and  city  council  could  not  destroy, 
change,  or  modify  the  plaintiff's  rights  and  privileges  granted  by 
Act  1892,  c  200,  and  Act  1898,  c.  123,  and  that  the  ordinance  of 
April,  1899,  did  not  work  a  repeal  of  the  rights  acquired  and 
granted  by  ordinance  No.  41 ;  and,  fifthly,  that  whether  it  is  com- 
petent for  the  State  to  repeal  the  legislation  whidi  confirms  the 
rights  granted  by  ordinance  No.  41  is  a  question  which  does  not 
arise  on  this  appeal  We  deem  it  right  and  proper,  however,  to 
state  that  it  is  in  no  sense  the  duty  of  this  court  to  question  the 
wisdom  or  policy  of  the  legislation  which  is  attacked  by  the  ap^ 
pellees  in  this  case.  If  constitutional,  it  is  our  plain  duty  to 
sustain  it  If,  on  tlie  other  hand,  it  is  invalid,  it  would  have 
been  so  declared  on  the  former  appeal.  We  are  not,  however, 
to  be  understood  as  intimating  that  the  ordinance  and  statutes 
heretofore  referred  to  are  beyond  l^slative  controL 
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The  questions  of  law,  then^  having  beeoo.  settled  by  us  in  the 
former  case,  we  oome  to  a  consideration  of  the  facte  as  the  case 
now  stands.  We  have  carefully  read  and  considered  the  evi- 
dence contained  in  the  voluminous  record  before  us^  and  fail  to 
find  sufficient  evidence,  under  the  pleadings  in  the  causey  to  sus- 
tain the  contention  of  the  appellees.  It  will  be  seen  that  a  large 
part  of  this  testimony  hr.s  no  relation  to  the  conduit  construc- 
tions in  question^  or  to  the  questioDS  at  issue  in  this  casa  The 
questions  here  involved,  as  appears  from  the  allegations  of  the 
bill,  relate  solely  to  the  construction  of  certain  underground  con- 
duits to  be  laid  by  the  appellants  under  the  supervision  of  the 
city  commissioner  of  Baltimore  upon  parts  of  the  following- 
named  streets:  Upon  Robert  street,  Pennsylvania  avenue, 
Laurens  street^  Fremont  avenue;,  and  Winchester  street,  and  also 
upon  parts  of  Madison  avenue,  Fresstman  street^  Morris  alley, 
Druid  Hill  avenue,  and  North  avenu^  according  to  plans  of  lo- 
cation and  construction  submitted  by  the  appellants  to  the  city 
commissioner.  It  is  not  claimed  nor  contended  upon  the  part 
of  the  appellants  that  any  other  streets  of  the  city  are  involved  in 
this  controversy,  so  it  is  with  the  use  of  tbeee  streets  in  the  pro- 
posed conduit  construction  by  the  appellant  companies,  and  with 
these  streets  only,  we  are  concerned  and  have  to  deal.  The  eon- 
trolling  question,  then,  comes  to  this:  Have  the  appellants  com- 
plied with  the  terms  and  provisions  of  ordinance  Na  41,  as  to 
the  proposed  conduit  constructions  in  the  streets  now  in  contro- 
versy, as  entitles  them  to  the  equitable  relief  by  injunction 
against  the  city  authorities  ?  The  object  and  purpose  of  the  or- 
dinance, as  declared  by  its  title,  is  to  provide  for  laying  the 
wires  of  the  appellant  companies  in  underground  conduits  in  the 
city  of  Baltimora  It  provides  that  such  conduits  and  manholes 
shall  be  constructed  in  such  manner  as  not  to  injure  any  vault, 
sewer,  water  pipe,  or  gas  pipe,  and  such  conduits  and  manholes 
shall  be  constructed  by  either  or  both  of  said  companies^  as  parts 
of  one  system,  at  their  or  tiieir  respective  cost  and  expens&  And 
after  directing  certain  things  to  be  done  before  constructing  any 
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condmta^  it  specially  provides  that  they  shall  file  with  the  city 
commissioner  a  plan  showing  the  location  and  character  of  the 
portion  or  portions  of  the  conduit  or  conduits  next  proposed  to 
be  constructed,  and  every  such  condmt  or  part  thereof  shall  be 
constructed  under  the  supervision  of  the  city  commissioner,  and 
all  paving  which  may  be  temporarily  removed  by  the  companies 
or  company  hereinbefore  mentioned  in  the  course  of  the  con- 
struction of  any  conduit  or  conduits  so  authorized  shall  be  re- 
stored or  replaced,  under  the  direction  and  superintendence  of 
the  city  commissioner,  by  the  companies  or  company  construct- 
ing said  condmt  or  conduits^  and  at  their  or  its  expense,  in  a 
manner  satisf  actoiy  to  said  commissioner.  In  pursuance  of  the 
provisions  of  this  ordinance^,  the  appellants^  on  the  1st  of  May, 
1899,  filed  two  applications  for  permits  to  construct  conduits  in 
the  streets  mentioned  therein^  according  to  certain  plans  accom- 
panying those  applications;  and  to  these  plans  showing  the  char- 
acter of  the  conduits  there  is  annexed  the  following  statement : 
^^Plan,  dimfgiftionfl,  and  situation  of  conduits  to  be  shown 
above^  except  where  conditions  may  necessitate  modifications 
sanctioned  by  the  city  commissioner."  We  quote  from  a  por- 
tion of  one  of  these  applications  addressed  to  the  city  commis- 
sioner of  Baltimore  by  the  president  of  the  appellant  companies : 
*1  herewith  deliver  to  you  a  plan  marked  'G.  S.  0.  Na  165,' 
bhowing  the  location  of  said  conduits  on  the  streets,  and  the  re- 
spective sides  thereof,  subject  to  such  change  in  the  location  of 
the  conduits  in  the  said  streets  as  may  be  required  or  approved 
by  the  city  commissioner,  the  position  of  said  conduits  in  rela- 
tion to  the  curb  line  of  said  streets  respectively  to  be  such  as  shall 
be  approved  of  by  the  city  commissioner."  "I  also  deliver  to 
you  a  plan  marked  *G.  S.  0.  Na  166,'  showing  the  character, 
dimensions  and  situations  of  said  conduits.  All  of  these  wires  to 
be  laid  in  said  conduits  will  be  used  in  connection  with  telephone 
exchange  belonging  to  the  companies  in  the  telephone  build- 
ing at  the  comer  of  St.  Paul  street  and  Bank  lane  in  the  city  of 
Baltunore^  space  being  reserved  in  said  conduits  for  the  laying 


166  AMERICAN  ELECTRICAL  CASES.       [vol.  1 

Telephone  Go.  y.  Baltimore  City. 

therein  by  the  fire  commissionerB  of  the  oily  of  BaJtimora  of  a 
cable  for  the  use  of  the  police  and  fire  alarm  telegrai^i  and  police 
and  patrol  wireB.  All  of  the  work  under  this  applicatian  will 
be  done  under  the  supenrision  of  the  city  commissianery  and  sub- 
ject to  his  approval  I  respectfully  ask  that  a  permit  be  issued 
by  you,  etc  These  applicatians  were  refused  by  tlie  city  com- 
missioner for  the  reasons  stated  in  the  following  letter:  ^'Be- 
ferring  to  your  communication  of  the  22d  inst  forwarding  two 
(2)  applications  of  your  company  for  laying  certain  cooduitB  in 
the  city  of  Baltimore,  said  applications  bearing  date  April  22d, 
1899,  and  being  accompanied  by  plans  marked  ^G.  Sw  C,  ISTos. 
163,  164,  165  and  166,'  under  instructions  from  the  city  solici- 
tor, the  only  answer  that  I  can  give  to  your  request  for  said 
granting  of  permits  is  that  I  must  decline  to  issue  the  said  per- 
mits applied  for  in  said  application.''  It  appears,  then,  from  the 
foregoing  recitals  from  the  plans  and  specifications  filed  by  the 
appellant  companies,  that  not  only  the  location  and  character  of 
the  proposed  conduits  were  submitted  and  left  to  the  determinar 
tion  of  the  city  commissioner,  but  the  execution  and  constrac- 
tion  of  the  whole  work  was  to  be  done  under  his  supervision, 
according  to  the  positive  terms  of  the  ordinanca  And  it  is  oon- 
oeded  in  the  brief  of  the  appellants  ^^that  the  right  and  duty  to 
exercise  this  supervision  involves  the  right  and  duty  to  forbid 
any  mode  of  construction  which,  in  his  judgment,  would  be  an 
unreasonable  exercise  of  the  right  granted  by  ordinance  No.  41." 
Nor  is  the  right  and  duty  of  the  mayor  and  city  council  of  Bal- 
timore to  adopt  reasonable  regulations  for  the  proper  protection 
of  its  interests,  consistent  with  the  protection  and  exercise  of  the 
rights  and  privileges  of  the  appellant  companies  under  the  ordi- 
nance, in  any  manner  denied  or  questioned  by  the  appellants. 
This  right  of  reasonable  regulations  is  fully  sustained  by  the 
Supreme  Court  of  the  United  States  in  the  following  cases: 
Baltimore  v.  Baltimore  Trust  Co.,  166  U.  S.  673 ;  Laclede  Oas 
Co.  V.  Murphy,  170  TJ.  S.  78.  The  city  commissioner  is  thus 
made  by  the  ordinance  the  representative  of  the  city  as  to  the 
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examination  of  the  plans,  which  can  be  modified  by  him  as  the 
necessitieB  of  the  case  arise,  and  also  as  to  the  supervision,  execu- 
tion and  construction  of  the  work.  His  reasonable  instructions 
and  directions  as  to  the  whole  work  must  be  obeyed  and  carried 
out  by  the  appellant  companies.  The  location  and  character  of 
the  conduits,  and  their  position  in  relation  to  the  curb  line  of  the 
streets,  are  to  be  approved  by  him,  including  the  location,  dimen- 
sions, and  method  of  construction  of  the  manholes.  In  other 
words,  the  broadest  powers  are  given  the  city  cammissioner  to 
proteot  the  rights  and  interest  of  the  city  in  the  whole  work  of 
conduit  construction  and  the  location  and  character  of  the  man- 
holesw  It  is  to  be  done  under  his  direction  and  supervision,  as 
ordained  by  the  ordinance.  Our  conclusion,  then,  is,  without 
appellant  companies  have  filed  with  the  city  oonmiissioner  plans 
setting  forth  the  location  and  character  of  the  conduits  proposed 
to  be  constructed  by  them,  as  required  by  ordinance  Na  41,  and 
as  it  is  alleged  that  they  are  willing  to  construct  them  in  the 
streets  named  under  the  supervision  of  the  city  commissioner, 
they  are  entitled,  under  the  pleadings  and  evidence  in  this  case, 
to  the  injunction  against  city  interference!,  according  to  the 
prayer  of  their  bill.  The  bill,  however,  will  be  retained  by  the 
court  below,  so  that  the  decree  granting  this  injunction  can  be 
at  any  time  modified  in  case  the  appellants  refuse  to  obey  the 
reasonable  directions  and  regulations  of  the  city  conmiissioner, 
or  the  doing  of  acts  reasonably  prohibited  by  him.  For  these 
reasons  the  pro  forma  order  of  the  Circuit  Court  of  Baltimore 
city,  dated  the  22d  of  September,  1899,  refusing  the  injunction, 
will  be  reversed,  and  the  cause  remanded,  to  the  end  that  an  in- 
junction may  be  granted  in  accordance  with  this  opinion,  the 
court  below  retaining  control  of  the  case  for  the  purpose  indi- 
cated herein. 

Order  reversed,  and  cause  remanded;  costs  to  be  paid  in  both 
courts  &2f  the  appellees. 


Note. — See  note  to  next  case;  also  note  to  CammontDealih  v,  Wartcich^ 
lpo9t;  also  note  at  end  of  Part  I.  . 
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Mayob^  &o.,  of  Baltimobb  XT  Ai^  ▼•  Chxsapbass  &  Potomac 

TsLSPHONB  Company  et  aIh 

Maryland  Court  of  AppeaU,  Jamtary  20,  1901. 
Ck)iT8TBncnoN  of  telephonb  subway  obdinangb. 

An  ordinance  permitting  the  construction  of  telephone  conduits  in  streetiy 
which  has  been  adjudged  by  the  courts  to  be  a  valid  grant  which  the 
municipal  authorities  could  not  revoke  or  modify,  provided  that  the  tele- 
phone companies  were  to  remove  their  poles  as  fast  as  conduits  and 
cables  should  be  ready  for  use,  and  not  replace  the  poles  except  so  far 
as  necessary  for  the  purpose  of  distribution.  In  an  action  for  an  injunc- 
tion restraining  the  city  from  interfering  with  the  telephone  companies 
in  the  construction  of  further  conduits. 

Held,  (1)  That  the  company  asking  an  injunction  must  show  that  it  has 
done  everything  required  on  its  part  under  the  ordinance.  (2)  That 
since  the  ordinance  confers  upon  the  companies  exceptional  privileges 
and  powers  for  their  own  benefit  and  advantage,  which  interfere  mater- 
ially with  the  authority  of  the  municipality  to  control  its  street!^  it 
must  be  construed  strictly,  and  so  as  to  conserve  the  public  interests. 

(3)  That  according  to  the  ordinance  as  thus  construed,  the  companies 
must  remove  certain  designated  classes  of  poles  before  the  court  would 
interfere  in  their  behalf. 

Appeal  by  defendants  from  decree  of  Circuit  Oaurt^  Balti- 
more County. 

Wm.  Pinkney  Whyte  and  OKn  Bryan,  for  appellants. 

Arthur  W.  Machen,  Bernard  Carter  &  Sons,  and  Wnk  S. 
Bryan,  Jr.,  for  appelleea 

Page,  J. :  These  parties  have  been  twice  before  this  oonrt^ — 
once  in  89  Md.  689,  and  again  in  90  Md.  642.  It  is  unnecessary 
for  the  consideration  of  the  questions  involved  in  this  appeal  to 
refer  to  these  cases,  further  than  to  say  that  by  the  first  it  was 
held  that  ordinance  No.  41  created  a  valid  and  subsisting  grant, 
which  having  been  sanctioned  by  the  legislature  of  the  States 
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the  mayor  aad  city  council  are  powerless  to  destroy  or  change; 
and  that  by  the  second,  the  telephone  companies,  having  com- 
plied with  the  terms  and  provisions  of  ordinance  No.  41,  were 
entitled,  upon  the  case  ba  then  presented,  to  an  injunction 
against  the  interference  by  the  city  with  the  oonstruction  of  > 
their  conduits^ — subject,  however,  to  the  right  and  power  of  the  I 
city  to  adopt  reasonable  regulations,  etc  After  the  cause  was 
remanded  for  the  second  time,  the  city,  through  its  counsel, 
filed  a  supplemental  answer,  and  it  is  conceded  the  only  ques- 
tions now  before  us  are  thoee  which  arise  upon  the  issues  it 
tenders.  The  substance  of  the  supplemental  answer  may  be 
thus  briefly  summarized.  The  defendants  allege:  (1)  That  or- 
dinance No.  41,  if  accepted  as  a  contract,  '  Vas  based  primarily 
upon  the  consideration  that  the  telej^one  companies,  for  the 
privileges  granted,"  were  to  remove,  within  the  period  of  two 
years  from  the  date  of  the  approval  of  the  ordinance,  ''as  rap- 
idly as  conduits  were  constructed  and  cables  laid  therein,"  all 
poles  imder  their  control  standing  upon  any  street  along  which 
any  conduits  are  constructed  and  cables  laid,  and  that  said  poles 
should  not  be  replaced,  except  in  so  far  as  such  poles  ''are  neces^ 
sary^'  for  the  purpose  of  making  distributions  and  conneo- 
tion  with  the  wires  "forming  part  or  parts  of  any  such  cables." 
(2)  That)  the  complaining  companies  "have  not  removed  any  (if 
the  poles,"  but^  to  the  contrary,  "they  have  to-day,  in  fact,  more 
poles  in  the  city,  along  the  same  streets  and  alleys  where  their 
conduits  have  been  laid,  than  they  had  ait  the  time  of  the  pas- 
sage of  the  ordinance."  (3)  That  the  primary  considerationi 
upon  which  the  privileges  set  out  in  the  ordinance  were  granted 
was  to  obtain  the  removal  of  the  overhead  wires^  yet  the  con- 
plainants  have  not  performed  their  part  of  the  contract,  by  fail- 
ing to  remove  such  poles;  it  being  "now  well  settled"  that  no 
poles  or  overhead  wires  are  necessary  for  distribution  or  for 
house  to  house  connection  where  conduits  are  laid.  And  that  (4) 
the  complainants,  having  thus  failed  to  perform  their  contractual 
obligations,  and  in  fact  having  violated  the  contract  in  letter 
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and  in  spirit,  cannot  now  undertake  to  ask  the  interfereoioe  of 
the  court  to  protect  them  againat  the  action  of  the  cily  autiiori* 
ties  in  refusing  to  permit  them  to  lay  further  conduits  It  if 
proper  to  state  tha.t  it  appears,  by  the  map  filed  among  the  pro- 
ceedings, that  all  of  the  conduits  referred  to  in  the  bill,  and 
mentioned  in  the  petition  to  the  city  conmiissioner,  lie  beyond 
the  central  part  of  the  city,  and  are  not  within  ithoee  districts 
which  were  called  by  the  counsel  at  the  argument  the  ^'conge^bed 
parts  of  the  city."  The  counsel  for  the  city  at  the  argomeiit 
stated,  also,  that  the  city  did  not  insist  that  the  companies 
should,  under  the  terms  of  the  contract,  be  required  tx)  remoye 
all  the  poles  in  streets  devoted  to  residences,  and  where  many 
wires  were  not  required,  but  only  in  the  central  or  business  parts 
of  the  city,  where  many  telephones  are  used,  and  therefore  many 
wires  required ;  that  the  requirements  of  the  contract,  as  well  as 
of  public  interest,  demand  that  the  companies  should  remove  all 
poles  in  the  congested  parts  of  the  city,  it  being  proved  that  tihe 
distribution  from  the  conduit  by  poles  has  now  become  obsolete 
and  entirely  unnecessary.  The  contention  thus  presented  in- 
volves the  inquiry  whether  the  companies  have  performed  the 
obligations  imposed  on  them  by  the  ordinance,  and  if  they  have 
not,  whether  notwithstanding  they  are  entitled  to  the  relief 
prayed  for  in  the  bill.  As  to  the  latter  branch  of  the  inquiry,  it 
cannot  be  questioned  that^  whjen  the  companies  ask  the  inter- 
vention of  the  court  to  enable  them  to  enjoy  the  privileges  of 
the  contract,  it  is  incumbent  upon  them  to  show  that  they  have 
performed  everything  that  the  contract  requires  to  be  done  on 
their  part.  This  follows  from  the  application  of  a  plain  prin- 
ciple of  equity, — that  one  party  shall  not  be  bound  when  the 
other  is  not  bound, — ^and  is  a  well-settled  rule  of  equity. 
O'Brien  v.  Peniz,  48  Md.  662 ;  Duvall  v.  Myers,  2  Md.  Ch.  402. 
It  being  incumbent,  therefore,  for  the  appellees  to  show  that 
they  have  performed  what  they  agreed  to  perform,  if  it  should 
appear  that  they  have  failed  to  remove  such  poles  as  by  a  proper 
construction  of  their  contract  they  have  agreed  to  remove^  they 
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would  not  be  in  a  position  tx)  ask  the  intervention  of  tlie  ooart 
to  enable  them  to  exorcise  farther  privileges  under  the  ordi- 
naucet 

The  main  question  in  this  case,  therefore;,  is,  what  is  the  dutf 
of  the  companies  with  respect  to  the  polee  used  for  distribution 
from  wires  forming  parts  of  the  cables  in  the  conduits)  and 
that  depends  upon  the  construction  to  be  given  to  the  contract 
with  the  city,  as  contained  in  ordinance  No.  41.  It  requires 
merely  a  casual  glance  at  the  words  of  thp  ordinance  to  show 
that  the  ordinance  confers  upon  the  telephone  companies  excep- 
tional privileges  and  powers,  the  exercise  of  which  must  inter- 
fere with  rights  of  the  public  in  and  to  the  streets  of  the  city. 
They  are  authorized  to  dig  up  as  much  of  the  bed  of  the  streets^ 
alleys^  or  highways  of  the  city  as  may  be  required  for  the  con- 
struction of  their  conduits  under  the  surface,  take  possession  of 
the  space  so  occupied,  and  use  it  at  the&r  pleasura  And  this 
valuable  right  they  can  enjoy  in  perpetuity,  without  interfer- 
ence from  the  municipal  authorities,  and  to  the  entire  exclu- 
sion of  the  public  The  ordinance  therefore  confers  upon  the 
companies  exceptional  privileges  and  powers  for  their  own  ben- 
efit and  advantage,  which  interfere  to  an  important  extent  with 
the  authority  of  the  municipality  to  control  its  own  streets.  In 
such  cases  it  is  a  settled  rule  of  construction  that  the  contract 
must  be  construed  strictly,  and,  if  there  be  found  words  in  it 
capable  of  various  meanings,  that  interpretation  should  be 
adopted  which  will  best  conserve  the  public  interests.  This 
principle  is  so  conformable  to  reason  that  it  can  scarcely  be  nec- 
essary to  cite  authorities,  but,  in  order  to  show  how  it  has  been 
applied,  a  few  examples  will  be  given.  In  the  case  of  Attorney 
General  v.  Fwmess  Ry.  Co.,  47  Law  J.  Ch.  Div.  778,  the  Vice 
Chancellor  said :  "They  (the  railroad  company)  have  a  statutory 
right  to  exercise  the  powers  which  have  been  given  them,  but 
then  they  must  be  held  to  the  strictest  exercise  of  those  rights*" 
In  Fenwich  v.  Railway  Co.,  20  L.  R.  Eq.  549,  the  question  arose 
as  to  the  right  of  the  railway  company  to  erect  a  mortar  mill 
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doee  to  the  place  of  business  of  the  plaintiff,  who  complained  of 
the  injuiy  and  annoyance  occasioned  by  the  vibration,  etc  The 
railway  claiises  act  gave  them  power  to  do  all  ^^other  acts  neces- 
sary for  the  making/'  etc,  "of  the  railway,^'  provided  tJhejy  shall 
'^do  as  little  damage  as  can  ba"  The  Master  of  the  Eolls,  in  oon- 
struing  this  act,  after  citing  from  Lord  Chief  Justice  Cooe- 
BUBN  in  Beg.  v.  Wycombe  By.  Co.,  L.  B.  2  Q.  B.  820,  that  *S7e 
are  not  to  look  at  the  convenience  of  the  company  alone^  but  to 
the  accommodation  and  convenience  of  those  who  have  rights 
of  property  which  are  interfered  with;  of  those  who  have  im- 
mediate access  to  the  road,  or  who  use  it  of  necessity  in  the  ordi- 
nary course  of  business," — said  it  was  on  this  principle  that  the 
act  must  be  strictly  construed.  See  End.  Interp.  St.  sec  354, 
and  cases  there  cited;  also  Moran  v.  Commissioners,  2  Black, 
722;  Baxter  v.  Tripp,  12  B.  I.  310;  Burbank  v.  Fay,  65  N.  Y. 
67 ;  Lewis  v.  Board,  40  Ch.  Div.  55 ;  Sanderson  v.  Bailway  Co., 
11  Beav.  497. 

Bearing  those  principles  in  mind,  we  come  now  to  the  exami- 
nation of  the  provisions  of  the  ordinance  It  was  not  contro- 
verted at  the  argument  that  the  object  of  the  ordinance  was  to 
remove  from  the  streets,  as  far  as  possible,  the  great  and  increas- 
ing number  of  overhead  wires.  How  to  secure  that  end  had  even 
in  1889  become  a  serious  problem ;  and  it  had  become  obvious 
also  that  in  the  not  far  distant  future  the  system  of  overhead 
wires  would  be  attended  with  grave  perils  to  persons  and  prop- 
erty, and  would  greatly  disfigure  the  appearance  of  the  streets. 
Firemen  had  already  found  it  dangerous  and  otherwise  difScult 
to  contend  with  fires;  and,  though  telephone  wires  do  not  cany 
a  sufficient  voltage  to  make  them  dangerous  to  human,  lif  e^  it  was 
obvious  that  sometimes  the  wires,  becoming  detached,  and  com- 
ing in  contract  with  electric  light  or  railway  wires,  or  other 
wires  carrying  a  greater  voltage,  would  prove  a  source  of  peril 
to  persons  passing  along  the  highway.  In  addition  to  this,  in 
the  congested  parts  of  the  city  the  hundreds  of  wires  crossing 
and  recrossing  each  other  in  apparently  inextricable  confusion 
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formed  objecte  most  unpleajdng  to  the  eye  and  ofFensive  to  the 
sensibilities..     To  get  rid  of  this  objectionable  system  without 
curtailing  the  conveuiences  of  almost  every  class  of  persons  in 
the  use  of  the  telephone,  ordinance  No.  41  was  enacted.    By  its 
provisions  the  city,  in  consideration  of  the  prospective  removal 
of  overhead  wires  from  the  street,  agreed  to  accord  to  the  com- 
panieB  certain  privileges  and  powers  therein  mentioned.    That 
this  was  the  purpose  of  the  act  we  think  appears  not  only  from  a 
oonsideratiaa  of  the  external  circumstances  existing  at  the  date 
of  its  passage,  but  from  a  consideration  of  the  preamble.    It  is 
there  expressly  stated  that  the  exchange,  in  said  location,  ''will 
necessarily  require,  if  the  overhead  system  is  wholly  continued," 
a  large  and  increasing  number  of  overhead   wires   along   the 
loDgth  of  the  streets  and  other  public  ways  leading  to  said  build- 
ing, and  such  a  concentration  at  a  point  so  central  as  the  loca- 
tion of  said  building  is  not  desirable;,  and  it  would  be  to  the 
public  advantage  that  such  wires  should  be  laid  in  cable  under- 
ground, etc    Now,  even  rigidly  construed,  this  seems  to  be  that 
these  companies,  being  about  to  locate  their  new  buildings 
in  a  central  position  in  the  city,  where  doubtless  there  were  al- 
ready many  other  overhead  wires,  it  would  be  desirable  to  have 
such  wires  as  were  to  be  concentrated  in  the  new  building  in 
cables  underground.     Such  a  disposition  would  not  dispose  of 
all  overhead  wires,  but  would  inaugurate  a  system  by  which 
finally  all  wires  would  be  taken    off   the    street     The   word 
"wholly,"  upon  which  the  appellee's  counsel  laid  so  much  stress, 
refers,  it  would  seem,  not  to  the  wires  of  the  telephone  company 
only,  but  to  any  other  wires  that  might  then  be  on  those  streets, 
or  might  thereafter  be  placed  there  by  other  persons.     It  was 
not,  therefore,  expected  that  the  arrangement  with  the  com- 
panies would  remove  all  the  wires  on  the  street,  but  it  would  at 
least  inaugurate  a  system  which  would  eventually  result  in  the 
removal  of  all  overhead  wires.    Now,  what  were  the  character 
and  limitations  of  the  privileges  granted  by  the  ordinance?  The 
companies  were  authorized  to  lay  in  suitable  conduits  under- 
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ground  such  wires  as  were  to  be  used  in  connection  with  the  new 
telephone  exchange,  and  ''to  make  neceesajy  house  connections 
in  localities  where  the  same  may  be  required,  in  such  mann^er  as 
may  be  best  adapted  to  the  location,  by  means  of  any  wire  or 
wires  from  such  cable  or  cables."     By  the  second  section  the 
companies  are  required  to  construct  at  least  three  miles  of  am- 
duit  within  two  years  from  the  passage  of  the  ordinance,  and 
''after  said  two  years  and  as  rapidly  as  said  conduits  may  be 
constructed,  and  said  cables  are  laid  therein,  all  poles  belonging 
to^  or  under  the  control  of,  either  of  said  companies,  standing 
upon  any  street  or  thoroughfare  in  this  city,  along  which  any 
such  conduit  is  constructed  and  cable  laid,  shall  be  removed,  and 
shall  not  be  replaced,  except  in  so  far  as  such  existing  pole  or 
poles  now  standing,  or  hereafter  to  be  maintained  or  erected  by 
such  companies  or  company,  are  necessary  to  be  maintained  or 
erected  by  them,  or  it^  for  the  purpose  of  making  distribution  of 
and  forming  connections  with  any  wire  or  wires,  forming  part 
or  parts  of  any  such  cable  so  laid  in  a  conduit^  with  the  building 
or  buildings  or  place  or  places  intended  to  be  connected  with 
such  wire  or  wires  from  such  cabla"  There  is  nothing  in  this 
section  or  in  any  other  that  deprives  the  companies  of  any  right 
theretofore  belonging  to  them  to  extend  their  system  by  means 
of  overhead  wires ;  nor  does  the  ordinance  impose  upon  them  the 
obligation  to  remove  their  poles  anywhere,  except  those  upon 
streets,  alleys,  and  thoroughfares  along  which  their  conduits  are 
constructed  and  the  cables  laid.    The  language  employed  is  im- 
perative in  imposing  upon  ihe  companies  the  obligation  to  build 
at  least  three  miles  of  underground  conduits  within  two  years 
from  the  date  of  its  approval ;  and  thereafter  they  are  to  remove 
as  rapidly  as  possible,  and  not  to  replace,  all  poles  on  the  streets 
upon  which  the  conduits  are  constructed.    This  duty  to  remove 
poles  is,  however,  subject  to  the  exception  by  which  ihej  are 
not  required  to  remove  such  of  their  poles  then  standing,  or 
hereafter  erected  by  them,  as  are  "necessary**  "for  the  purpose 
of  making  distribution  and  forming  connections'*  with  the  wires 
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constituting  parts  of  the  cable  in  the  conduit.  It  is  clear  by  this 
clause  that  the  companies  are  not  bound  to  remove  such  poles  as 
**are  necessary"  for  distribution;  that  is,  for  making  house  to 
house  connection  along  the  street  where  the  conduit  is  laid,  and 
also  for  making  connection  with  wires  on  poles  located  on  other 
streets. 

The  counsel  for  the  companies  admit  that  the  poles  thus  to  be 
permitted  to  remain  are  those  only  that  are  "reasonably  re- 
quired" for  distribution.  The  words  of  the  exception  are,  such 
as  "are  necessary  to  be^  maintained  or  erected  by  them  or  it,  for 
the  purpose  of  making  distribution  of  and  forming  connections 
with,"  etc  It  is  insisted  that  inasmuch  as  the  mode  of  distribu- 
tion by  poles  not  only  to  subscribers  on,  but  to  subscribers  off, 
the  line  of  the  street  was  the  method  in  use  in  1889,  when  the 
ordinance  was  passed,  that  it  was  oontemplated,  and  the  con- 
tract must  be  understood  to  mean,  that  the  companies  are  bound 
only  to  make  distribution  by  poles.  But  to  this  contention  we 
cannot  agrea  The  word  "necessary,"  in  the  connection  in 
which  it  is  used,  we  agree  with  the  appellees'  counsel,  must  be 
understood  as  authorizing  such  poles  as  are  "reasonably  re- 
quired" for  the  purpose  of  distribution.  But  how  must  this  be 
understood  I  The  word  "necessary"  must  be  construed  in  the 
connection  in  which  it  is  used.  It  is  a  word  susceptible  of  var- 
ious meanings.  It  may  import  absolute  physical  necessity,  or 
that  which  is  only  "convenient  or  useful  or  essential."  McCul- 
loch  V.  State,  4  Wheat  413,  4  L.  Ed.  679.  In  the  case  just  cited 
Chief  Justice  Mabshall  said  the  word  "has  not  a  fixed  charac- 
ter peculiar  to  itself.  It  admits  of  all  degrees  of  comparison." 
In  the  present  case  the  object  of  the  ordinance  was  to  get  rid,  as 
far  as  possible,  of  the  overhead  system.  To  secure  that  end  s 
far  as  was  then  practicable^  the  companies  are  authorized  to  lay 
conduits  and  place  cables  in  them.  At  that  date  the  only  method 
in  use  for  distribution  from  wires  in  cables — indeed,  the  only 
method,  and  therefore  the  only  method  that  could  then  "reason- 
ably be  required" — ^was  a  distribution  by  poles.    But  the  ordi- 
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nanoe  did  not  contemplate  that  the  use  of  poles^  as  to  numbers 
and  locations,  should  be  only  such  as  would  suit  the  convenience 
or  profit  of  the  companies.  Thej  were  limited  to  the  use  of  such 
only  as  were  necessary  or  "reasonably'^  necessary  for  that  pur- 
posa  Nor  could  the  intent  have  been  that  the  distribution  by 
poles  should  always  be  employed,  no  matter  what  the  improve- 
ments of  advancing  science  may  have  brought  about.  If  such 
had  boon  the  intention,  it  would  have  been  easy  to  have  so  stated. 
Instead  of  that,  however,  the  clause  in  question  grants  the  right 
to  maintain  poles  on  the  street  where  the  conduit  is  laid,  upon 
the  condition  of  reasonable  necessity,  and  when  no  such  necess- 
ity exists  they  must  remove  the  poles.  It  would  be  doing  vio- 
lence to  the  clear  intent  of  the  act  to  hold  that  the  companies 
might  retain  obsolete  plans,  when  such  plans  would  go  far  to  de- 
feat the  purpose  for  which  the  ordinance  was  passed.  If  this 
were  true,  the  whole  purpose  for  accomplishing  the  extinction 
of  the  overhead  i^stem  would  prove  a  dismal  failure.  The  cost 
of  the  new  system  is  undoubtedly  to  be  considered,  as  matter  >f 
fact,  in  determining  whether  it  is  reasonable  that  the  companies 
should  adopt  it;  but  in  itself  it  affords  no  argument  in  the  con- 
struction of  the  ordinance.  In  FenwicJc  v.  Railway  Co.,  supra, 
the  court  said :  "The  company  may  buy  mortar  anywhere^'but  it 
may  be  cheaper  and  more  convenient  to  them  to  make  the  mortar 
at  this  place.  ♦  ♦  ♦  But  we  are  not  to  look  at  the  conven- 
ience of  the  company  alone,  but  to  the  accommodation  and  con- 
venience of  tliose  who  have  rights  or  property  which  are  inter- 
fered with."  The  purpose  of  the  ordinance  was  not  to  save  th2 
companies  expense,  but  to  acoomplish  a  public  end ;  and,  while 
exact  justice  must  be  done,  we  should  not  permit  the  considera- 
tion of  cost  to  the  companies  to  be  of  such  weight  as  to  force 
such  a  construction  of  the  contract  as  will  seriously  and  injur- 
iously affect  the  public  interest.  Lewis  v.  Board,  40  Ch.  Div. 
65 ;  Sanderson  v.  Railway  Co.,  11  Beav.  497 ;  Moron  v.  Commis- 
sioners, 2  Black,  722 ;  Lessee  v.  Lessee,  826  Appb  105.  As  long 
therefore,  as  the  only  feasible  plan  of  distribution  was  by  polea. 
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the  oompanies  were  authorized,  muleir  this  oontraxst,  to  use  that 
fljstem.  But  when  a  system  which  does  not  involve  the  retention 
of  poles  along  the  streets  in  which  conduits  are  laid  was  devised, 
by  which  the  old  method  of  distribution  waa  not  necessary,  and 
such  new  plan  is  feasible^  and  such  as  in  all  respects  can  reason- 
ably be  required  of  the  companies^  then,  under  their  contract^ 
they  cannot  adhere  to  the  old  system,  but  must  adopt  the  new, 
so  tha:t  the  objects  and  purposes  of  the  ordinance  shall  be  carried 
out 

Without  prolonging  this  opinion,  we  may  say  that  the  evi- 
dence in  the  case  convinces  us  that  poles  on  the  streets  where  the 
conduits  are  laid  are  no  longer  necessary  to  malie  connection 
with  houses  on  the  line  of  that  street,  nor  with  overhead  wires 
on  the  adjoining  streets.  As  to  the  latter,  connection  may  bo 
made  by  underground  methods,  to  poles  standing  ^sewhere  than 
on  the  street  where  the  conduits  are  laid.  In  New  York,  Chi- 
cago, and  St.  Louis  the  distribution  at  leaat  in  the  '^congested'' 
portion  of  the  city,  is  made  without  the  use  of  poles.  The  ex- 
pert witnesses  who  were  examined  agree  that  in  the  construction 
and  maintenance  of  such  a  system  there  is  no  mechanical  diffi- 
culty. It  is  objected  by  the  companies  that  the  cost  would  be  so 
great  as  to  render  the  system  impracticable.  But  we  do  not 
think  the  testimony  sustains  this.  There  are  great  differences 
in  the  calculations  made  by  the  officers  and  agents  of  the  com- 
panies and  those  made  by  other  x>ersons  who  have  testified.  But 
there  is  little  division  of  opinion  aa  to  the  entire  feasibility  of 
underground  distribution  in  the  congested  parts  of  the  city, 
either  as  to  cost,  construction,  or  physical  difficulties  of  every 
kind  actually  existing.  As  the  proof  shows  that  the  companies 
still  retain  poles  in  the  congested  parts  of  the  city  (that  is,  those 
parts  where  the  houses  are  close  and  many  telephones  in  use), 
we  will  not  pursue  the  question  of  cost  further. 

Our  conclusions  are  (1)  that  ordinance  No.  41  does  not  im- 
pose upon  the  companies  any  obligation  to  construct  undei- 
ground  conduits  in  every  or  any  street  along  which  it  desires 
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to  furnish  telephone  service;  (2)  that  they  are  bound  to  remove 
all  poles  along  the  streets  where  the  conduit  is  constructed  and 
the  cable  laid^  (3)  except  sujch  poles  as  are  necessary  for  dis- 
tribution; (4)  that  there  is  a  new  system  of  distribution,  not 
calling  for  the  use  of  poles,  feasible  as  to  cost  and  mechanical 
construction^  where  many  telephones  are  in  use;  (5)  that  in  the 
congested  parts  of  Baltimore  city  the  new  system  is  practicable 
and  reasonable,  and  all  poles  therein  along  the  streets  contain- 
ing the  conduit  should  be  removed,  before  the  court  will  inter- 
fere to  secure  the  right  to  the  companies  to  make  further  ex- 
tensions of  their  privileges  under  the  ordinanca  Decree  re- 
versed, with  costs>  and  cause  remanded* 


Note. — This  and  the  two  preceding  casee  are  different  stages  in  the  same 
litigation.  See  note  to  CommonweaUh  v.  Warwiok,  po9t;  also  note  at  end 
of  Part  L 
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Minneapolis  and  Othebs. 

Minne80ia  Supreme  Court,  AuguMt  fi,  1000. 
(81  Minn.  140.) 

MUTVICIPAL  CONTROL  OF  TELEPHONS  WIBES. — UNDKBGBOUND  WIFEa. 

(Head-note  by  the  Court) : 

The  city  council  or  governing  body  of  a  municipality  has  the  toidonbted 
right  in  the  exercise  of  the  police  power  to  order  the  placing  of  tele- 
graph and  telephone  wires  under  ground  whenever,  in  the  exercise  of  a 
fair  discretion,  it  decides  that  public  interests  require  it  to  be  done;  but 
it  cannot  act  arbitrarily  in  the  premises. 

An  ordinance  of  a  municipal  corporation  granting  a  telephone  company  the 
right  to  use  its  streets  for  the  erection  of  poles  and  overhead  lines,  under 
conditions  as  to  permits  and  directions  where  the  same  shall  be  placed, 
when  accepted  and  acted  upon  by  the  company,  is  a  contract  which  the 
municipality  cannot  unreasonably  or  arbitrarily  repeal  or  amend  so  as  to 
impair  rights  acquired  under  it. 
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When  sush  an  ordinance  has  invited  investments  and  expenditures,  made 
in  good  faith  and  in  reliance  upon  it,  the  city  authorities  cannot  arbi- 
trarily impose  by  subsequent  regulations,  without  necessity,  or  the  de- 
mands of  public  convenience,  additional  burdens  upon  the  company 
vrhich  are  clearly  beyond  the  reasonable  exercise  of  the  police  power. 

In  this  case  an  ordinance  of  the  city  of  Minneapolis  construed,  and 

Held,  upon  the  facts  set  forth  in  the  complaint  and  admitted  by  the  de- 
murrer, to  constitute  a  contract  with  the  plaintiff  authorizing  its  use 
of  streets,  subject  only  to  the  reasonable  and  necessary  restrictions  of 
its  exercise  of  the  police  power. 

Cases  of  this  series  cited  in  opinion:  New  Orleans  v,  Oi,  Bo.  Bell  Teleph,  d 
Tel.  Co.,  vol.  2,  p.  122;  Commonwealth  v.  Wanoick,  7  Am.  Electl.  Gas  — ; 
Rutland  Eleo.  Lt.  Co.  v.  Marble  City  Eleo.  Lt.  Co.,  vol.  4,  p.  256;  Hudson 
Teleph.  Co.  v.  Jersey  City,  voL  2,  p.  133. 

Appeal  from  judgment  of  District  CJourt,  Hennepin  coamty, 
sustaining  demurrer  to  complaint 

D.  F.  Morgan,  Arthur  H.  Noyes,  and  Oeo.  D.  Emery,  for 
appellant. 

Frank  Healy,  for  respondent 

Lovely,  J. :  This  action  was  brought  to  restrain  the  city  of 
Minneapolis,  its  mayor,  chief  of  police;^  and  city  engineer,  from 
the  threatened  enforcement  of  certain  ordinances,  as  illegal  in- 
terferences with  the  rights  of  the  plaintiff  in  the  use  of  its  tele- 
phone system  and  exchanges  in  that  city.  A  demurrer  was  in- 
terposed by  the  defendants  denying  the  sufficiency  of  the  com- 
plaint to  state  a  cause  of  action.  The  court  below  sustained  the 
demurrer,  from  which  order  plaintiff  appeals. 

The  complainant  sets  forth  at  length  the  grievances  of  which 
plaintiff  complains,  and  facts  which  justify  its  fears  that  the 
defendants  will,  by  tte  enforcement  of  two  recent  ordinances, 
practically  destroy  the  value  of  its  property,  and  asks  for  an  in- 
junction to  restrain  tihe  threatened  invasion  of  its  vested  rights. 
It  is  not  necessary  to  set  forfh  the  complaint  in  full,  but  we  shall 
call  attention  briefly  to  the  facts  pleaded,  which  have  led  us  to 
the  conclusion  that  the  demurrer  should  have  been  overruled. 
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The  telephone  exchange  system  of  plaintiff  has  a  central  station 
in  Minneapolis,  with  substations,  switch  boards,  appliances,  and 
many  thousand  miles  of  wire  in  subsurface  conduits,  as  well  as 
upon  110  miles  of  lines  stretched  on  poles  throughout  the  city, 
connected,  through  the  central  station,  with  each  other  and  with 
similar  exchanges  in  other  cities  in  the  State  of  Minnesota,  as 
well  as  the  adjacent  States  of  North  and  South  Dakota,  Iowa, 
and  Wisconsin.  Its  general  system  includes  numerous  toll  lines 
extending  into  those  States,  and  comprising  more  tlian  3,500 
miles  of  pole  lines  and  27,000  miles  of  wire,  with  public  stations 
to  the  number  of  600  or  more,  all  of  whidi  exchanges  and  toll 
stations  are  connected  with  the  central  office  at  Minneapolis  and 
with  each  other,  affording  intercommunication  with  more  than 
12,000  individual  subscribers,  and  is  of  great  beneficial  use  to 
the  public  generally.  This  system  was  completed  and  has  been 
extended  from  time  to  time  since  1883,  in  reliance  upon  an  ordi- 
nance of  the  city  wherein  the  municipality  authorized  the  use 
and  occupation  of  its  streets  for  such  purpose,  and  prescribed 
the  conditions  governing  the  sama  Section  1  of  this  ordinance 
provides  that  plaintiff  *4s  hereby  authorized  to  erect,  establish, 
and  maintain  within  the  limits  of  the  city  of  Minneapolis  tele- 
phone poles,  and  to  stretch  and  maintain  thereon  the  necessary 
wires  for  a  telephone  exchange  system,  according  to  the  condi- 
tions hereinafter  stated."  Section  2  provides  that  the  plaintiff 
''shall  file  in  the  office  of  the  said  city  engineer  a  statement  of 
the  streets  and  alleys  of  the  said  city  which  it  has  already  occu- 
pied under  permission  of  the  city."  Section  3  provides  that 
the  plaintiff  "shall  file  with  the  city  engineer  written  applica- 
tion for  all  streets  or  alleys  it  may  hereafter  wish  to  occupy 
with  its  poles  and  wires,"  and,  further,  that  "if  such  application 
shall  be  approved  by  the  city  engineer  and  the  chief  engineer  of 
the  fire  department,  such  approval  shall  be  deemed  a  permission 
of  the  city  to  so  occupy  said  streets  and  alleys  for  the  purpose 
above  stated."  Section  5  provides  that  "in  case  of  a  change  of 
grade  of  any  street  or  pavement  so  occupied  by  said  company 
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it  shall  reset  its  poleB  so  as  to  conform  to  the  grade  of  such  street 
or  pavemeat  so  changed,  and  in  such  manner  as  the  dty  engineer 
shall  direct;  and  said  polee  and  wires  shall  be  removed  when- 
ever, in  the  opinion  of  the  city  council,  the  public  interest  shall 
so  requira"  After  the  plaintiff  had  accepted  this  ordinance, 
and  had  established  a  large  part  of  its  system,  the  city,  by  an 
ordinance  approved  December  10th,  1886,  required  the  com- 
pany to  remove  its  jpoles  throughout  a  certain  district  defined 
therein,  embracing  business  portions  thereof,  and  including  x 
total  area  of  88-100  of  a  square  mile,  and  to  place  its  wires 
throughout  this  district  in  cables  laid  in  conduits  beneath  the 
surface  of  the  streets,  which  requirement  the  plaintiff  complied 
with  at  an  additional  cost  of  $300,000.  In  May,  1899,  a  f  u]> 
ther  ordinance  was  adopted,  amending  the  last  ordinance, 
whereby  the  original  underground  conduit  district  was  enlarged 
to  ten  times  its  former  area  by  the  addition  of  186  miles  of 
streets  not  previously  included  therein,  in  which  the^  plaintiff 
then  maintained  70  miles  of  its  pole  line  system,  carrying  over 
3,000  miles  of  wire,  costing  $125,000,  and  supplying  its  service 
to  more  than  2,000  subscribers  residing  in  that  territory.  The 
complaint  sets  forth  specifically  that  in  the  district  included  in 
the  last  ordinance  the  lines  of  plaintiff  are  so  located  and  con- 
structed as  not  to  interfere  with  or  obstruct  the  safety  or  con- 
venience of  ordinary  travel  upon  such  streets  in  any  way,  and 
that  the  whole  of  plaintiff's  system  as  now  extended  and  looated 
therein  is  safe  and  convenient  for  the  public  use;  also  that  the 
new  district  includes  a  large  area  of  the  city,  very  mudi  of 
which  is  sparsely  populated  and  settled,  wherein  many  of  the 
streets  axe  not  opened  or  graded,  and  that  the  expense  of  comply- 
ing with  such  ordinance  is  so  great  that  the  plaintiff  cannot  con- 
form thereto,  but  must  abandon  the  maintenance  of  its  system, 
and  will,  by  the  enforcement  of  the  ordinance,  be  prohibited 
from  the  occupation  of  the  streets  within  such  district,  except 
in  accordance  with  the  plan  or  mode  prescribed,  which  is  not 
required  or  demanded  by  public  safety   or   convenience,    and 
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whicli  is  so  expensive  that  it  cannot  be  adopted,  to  the  loss  of 
that  portion  of  its  system  and  the  value  of  the  business  it  noi\v 
conducts  therein^  and  to  the  injury  of  the  entire  system  and  the 
public  by  largely  curtailing  its  extent  and  servica     The  com- 
plainant also  alleges  that  in  October,   1899,  the  city  again 
amended  the  underground  ordinance  of  1886,  wherein,  with 
reference  to  this  subject,  it  in  terms  provided  "that  until  the  1st 
of  December,  1903,  the  city  council  of  the  city  of  Minneapolis 
may  permit  the  erection  of  poles,  brackets^  wires  and  fixtures 
within  the  new  territory,  subject  to  the  right  of  the  city  council 
to  cause  the  removal  of  such  poles,  brackets,  wires  and  fixtures 
at  any  time  it  may  order  and  direct  the  same  to  be  removed,*' 
which  is  claimed  to  be  an  unreasonable  and  arbitrary  discrimi- 
nation in  the  granting  and  refusing  of  privileges  before  granted 
and  provided  for,  without  regard  to  the  places  or  persons  af- 
fected, or  the  public  requirement^  or  the  circumstances  upon 
which  the  same  may  be  desirableu    It  is  alleged  further  that  rer- 
pairs,  extensions,  and  renewals  of  lines  throughout  the  tele- 
phone districts  of  the  city  are  necessary,  and  must  be  made  from 
time  to  time,  to  keep  them  safe  and  efiicient  for  public  serviceu 
It  appears  also  that  after  the  adoption  of  the  last  ordinance  the 
plaintiff  has  requested  from  the  proper  authorities  permission 
to  make  repairs  and  extensions  of  its  lines,  which  privileges 
have  been  refused,  under  the  alleged  authority  of  the  last  two 
ordinances,  and  plaintiff's  servants,  in  attempting  to  make  the 
same,  have  been  arrested,  and  forbidden  under  penalty  of  arrest 
from  making  necessary  repairs,  in  maintaining  such  lines. 

It  is  asserted  by  plaintiff  that  the  action  of  the  city  in  the 
respects  referred  to  and  in  its  requirements  thus  brought  under 
review  constitutes  an  unlaw^ful  impairment  and  interference 
with  its  vested  contract  rights,  and  amounts  to  a  destruction  and 
confiscation  of  its  property  by  a  prohibition  of  the  use  and  en- 
joyment of  its  franchises,  for  which  damages  are  sought  to  be 
recovered,  and  it  is  asked  that  by  in  junctional  order  the  defend- 
ant be  restrained  from  further  enforcement  of  the  subsequent 
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restrictions^  or  any  interference  with  its  legal  contract  rights 
and  privileges  secured  under  the  ordinance  of  1883.    In  view  of 
the  disposition  which  we  deem  it  our  duty  to  make  of  this  ap- 
peal we  shall  only  consider  the  effect  of  the  original  ordinances 
under  which  the  plaintiff  was  authorized  to  establish  and  main- 
tain its  system,  in  connection  with  the  ordinances  of  May  and 
October,  1899,  under  whidi  the  rights  of  the  plaintiff,  as  set 
forth  in  the  complaint,  are  and  will  be  violated  by  the  city  un- 
less restrained  by  injunction.    It  is  claimed  on  the  part  of  the 
defendant  that  under  the  charter  of  the  city  in  the  exercise  of  its 
governmental  powers  it  had  the  right  to  enact  and  enforce  the 
two  ordinances  referred  to  without  reference  to  their  reasonable- 
ness or  effect  upon  the  contract  rights  plaintiff  possesses  by  rea- 
son of  its  prior  acceptance  of  the  ordinance  under  which  its 
syetem  was  established.     On  the    argument    to    support  this 
theory,  counsel  for  defendant  put  the  issue  as  a  contest  between 
the  authority  of  the  common  council  to  rule  the  city  on  the  one 
hand,  and  of  the  telephone  company  to  violate  the  restraints  tf 
municipal  control  on  the  other.     Without  discussion  of  prin- 
ciples that  are  fundamental,  it  is  enough  to  say  that  such  an 
issue  is  not  raised  by  this  demurrer.     The  questions  presented 
doubtless  involve  the  authority  of  the  common  council,  but  we 
need  not  cite  authorities  to  support  the  self-evident  elementary 
principles  essential  to  any  government  that  such  authority  must 
not  be  arbitrarily  exercised.     It  is  not  a  question  of  "rule  or 
ruin"  between  the  city  and  the  telephone  company.     Neither 
may  rule  the  other.    Both  are  subject  to  "the  law  of  the  land ;" 
and  if  the  ordinance  of  1883,  which  was  accepted  by  the  plain- 
tiff, and  large  expenditures  of  money  made  in  reliance  thereon, 
is  a  contract  between  the  city  and  the  plaintiff,  the  latter  cannot 
wrongfully,  and  in  disregard  of  justice,  without  right  or  reason 
be  deprived  of  its  vested  rights  obtained  thereby,  without  a 
plain  and  palpable  violation  both  of  the  State  and  Federal  con- 
stitutions.   That  the  effect  of  the  first  ordinance,  and  the  accept- 
ance and  expenditures  of  large  sums  of  money  by  plaintiff  in  re- 
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lianoe  thereon,  established  such  contractual  rights  between  the 
parties,  we  have  no  right  to  question  either  upon  principle  or 
authority.    An  ordinance  of  a  municipality,  surrendering  a  part 
of  its  powers  to  a  corporation  to  secure  and  enoourage  works  of 
improvement,  which  require  the  ourtlay  of  money  and  labor,  ta 
subserve  the  public  interests  of  its  citizens,  when  accepted  and 
acted  upon,  becomes  a  contract  between  the  city  and  the  corpor- 
ation who  relied  upon  it,  and  the  grantee  cannot  be  arbitrarily 
deprived  of  the  rights  thus  secured.    They  are  protected  by  the 
organic  law  which  forbids  the  impairment  of  contracts  or  inter- 
ference with  vested  rights  without  due  process  of  law.    Cincinr 
nati  V.  Smithy  29  Ohio  St.  292 ;  Chicago  v.  Sheldon,  9  WalL  50; 
New  Orleans  Waterworks  Go.  v.  Rivers,  115  U.  S.  674,  6  Sup. 
Ot  273 ;  City  Ry.  Co.  v.  Citizens'  St.  R.  Co.,  166  U.  S.  567, 
17  Sup.  Ct  653 ;  Cincinnati  v.  Village,  36  Ohio  St  634 ;  Ciiy 
V.  Great  Southern,  2  Am.  ElectL  Oas.  122,  40  La.  Ann.  41,  3 
South.  633 ;  City  of  Burlington  v.  Burlington  St.  Ry.  Co.,  40 
Iowa,  144;  Com.  v.  City  of  Boston,  97  Mass.  555;  City  v. 
Wheeler,  88  Wis.    607,  60   N.  W.  818 ;    City  of  St.  Paul  v. 
Chicago,  M.  £  St.  P.  Ry.  Co.,  63  Minn.  330,  63  N.  W.  267,  65 
N.  W.  649,  68  N.  W.  458.    These  are  but  a  few  of  the  many 
authorities  which  clearly  enunciate  the  rule  above  stated,  the 
reason  for  which  is  founded  upon  the  most  obvious  principles  of 
justice,  ss  well  as  sound  policy  and  public  necessity;  for  no  one 
would  invest  his  money  to  further  any  plan  of  improvement  for 
his  own  as  well  as  the  general  benefit  if  the  right  to  the  advan- 
tages which  he  as  its  promoter  e(xx)ects  to  derive  from  its  success 
might  be  destroyed  by  the  auusertain  or  capricious  inclinations 
of  the  governing  body  of  the  municipality. 

If  the  city  could  not  arbitrarily  violate  the  contract  embraced 
in  the  ordinance  of  1883,  after  its  acceptance  by  the  company, 
it  must  likewise  be  acknowledged  that  the  plaintiff  was  subject 
to  such  reasonable  regulations  as  might  be,  by  the  city  authori- 
ties, adopted  for  the  good  government  of  the  municipality  to 
secure  the  necessary  advantages  of  urban  control  by  its  citizezis, 
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and  their  reasonable  rights  as  such,  of  whidi  it  is  the  conser- 
vator.   Unquestionably  there  is  a  continuing  right  by  the  city  to 
regulate  its  local  affairs.     This  right  is  what  is  universally 
known  as  the  police  power.    It  exists  intact  without  reservatiori 
in  the  constitution,  and  it  cannot  be  surrendered,  so  that  the 
franchises  of  private  corporations  must  be  conclusively  pre- 
sumed to  be  acquired  with  referance  to  its  existence,  and  con- 
tract rights  must  yield  to  the  proper  burdens  imposed  by  growth 
and  development    EUiottt^  Koads  &  S.  58,  60.     But  this  ex- 
tensive power  of  regulation  is  not  to  be  exercised  at  meore  whim 
or  caprica    It  should  be  appropriate  to  and  commensurate  with 
the  public  necessity  for  the  protection  and  promotion  of  public 
morals,  health,  safety,  necessity,  or  convenience  (City  of  Bur- 
lington V.  Burlington  8t.  By,  Go,,  49  Iowa,  144-147) ;  and  the 
application  of  the  police  power  cannot   be   extended    by    the 
authority  which  is  intrusted  with  such  application  to  an  arbi- 
trary misuse  of  private  righta    Any  such  unwarranted  exercise 
of  authority  is  unoonstitutional  and  void.    State  v.  Addington, 
12  Mo.  App.  214;  City  of  Saginaw  v.  Swift  Electric  Light  Co., 
113  Mich.  660,  72  N.  W.  6.     Eecently  the  subject  of  municipal 
control  over  the  erection  and  maintenance  of  poles  and  electric 
wires  in  the  streets  of  cities  has  received  particular  attention 
from  the  courts,  and  it  has  been  held  that  an  electric  company, 
which  has  been  granted,  by  the  local  authorities,  the  right  to  use 
the  streets,  and  has  constructed  its  line  in  compliance  with  and 
in  reliance  upon  the  terms  and  conditions  of  such  grant,  cannot 
be  made  the  subject  of  new  conditions,  aside  from  what  may 
necessarily  be  required  of  it  by  the  city  in  proper  exercise  of 
the  police  power  and  the  control  and  regulation  of  the  streets. 
Com.  V.  Warwick,  185  Pa.  St.  623,  7  Am.  Electl.  Cas.    — ,  40 
AtL  93 ;  Louisville  Trust  Co.  v.  Ciiy  of  Cincinnati,  47  U.  S.  App. 
36,  22  C.  C.  A.  334;  Levis  v.  Newton  (0.  C),  75  Fed.  884; 
City  V.  Oreat  Southern,  supra;  Rutland  Co.  v.  Marble  City,  4 
Am.  ElectL  Cas.  266,  65  Vt  377,  26  Atl.  62 ;  State  v.  Mayor, 
2  Am.  ElectL  Cas.  133,  49  N.  J.  Law,  303,  8  AtL  123.    We 
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need  not  go  further  in  disposing  of  the  demurrer  than  to  apply 
the  doctrine  established  by  these  authorities,  for  it  is  easily  ap- 
plied to  the  facts  which  are  conceded  by  tiie  demurrer.  The 
additions  of  ten  times  the  area  through  which  underground  coa- 
duits  mujst  be  constructed  at  an  enormous  additional  expense^ 
without  necessity,  is  violative  of  the  contract  entered  into  be- 
tween the  city  and  the  plaintiff  in  the  ordinance  imder  v^ich  the 
system  was  established.  The  requirements  imposed  by  the  later 
ordinance  upon  the  company  to  build  such  conduits  through  un- 
graded streets  in  suburban  parts  of  the  city  and  in  the  open 
country,  is  clearly,  upon  its  face,  unreasonable,  and  the  claim 
to  exorcise  such  right  on  the  part  of  the  common  council  of  the 
city  at  their  "will  and  mere  motion"  cannot  be  sustained  in  the 
reasonable  exercise  of  the  police  power,  or  upon  any  theory  that 
is  consistent  with  the  acquired  and  vested  rights  which  the  plain- 
tiff enjoys  under  the  constitution  and  the  laws.  The  authority 
thus  demanded  by  the  city  touches  the  limits  of  absolutism,  and, 
if  the  right  of  plaintiff  to  use  its  franchise  depends  upon  it>  it 
amounts  to  an  imneccssary  destruction  of  property  rights,  which 
no  municipality  can  or  ought  to  exercise,  and  does  not  receive 
the  sanction  of  this  court. 

We  cannot  agree  with  the  court  below  that  the  provisions  of 
section  6  of  the  ordinance  of  1883,  which  provides  for  the  re- 
moval of  poles  by  direction  of  the  municipality,  contains  a  reser- 
vation of  authority  in  the  city  to  enforce  the  removal  of  the 
same  at  its  pleasura  Conceding  that  the  provisions  of  section 
5  extend  to  the  whole  ordinance, —  which  we  do  not  decide, — 
and  thereby  authorized  the  city  to  order  the  removal  of  the  poles 
from  streets  not  being  graded,  such  power  cannot  be  unreas- 
onably and  arbitrarily  exercised.  This  provision  manifestly 
implies  the  exercise  of  judgment  upon  such  necessities  as  are 
always  liable  to  arise  in  improving  the  streets,  to  be  enforced 
only  for  the  public  good  in  the  administration  of  municipal 
functions,  under  the  authority  of  the  police  power.  In  a  proper 
case,  where  the  city  exercises  its  power  of  control  in  the  r^ula- 
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tion  of  the  use  of  the  streets  by  the  plaintiff,  based  upon,  neces- 
sity and  the  interests  of  the  public,  that  power  will  be  sustained. 
Beyond  that  limit  it  cannot  go.  The  reservation,  in  the  ordi- 
nance of  October,  1899,  to  the  city,  of  the  right  to  grant  or  re- 
fuse the  occupation  of  the  streets  at  its  own  will,  is  nothing  bet- 
ter than  a  declaration  of  a  right  to  arbitrarily  grant  or  refuse 
the  privileges  to  which  it  refers.  The  two  ordinances  of  May 
and  October,  1899,  which  upon  their  face  and  in  terms  seek  to 
amend  the  first  underground  ordinance  of  1886,  are  to  be  road 
and  construed  together  as  one  enactment;  for,  when  such  au 
amendment  is  adopted,  there  are  not  two  separate  enactments, 
the  old  and  the  new,  but  by  their  union  there  is  produced  one 
law,  viz.,  the  ordinance  as  amended.  Black  Interp.  Laws,  pp. 
356,  357.  When  these  ordinances  are  read  together,  as  they 
evidently  should  bcj,  under  the  facts  admitted  by  the  demurrer, 
they  are,  as  a  whole,  void,  for  they  are  clearly  open  to  the  ob- 
jection which  is  best  stated  in  a  leading  authority  in  the  highest 
court  of  the  land  upon  a  similar  question :  "They  seem  to  confer, 
and  do  actually  confer,  not  a  discretion  to  be  exercised  upon  a 
consideration  of  the  circumstances  of  each  case,  but  a  naked  and 
arbitrary  power  to  give  or  withhold  consent,  not  only  as  to 
places,  but  as  to  persons.  ♦  *  *  The  power  given  *  ♦  * 
is  not  confined  to  discretion  in  the  legal  sense  of  that  term,  but 
is  granted  at  mere  will.  It  is  purely  arbitrary,  and  acknowl- 
edges neither  guidance  nor  restraint."  Yick  Wo  v.  Hopkins,  118 
U.  S.  356,  6  Sup.  Ot.  1064;  People  v.  Mutual,  38  Mich.  164; 
City  V.  Great  Southern,  supra;  State  v.  Finch  (Minn.),  78 
Minn.  118,  80  N.  W.  866. 

We  do  not  intend,  in  the  disposition  of  this  case,  to  abridge 
the  wholesome  right  of  the  municipal  government  to  regulate 
their  internal  and  domestic  affairs  within  the  limits  essential  to 
the  welfare  of  their  citizens.  A  city  has  the  right  to  enact  reas- 
onable ordinances,  and  to  enforce  them ;  but  it  is  the  conservator, 
not  tlie  autocrat,  of  the  police  power.  It  may  originate  its  use- 
ful authority,  and  apply  it  by  specific  and  valid  regulations ; 
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but  that  exercise  is  not  despotic,  nor  absolute,  but  is  open,  to  re- 
view, and  an  ordinance  that  upon  its  face  is  unreasonable  and 
arbitrary  is  subject  to  judicial  examination.  When  it  is  not 
bounded  by  a  fair  and  wise  administration  of  municipal  author- 
ity, but  is  unreasonable  and  arbitrary,  it  will  be  declared  void, 
and  the  municipality  restrained  from  its  enforcement.  Evison 
V,  Railway  Co.,  46  Minn.  376,  48  N.  W.  6.  To  prevent  any 
misunderstanding,  we  add  that  the  complaint  tenders  the  issue 
that  the  city  council  arbitrarily  and  without  any  reasonable  ne- 
cessity enacted  the  ordinance  complained  of.  The  demurrer  ad- 
mits the  allegations  of  the  complaint  in  this  respect^  and  our 
conclusion  is  based  upon  this  admission.  If,  however,  the  plain- 
tiff on  the  trial  fails  to  establish  such  allegations  by  competent 
evidence,  it  must  comply  with  the  ordinance,  for  it  is  not  to  be 
doubted  that  the  city  council  has  the  plenary  power  to  extend 
the  subsurface  district  wherever,  in  the  exercise  of  a  fair  discre- 
tion, it  decides  that  public  interests  require  it  to  be  done ;  but  it 
cannot  do  so  arbitrarily  in  the  premises  as  alleged  in  tbe  com- 
plaint. 

We  have  not  thought  it  necessary  to  consider  the  claim  of 
counsel  for  defendant  that  the  charter  of  the  city  of  Minneapo- 
lis authorized  or  warranted  the  adoption  of  the  ordinance  of 
1899,  if,  in  the  view  which  we  have  taken,  which  is  expressed 
above,  such  charter  provisions  would  be  in  violation  of  the  con- 
stitution ;  but  our  examination  of  the  subject  does  not  lead  us 
to  the  conclusion  that  there  is  any  inconsistency  between  the 
charter  of  the  city  and  the  rights  of  the  plaintiff  as  justifies  such 
claim.  The  order  of  the  trial  court  sustaining  the  demurrer  is 
reversed,  and  the  case  is  remanded  for  further  proceedings  a<^ 
cording  to  law. 


Note. — See  note  to  next  case;  also  note  to  Commomcealth  v.  Warwiok 
post.;  also  note  at  end  of  Part  I. 
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kobthwestebn  telephone  ezghakob  compant  v.  citt  of 

Minneapolis  et  al. 

Minnesota  Supreme  Court,  May  \0,  1901. 
Telephone. — ^Undebobound  wibes. 

(Hemd-note  by  the  Court) : 

Held,  that  under  the  general  laws  of  this  State  (sec.  28,  e.  84,  Gen.  St. 
1866),  as  amended  by  chapter  73,  Gen.  Laws  1881  (sec.  264,  Gen.  St. 
1894),  telephone  companies  are  given  the  right  to  erect  poles  and  wires 
within  the  urban  ways  and  streets  of  this  State  as  well  as  upon  rural 
highways. 

That  the  provisions  of  the  charter  of  Minneapolis  confer  upon  that  city  no 
authority  to  arbitrarily  order  a  removal  of  such  poles  and  wires,  but  only 
the  right  to  regulate  the  placing  of  the  same  in  its  streets,  and  to  com- 
pel the  telephone  companies  to  put  their  wires  in  subsurface  conduits 
when  reason,  convenience,  or  the  good  government  of  the  municipality 
requires. 

Case  of  this  series  cited  in  opinion:  Cater  v.  If.  W.  Teleph.  Exchange  Co^ 
vol.  5,  p.  111. 

Behearing. 

D.  F,  Morgan,  A.  H.  Noyes,  and  G.  D.  Emery,  for  appellant. 

Frank  Healey  (T7.il.  Lancaster,  of  counsel ),  for  respondents. 

Lovely,  J. :  The  public  importance  of  our  previous  decision 
upon  the  control  by  the  municipalitied  of  this  State  of  their 
streets  in  the  use  of  the  same  by  telephone  companies,  as  well 
as  the  fact  that  full  consideration  was  not  given  in  the  original 
opinion  to  the  subject  of  legislative  authority  for  such  control, 
nor  to  the  dependent  rights  of  the  telephone  companies  there- 
under, has  required  a  reinvestigation  of  the  whole  subject 
upon  a  reargument  Counsel  for  the  respective  parties 
have  not  only  fully  reargued  all  the  questions  submitted 
on  the  previous  hearing,  but  have  filed  extensive  additional 
briefs.     We  have  been  further  aided  by  the  briefs  of  counsel  in 
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a  similar  case  arising  in  the  city  of  Duluth,  which,  have  been 
of  much  assistance,  and  have  beem  fully  considered  in  the  result 
reached.  It  was  urged  for  respondent  that  tiie  court,  in  its  opin- 
ion, had  assumed  that  the  authority  to  make  the  contract  upon 
which  the  decision  rested,  between  the  telephone  company  and 
the  city,  existed,  without  pointing  it  out,  while  in  fact  no  such 
authority  did  exist  It  is  true,  such  authority  was  not^  in  fact, 
discussed  in  the  opinion.  The  course  on  the  oral  argument  by 
counsel,  and  the  pressing  demand  for  a  speedy  decision,  were  to 
some  extent  responsible  for  this  omission.  The  opinion  rested 
principally  upon  the  allegation  in  the  complaint  that  the  city 
council,  in  the  adoption  of  two  recent  ordinances  of  1899,  had 
acted  arbitrarily,  without  reason  or  necessity,  after  the  plaintiff 
had,  at  the  invitation  of  the  city,  upon  privileges  received,  and 
in  consideration  of  public  utility  and  benefit^  expended  large 
sums  of  money  in  availing  itself  of  the  rights  granted  in  a  pre- 
vious ordinance  of  the  municipality.  We  recognize  that  im- 
portant questions  other  tlian  those  actually  referred  to  in  the 
opinion  are  material  to  the  disposition  of  the  order  of  the  trial 
court,  and  have  regarded  it  as  our  duty  to  reconsider  so  much  of 
the  subject  involved,  determinative  of  this  appeal,  but  not  refer- 
red to  in  the  opinion,  which  we  think  may  be  embraced  compre- 
hensively in  the  following  propositions:  (1)  Did  the  telephone 
company  have  any  right  from  the  State  to  erect  its  poles  and 
wires  in  defendant's  streets  ?  If  so,  what  was  the  nature  and  ex- 
tent of  such  right  ?  (2)  Did  the  city  possess  a  delegated  power 
to  control,  limit,  regulate,  or  restrict  the  placing  of  poles  and 
\vires  by  plaintiff  in  its  streets  ?  And,  if  so,  what  were  the  limi- 
tations of  such  right  ? 

1.  What  were  plaintiff's  rights  under  the  general  laws  of 
this  State  ?  It  was  claimed  that  we  had  overlooked  the  fact  in 
the  previous  opinion  that  under  the  decisions  of  this  court  the 
city  of  Minneapolis  had  no  power  to  make  the  contract  with  the 
telephone  company,  for  the  reason  that  such  power  must  neces- 
sarily be  derived  from  the  State,  where  it  originally  belonged, 
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as  an  element  of  its  sovereignity,  and  that  the  State  has  never 
delegated  such  power  to  the  city,  from  which  conclusion  it  would 
necessarily  follow  that  the  contract  between  the  city  and  the 
oampany  was  in  excess  of  authority.  The  decisions  invoked  to 
support  this  position  undoubtedly  sustain  the  view  that  the 
plaintiff  must  necessarily  rest  its  authority  upon  a  prior  grant 
of  power  from  the  State.  Nash  v.  Lowry,  37  Minn.  261 ;  City 
of  SL  Paul  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  63  Minn-  330,  63 
N.  W.  267,  65  N.  W.  649,  68  K  W.  468,  34  L.  R  A.  184.  It 
is  not  to  be  questioned  that  this  original  element  of  State  control 
over  its  public  thoroughfares  might  be  legally  delegated  to  muni- 
cipalities,  even  to  the  power  of  excluding  poles  and  wires  en- 
tirely from  urban  streets.  In  such  case  the  streets  cannot  be 
used  except  by  permission  of  the  city,  who  can  restrain  such  use 
without  reference  to  public  benefit  or  advantage ;  and  this  con- 
clusion presents  the  necessity  of  referring  to  the  general  legisla- 
tion of  the  State,  where  authority  to  use  such  thoroughfares  for 
poles  and  wires  must  be  found,  if  it  exists. 

In  1880  the  following  statutory  provision  applicable  to  tele- 
graph companies  was  enacted : 

"Any  telegraph  company  incorporated  or  organized  under  the  laws  of 
this  State,  shall  have  full  power  and  right  to  use  the  public  roads  and  high- 
ways of  this  State,  on  the  line  of  their  route,  for  the  purpose  of  erecting 
posts  or  poles  on  or  along  the  same,  to  sustain  the  wires  or  other  fixtures; 
provided,  however,  that  the  same  shall  be  located  as  in  no  way  to  interfere 
with  the  safety  or  convenience  of  ordinary  travel  on  or  over  the  said  roads 
or  highways." 

This  section  was  incorporated  into  the  revision  of  1866,  where 
it  continued  without  change  until  1881,  when  this  statute  was 
amended  by  inserting  after  the  word  "tele^aph"  the  words  "or 
telephona"  Chapter  73,  Qen.  Laws  1881  (section  2641,  Gen. 
St^  1894).  In  passing,  it  may  be  well  to  say  thait  this  court  has 
nenrer  recognized  any  difference  in  character  between  telephone 
and  telegraph  companies.  "The  transmission  of  intelligence  by 
telegraph  or  telephone  is  a  business  of  a  public  character,  to  be 
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conducted  under  public  control,  in  the  same  manner  as  the  trans- 
portation of  persons  or  property  by  common  carrier."  Cater  v. 
Exchange  Co.,  5  Am.  Electl.  Cas.  Ill,  60  Minn.  539,  63  N.  W. 
Ill,  28  L.  R.  A.  310.  And  again,  as  vigorously  expressed  in  a 
later  opinion  of  this  court  (Collins,  J.)  :  "In  these  days  there 
ought  to  be  no  one  to  question  the  statement  that  the  telephone  is 
simply  an  improved  telegraph."  Northwestern  Telephone 
Exch.  Co.  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  79  N.  W.  315.  In 
practical  application,  it  is  not  easy  to  recognize  any  difference  in 
the  subjectrmatter  (the  erection  of  poles  and  wires  on  public 
highways),  in  the  manner  of  erecting  and  maintaining  the  same, 
the  public  benefits  to  be  derived,  or  the  burdens  to  be  created, 
although  the  more  extensive  use  of  telephone  exchanges  has  given 
to  the  latter  improvement  a  greater  utility ;  but,  for  the  purpose 
of  construing  the  effect  of  the  legislative  enactment  referred  to, 
no  distinction  can  be  made  in  favor  of  telegraph  over  telephone 
companies,  in  the  imposition  of  burdens  upon  the  public  thor- 
oughfares of  this  State.  It  is  well  known  to  every  one  that  the 
telegraph  companies  have  always  had  their  oflSces  in  business 
centers,  at  which  places  only  intelligence  has  been  transmitted 
and  delivered  for  the  benefit  of  their  patrons;  and  it  is  likewise 
as  well  known  that  at  no  time  since  the  first  enactment  of  the 
statute,  in  1860,  have  telegraph  companies  directly  delivered 
from  their  wires  messages  at  private  residences  on  rural  high- 
ways, while  their  poles  and  wires  have  been  erected  and  con- 
tinued over  the  same  at  all  times.  The  difference  between  the 
use  of  the  streets  by  telegraph  and  telephone  companies  in  this 
respect  is  worthy  of  note.  For  nearly  ten  years  after  the  amend- 
ment of  1881  was  adopted,  the  benefits  conferred  upon  telephone 
companies  were  not  used  upon  rural  highways,  but  to  a  great  ex- 
tent on  city  streets.  It  was  not  until  after  1890  that  the  long-dis- 
tance telephone,  for  which  such  use  would  have  been  available, 
was  known  in  this  State.  Within  a  very  short  time  thereafter 
the  cities  and  villages  throughout  the  country  were  connected, 
largely  through  the  imposition  of  the  servitude  previously  en- 
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joyed  only  by  telegraph  companieB,  and  such  highways  made 
subservient  thereto.  These  historical  f  acts^  of  which  the  court 
must  take  notice^  are  to  be  borne  in  mind,  to  appropriately  apply 
the  statute ;  for  if  the  legislature,  by  the  use  of  the  words  "roads" 
and  "highways"  therein,  intended  to  adopt  the  popular  sense  in 
which  these  words  were  understood,  such  intention  must  prevail, 
and  be  held  to  have  given  authority  to  the  plaintiff  to  erect  its 
poles  and  wires  within  the  highways  of  defendant  and  other 
cities  throughout  the  State,  for  the  legislature  must  be  under- 
stood to  mean  what  it  has  plainly  expressed.  Where  the  legi?,- 
lative  intent  is  plainly  expressed,  so  that  the  act,  read  by  itself, 
or  in  connection  with  other  statutes  pertaining  to  the  same  sub- 
ject, is  clear,  certain^  and  unambiguous,  the  courts  have  only  the 
simple  and  obvious  duty  to  enforce  the  law  according  to  its 
terms.    This  is  elementary.    Suth.  St.  Const,  sec  237. 

It  is  contended  by  defendant  that  such  was  not  the  legislative 
intent  in  the  enactment  of  the  amended  statute  of  1881,  which 
gives  the  same  right  to  telephone  as  to  the  telegraph  companies, 
but  that  a  distinction  was  intended,  and  must  be  now  applied,  in 
construing  this  statute,  as  between  urban  and  rural  highways, 
limiting  such  use  soldy  to  ccuc.ry  roads.  The  definition  of  a 
word  in  a  statute  need  not  be  absolutely  decisive  of  its  meaning 
in  all  cases.  The  history  of  the  act,  its  general  purpose,  the  mis- 
chief to  be  cured  or  benefits  to  be  obtained,  according  to  general 
understanding,  as  well  sb  the  sense  to  be  derived  from  its  con- 
nection in  the  same  or  other  statutes,  may  be  essential  to  aid 
courts  in  the  duty  of  construction.  But^  in  a  legislative  enact- 
ment that  has  continued  for  many  years  without  cavil  or  ques- 
tion, the  first  source  of  inquiry  is  the  popular  meaning  of  the 
words  employed  to  express  its  sense,  and  furnishes  the  natural 
and  reasonable,  as  well  as  the  primary,  legal  source  of  interprr - 
tation;  and  for  authoritetive  definitions  we  necessarily  turn  to 
the  standard  dictionaries  of  our  language  The  popular  mean- 
ing of  the  word  "road"  is  defined  in  the  Century  Dictionary  as 
"a  public  way  for  passage  or  travel ;  a  strip  of  ground  appro- 
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priatod  for  travel,  forming  a  line  of  communication  between  dif- 
ferent places ;  a  highway ;  hence  any  similar  passage  for  travel, 
public  or  private."  The  same  authority  defines  the  word  "hi^- 
way"  as  "a  public  road  or  passage;  a  way  open  to  all  passengei-g 
by  either  land,  or  water."  The  approved  legal  definition  of 
"highway"  is  "a  passage  or  road  through  the  country,  or  some 
parts  of  it^  for  the  use  of  the  peopla  It  is  the  generic  name  for 
all  kinds  of  public  ways."  Bouv.  Law  Diet,  "Highways."  The 
word  "highway"  has  been  used  in  its  generic  sense  extensively 
in  decisions  of  the  courts  to  which  our  attention  has  been,  di- 
rected in  the  briefs  and  arguments  of  counsel,  and  it  does  iw« 
appear  from  such  use  that  any  distinction  has  been  made  in  the 
application  of  the  word  "highway"  to  a  country  road  which 
would  distinguish  it  from  an  urban  street  or  way.  A  very  dis- 
tinctive recognition  has  been  made  by  our  own  court  of  the  use 
of  the  term  "highway"  as  applicable  to  city  streets,  whereby,  in 
chapter  13,  sec  47,  Gen.  St.  1878  (sec.  1832,  Gen.  St  1894), 
it  is  provided  that  "when  any  road  or  portion  thereof  shall  have 
been  used  and  kept  in  repair,  and  worked,  for  six  years  continu- 
ously as  a  public  highway,  the  same  shall  be  deemed  as  having 
been  dedicated  to  the  public,  and  be  and  remain,  until  lawfully 
vacated,  a  public  highway."  Under  this  section,  notwithstand- 
ing its  reference  to  the  town  in  which  the  road  is  located,  tlie 
same  has  been  considered  as  applicable  to  incorporated  munici- 
palities. Village  of  Benson  v,  St.  Paul,  M,  &  M.  Ry.  Co.,  62 
Minn.  198,  64  X.  W.  393 ;  Hall  v.  City  of  St.  Paid,  56  Minn. 
428,  57  K  W.  928 ;  Elfelt  v.  Railway  Co.,  53  Minn.  68,  55  N. 
W.  116.  We  might  collect  authorities  without  number  to  show 
that  this  term  has  been  applied  in  judicial  decisions,  in  its  gen- 
eric sense,  to  city  streets.  The  result  of  such  investigation  leads 
to  the  conclusion,  seemingly  too  plain  for  serious  discussion,  that 
the  word  "highway"  in  actual  use,  embraces  city  streets  as  well 
as  country  roads,  furnishing  the  strongest  inference  that  it  was 
intended  to  apply  to  both,  and  that,  Tvhile  the  word  "street"  is 
more  often  used  than  "hijjhway"  to  desi^nat^  an  url>an  way,  yet 
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it  was  in  this  statute  used  for  botb  purposes.  We  cannot,  there- 
fore, by  looking  through  the  charters  of  different  cities  where  the 
words  "street"  and  "highway"  are  used,  respectively,  in  refer- 
ence to  urban  thoroughfares,  and  by  comparing  the  result,  neces- 
sarily determine  any  distinction  in  this  resp€ct;  for  where  a 
word  of  general  import  covers  two  classes,  and  another  only  one, 
the  obvious  and  sensible  inference  would  be  that  the  general 
term  was  intended  to  embrace  both,  and  we  do  not  discover  from 
the  reading  of  the  statute  under  consideration  any  intention  to 
restrict  or  limit  the  general  meaning  of  the  word  in  this  respect. 
The  suggestion  that  the  proviso  limiting  the  erection  of  posts  or 
poles  so  that  the  same  shall  "in  no  way  interfere  with  the  saf etj'' 
or  convenience  of  ordinary  travel  on  or  over  said  roads  or  high- 
ways" is  more  applicable  to  rural  than  urban  streets  is  of  little 
significance,  or  that  such  restriction  is  ordinarily  a  subject  of 
municipal  control  under  charter  provisions  has  no  persuasive 
force  in  construing  into  this  law  the  distinction  urged.  Ordi- 
narily travel  takes  place  on  city  streets  as  well  as  rural  roads, 
and  the  proviso  would  go  no  further  than  to  secure  protection 
when  needed.  Besides,  at  the  time  this  statute  and  its  proviso 
were  first  adopted  the  population  of  Minneapolis,  now  the  largest 
city  in  the  State,  was  less  than  3,000  people,  and  the  State,  in 
its  infancy,  encouraged  all  public  improvements  with  great  liber- 
ality ;  and  if  the  words  "ordinary  travel  and  convenience,"  in 
any  popular  sense,  are  more  applicable  to  country  than  city 
places,  which  is  not  clear,  the  restriction  in  the  proviso  at  that 
time  would  apply  to  a  greater  part  of  the  area  included  in  the 
cities  of  the  State  with  as  much  force  as  to  .any  country  road. 
Since  it  cannot  be  disputed  that  a  city  street^  in  the  popular 
sense,  is  a  highway,  and  that  the  plaintiff,  under  the  statute,  may  ' 
use  highways  under  the  limitation  so  as  not  "to  interfere  with 
the  safety  or  convenience  of  ordinary  travel,"  it  follows  that  the 
statute  must  be  treated  as  having  meant  what  it  said.  A  more 
critical  examination  of  its  language  than  is  furnished  by  its  or- 
dinary reading  is  not  useful  or  even  possible.     A  statute  must 
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be  treated  as  a  living  thing,  but  oftentimes  it  is  dissected  as  if  it 
were  a  dead  letter.  Our  duty  is  not  to  make  an  autopsy  upon 
its  remains,  but  to  sensibly  discover  what  it  means;  we  appre- 
hend that  the  reasons  which  led  to  its  enactment^  as  well  as  the 
manner  in  which  it  has  been  treated  by  our  people  and  ihe  legis- 
lature, if  consonant  with  its  sensible  meaning,  would  prevail 
Any  other  course  would  require  us  to  usurp  functions  we  do  not 
possess.  It  is  our  duty  to  construe  the  statute,  not  to  amend  or 
repeal  its  provisions. 

If  we  recur  again  to  the  historical  facts  which  assist  in  defin- 
ing the  meaning  of  this  law,  we  find  that,  so  far  as  the  placing  of 
poles  and  wires  on  highways  is  concerned,  that  right  was  created 
by  legislative  action  more  than  forty  years  ago,  and  it  has  con- 
tinued in  force  and  materially  aided  in  the  growth  of  this  great 
commonwealth ;  and  the  only  change  of  such  right,  until  1893, 
has  been  an  extension  of  its  benefits.     For  twenty  years  the  tele- 
graph companies  of  this  State  applied  its  terms  comprehensively 
to  cover  their  necessities  upon  all  public  ways,  both  rural  and 
urban,  when  the  telephone  companies  were  given  the  same  bene- 
fit.    For  ten  years  thereafter,  at  least,  the  telegraph  companies 
exercised  the  same  privileges  as  before,  while  the  telephone  com- 
panies during  the  intermediate  period  between  the  amendment 
and  the  origin  of  the  long-distance  service  derived  no  other  bene- 
fits than  within  the  urban  districts  to  which  they  confined  their 
business,  and  to  which  it  is  now  claimed  the  statnite  did  not  refer. 
In  other  words^  the  telephone  companies  were  using,  under  the 
benefits  of  this  statute,  without  apparent  objection,  the  places 
where  it  did  not,  on  defendant's  theory,  apply,  and  did  not  use 
the  only  places  where  it  did  apply,  while  the  telegraph  compa- 
nies were  using  both  for  the  same  purpose;  and  the  inference 
that  follows  is  obvious,  and  lies  upon  the  surface:     The  people 
understood  the  law  to  mean  what  it  said,  and  had  found  it  suffi- 
cient to  meet  the  necessities  of  the  people  of  this  State,  and  con- 
sonant with  the  demands  of  growth  and  progress,  and  for  thirty 
years  and  more  its  benefits  as  to  both  kinds  of  companies  were 
accepted,  and  it  was  not  amended  or  changed. 
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The  strongest  argument  in  support  of  defendants'  contention 
that  there  was  a  reserved  legislative  purpose  to  exclude  urban 
thoroughfares  from  the  benefits  of  the  statute  is  that  such  a  re- 
striction has  beeoi  practically  placed  upon  the  statute  by  the 
plaintiff  itself.  It  is  urged  that  plaintiff  and  others  similarly 
situated  have  repeatedly  sought  concessions  from  municipalities, 
particularly  from  defendants,  at  variance  with  the  right  to  use 
their  streets,  which  it  now  insists  upon;  that  the  privilege  of 
placing  poles  and  wires  in  the  streets  has  never  until  the  present 
time  been  demanded  as  a  right^  but  has  been  accepted  (as  under 
the  ordinance  of  1883,  set  forth  at  length  in  the  former  opinion), 
and  the  fact  that  the  plaintiff  has  recognized  the  power  of  the 
city  to  control  this  subject  is  to  be  given  weight;  and  this,  to  a 
certain  extent,  is  true,  although  to  what  extent,  and  how  far 
such  privileges  have  been  asked  for  and  received,  in  the  absence 
of  any  reliable  data,  it  is  not  easy  to  determina  There  is  some 
logical  force  in  this  claim,  although  it  cannot  be  deemed  control- 
ling, nor  sufficient  to  overcome  the  spirit  of  the  statute  expressed 
in  its  literal  terms ;  for  it  is  in  opposition  to  the  source  of  the 
real  authority  to  construe  the  law,  which  is  judicial,  and  vested 
in  the  courts.  If  the  meaning  of  the  words  of  the  statute  were 
doubtful,  the  interpretation  which  the  telephone  company  and 
the  city  have  placed  upon  its  meaning  might  be  more  weighty ; 
but  where  there  is  no  doubt,  or  private  policy  and  self-interest 
dictate  the  action  of  either  party,  such  argument  is  of  very  littlo 
foroa  Were  it  clear  that  no  such  authority  to  use  urban  ways 
had  been  vested  in  the  telephone  company  by  the  general  statute, 
its  assertion  or  assumption  of  such  right  would  not  create  it,  or, 
if  a  reasonable  construction  would  not  permit  such  a  view,  the 
plaintiff  could  not  determine  the  question  by  its  own  acts.  It 
would  still  be  for  the  courts,  rather  than  the  plaintiff,  to  conr 
strue  the  meaning  of  the  law. 

If  the  views  we  have  expressed  above  are  correct,  the  actual 
right  to  use  the  highways  of  the  State,  either  in  cities  or  upon 
cmintry  roads,  subject  to  necessities  of  ordinary  travel,  was  con- 
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ferred  upon  plaintiff.  The  defendant  has  for  years  assumed 
control  itself  of  this  right,  and  contracted  with  the  plaintiff  on 
that  basis,  notwithstanding  the  statute;  but  the  city  now  dis- 
claims that  it  had  such  right,  and  it  would  be  hardly  a  conclusive 
argument  for  the  plaintiff  to  say,  in  answer  to  this  claim,  that 
the  city  did  not  have  such  right,  because  it  had  construed  the 
statute  against  itself  in  this  respect,  by  adopting  the  ordinance 
of  1883,  and  could  not  repudiate  its  ultra  vires  acts.  The  pecu- 
liar nature  of  the  telephone  business  is  such  that  the  plaintiff  and 
defendant  do  not  stand  upon  equal  grounds  in  dealing  with  each 
other,  and,  notwithstanding  the  provisions  of  the  statute  author- 
izing the  use  of  city  streets,  the  exactions  of  the  municipality 
might  well  be  such  that  any  hostile  treatment  of  the  plaintiff 
might  greatly  injure  its  business  and  deprive  it  of  the  benefits 
to  be  derived  therefrom ;  and  it  is  quite  easy  to  see  how  the  plain- 
tiff might  well  desire  to  avoid  friction  with  or  antagonism  from 
the  city  in  the  enjoyment  of  its  franchises.  Again,  if  the  city, 
as  we  conclude  further  on,  had  the  reserved  power  of  regulation, 
in  the  interest  of  public  convenience  and  necessity,  in  the  plac- 
ing of  telephone  poles  and  wires  in  particular  streets  or  in  sub- 
surface conduits,  such  right  would  justify  action  on  the  part  of 
the  city  that  would  necessitate  concessions  that  the  city  would  be 
authorized  to  make  in  formal  respects,  and  the  argument  based 
upon  the  practical  construction  of  the  statute  falls  to  the  ground. 
We  have  not  overlooked  two  recent  enactments  affecting  tihe 
subject  In  1893,  for  the  first  time,  a  restrictive  proviso  was 
incorporated  into  an  amended  section  of  title  1,  sec.  1,  c  34,  Gen. 
St.  1878  (title  1,  sec.  2592,  c  34,  Gen.  St.  1894),  providing  for 
the  organization  of  corporations,  to  the  effect  that  no  franchise 
should  be  granted  to  telegraph  or  telephone  companies  that  would 
authorize  them  to  place  their  poles  and  wires  in  city  streets  with- 
out permission  of  the  municipality.  Gen.  La^vs  1893,  c  74. 
And  to  the  same  effect  is  Gen.  Laws  1899,  c,  51.  The  plaintiff 
was  organized  as  a  corporation  in  1878.  It  obtained  the  bene- 
fits of  the  act  of  1860,  above  referred  to,  in  1881,  which  became 
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a  contract  between  the  State  and  the  plaintiff  by  the  acceptance 
of  the  sama  Hence  the  proviso  in  the  law  of  1893  and  1899, 
being  prospeotive,  could  not  impair  rights  that  had  become 
vested,  because  forbidden  under  the  cleareet  prohibitions  in  the 
State  and  Federal  conjstitutions;  and  it  is  not  claimed  that  these 
statutes  did  so,  nor  is  it  possible  to  treat  the  latter  proviso  as  a 
legislative  interpretation  of  the  original  act  of  1860,  which  had 
been  continued  in  force  up  to  that  time,  without  change,  unless 
the  inference  follows,  for  what  it  is  worth,  that  these  restrictive 
provisions  were  enacted  to  impose  upon  companies  organized  in 
the  future  an  obligation  which  was  by  the  legislature  not  sup- 
posed to  be  expressed  in  any  previous  statuta  This  inference 
favors  plaintiff's  contention 

As  a  result  of  this  review  of  the  subject,  we  are  led  to  the  con- 
clusion that  the  plaintiff  had  a  right  to  use  the  streets  of  the  city, 
under  proper  regulations  and  restrictions  (referred  to  in  the 
original  appeal)  by  the  municipality.  What  such  power  of 
regulation  in  the  city  imposed  in  its  relation  to  the  plaintiff  is 
still  to  be  considered.  Since  the  first  argument  in  this  case  the 
general  statute  (section  2641,  Gen.  St.  1894)  has  been  judicially 
construed  by  the  United  States  Circuit  Court  of  this  district, 
and  the  condusions  expressed  above  find  authority  therein,  as 
well  as  the  necessary  deduction  that  any  ordinance  of  the  city 
interfering  with  or  impairing  tiie  vested  right  thus  conferred 
upon  the  plaintiff  by  the  State  violated  constitutional  rights  and 
was  invalid.    Ahhott  v.  City  of  Dvluth  (C.  C),  104  Fed.  833. 

2.  It  still  remains  to  consider  such  provisions  of  the  city  char- 
ter as  affect  the  subject  under  the  inquiry,  did  the  city  possess 
a  delegated  power  to  limit  and  regulate  the  placing  of  poles  and 
wires  by  plaintiff  in  its  streets ;  and,  if  so,  what  were  the  lim- 
its upon  such  right?  The  provisions  of  the  defendant's  char- 
ter germane  to  this  subject  at  the  time  when  the  ordinance 
of  1883  was  enacted  by  the  common  council  in  the  exercise  of  the 
delegation  of  power  to  defendant  over  its  streets  gave  it  the  right, 
under  subdivision  6,  sec.  6,  c.  4,  "to  prevent  the  encumbering  of 
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streets,  alleys,  lanes,  sidefwalks,  public  grounds^  or  wharves  witli 
caxriages,  carts,  wagons,  sleighs,  boxes,  lumbeir,  firewood,  posts, 
awnings  or  any  other  materials  or  substance  whatever;"  and  by 
subdivision  81,  sec  5,  c.  4,  the  power  ^'to  remove  and  abate  any 
nuisance,  obstruction  or  encroachment  upon  the  streets,  alleys, 
public  grounds  and  highways  of  the  city ;"  and  by  sec  1,  c  8, 
''the  care,  supervision  and  control  of  all  highways,  streets,  alleys, 
public  squares  and  grounds  within  the  limits  of  the  city."     Such 
was  the  power  delegated  to  the  city  council  to  adopt  the  ordi- 
nance of  1883,  set  forth  at  length  in  the  opinion,  which  conferred 
upon  the  plaintiff  the  right  to  use  and  occupy  the  streets  and 
alleys  of  the  city  with  its  poles  and  wires.     Nothing  in  the  pro- 
visions above  quoted  conflicts  with  the  power  to  pass  sudi  ordi- 
nance    On  the  other  hand,  under  such  general  provisions^  even 
in  the  absence  of  the  general  statute  (section  2641,  Gen.  St 
1894),  it  might  be  held  that  sufficient  power  was  to  delegated  for 
that  purpose     In  a  recent  case  decided  by  the  United  States 
Circuit  Court  of  Appeals  for  this  circuit,  it  was  held  (Sanborn, 
J.),  under  a  statute  where  the  city  of  Colorado  Springs  was  em- 
powered to  r^ulate  the  use  of  its  streets,  to  provide  for  the  light- 
ing of  the  same,  and  to  pass  all  ordinances  and  to  make  all  rules 
and  regulations  demanded  or  necessary  to  exercise  those  powers, 
that  "it  had  the  implied  authority  to  grant  the  right  and  privi- 
lege to  construct  a  power  house  to  generate  electricity  on  its  pub- 
lic grounds,"  etc     Pikes  Peak  Power  Co.  v.  City  of  Colorado 
Springs  (C.  C.  A.),  lOS  Fed.  1.     Thirty-four  days  after  the 
passage  of  the  ordinance  under  which  the  city  attempted  to  grant 
the  right  to  the  telephone  company  to  erect  its  poles  in  its  streets, 
the  charter  of  the  city  was  amended  by  adding  to  section  6,  c,  4, 
the  following  authority  to  be  exercised  by  the  council:     "To 
regulate  and  control  or  prohibit  the  placing  of  poles  and  the  sus- 
pending of  electric  and  other  wires  along  or  across  the  streets  of 
said  city,  and  to  require  any  or  all  already  placed  or  suspended 
either  in  limited  districts,  or  throughout  the  entire  city,  to  be 
removed  or  to  be  placed  in  such  manner  as  it  may  designate  be- 
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neath  the  soifaoe  of  the  street  or  sidewalk."  This  provision 
does  not  declare  that  the  power  therein  conferred  is  exclusive  in 
the  city,  nor  ihat  the  right  to  remove  poles  «md  wires  in  the 
streets  is  to  be  exercised  by  the  city  arbitrarily.  If  the  general 
statute  (section  2641,  Gen.  St  1894)  is  controlling,  as  we  have 
held  above,  this  provision  should  be  construed  so  as  to  harmonize 
with  that  statute^  and  not  given  such  a  construction  as  would 
give  absolute  power  tjo  the  city  to  remove  wires  and  poles  without 
reascm  or  necessity,  for  such  a  view  would  clearly  interfere  with 
plaintiff's  vested  rights ;  or  if,  as  we  are  led  to  believe,  there  was 
authority  under  the  previous  provisions  of  the  charter  in  force 
at  the  time  the  ordinance  of  1883  was  enacted  and  accepted  by 
the  plaintiff,  it  follows^  as  held  in  Pikes  Peak  Power  Co.  v.  City 
of  Colorado  Springs,  supra,  that  an  ordinance  of  a  city  passed 
under  legislative  authority,  within  the  provision  of  the  Federal 
constitution,  ^'cannot  be  repealed  by  later  ordinances  which 
would  be  so  clearly  a  violation  of  section  10,  art.  1,  which  pre- 
vents the  passing  of  a  law  impairing  the  obligations  of  a  con- 
tract^ and  the  fourteenth  amendment  to  the  constitution,  which 
forbids  the  taMng  of  property  without  due  process  of  law,"  that^ 
as  held  in  that  case,  ''no  argument  to  the  contrary  would  be 
worthy  of  a  moment's  consideration." 

So  far  we  have  considered  this  question  with  reference  to  the 
rights  of  the  plaintiff,  upon  the  allegations  of  the  complaint  well 
pleaded  that  allege  that  defendant  was  arbitrarily  attempting  to 
rnterfere  with  plaintiff's  rights;  but  the  provisions  of  the  city 
charter  which  we  have  quoted  do  possess  a  force  and  vitality  in 
authorizing  such  control  and  regulation  of  plaintiff's  business  by 
the  city  that  they  must  not  be  overlooked.  We  think  much  mis- 
understanding has  arisen  from  the  previous  opinion,  through  a 
failure  to  realize  what  was  actually  determined.  We  have  not 
held,  and  do  not  hold,  that  the  city  had  the  power  to  confer  upon 
the  plaintiff  vested  rights  to  irrevocably  occupy  its  streets,  in 
violation  of  any  reasonable  right  therein  by  the  city.  We  hold 
that  the  only  power  delegated  by  the  State  to  the  city  under  any 
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of  the  charter  provisions  referred  to  is  the  power  of  regulation^ 
and  the  necessary  control  incident  to  such  power.     We  held  in 
the  former  opinion,  and  now  hold,  that  the  only  contract  entered 
into  by  the  city  with  the  defendant  was  with  reference  to  the 
majmer  and  method  of  placing  its  poles  and  wires.     Snch  con- 
tract was  within  the  police  power  of  the  city,  and,  the  defendant 
having  acted  upon  the  contract  by  the  ordinance  of  1883  as  to 
how  it  should  place  its  poles  and  wires,  the  city  cannot,  without 
reasonable  cause,  in  the  exercise  of  its  power  of  regulation^  re- 
voke its  contract  as  to  such  matters,  and  order  a  different  arrange- 
ment.    The  power  of  regulation,  or  the  police  power,  as  there 
designated,  belonged  to  the  State,  and  was  delegated  to  the  city 
in  its  charter ;  and  we  think  that  the  charter  provisions  referred 
to  fully  recognize  its  beneficent  authority,  which  should  be  exer- 
cised in  reason  and  judgment  for  the  best  interest  and  welfare  of 
the  municipality,  and  secures  all  that  is  essential  to  a  proper  and 
reasonable  control  of  the  plaintiff's  business.    It  is  not  to  be  as- 
sumed that  the  legislature,  in  del^ating  such  powers^  intended 
to  violate  the  organic  law,  or  (what  would  be,  perhaps,  as  bad  in 
its  practical  effect)  to  invest  the  defendant  with  the  power  tO 
confer  a  monopoly  in  the  use  of  its  streets  to  a  favored  corpora- 
tion, which  is  the  logical  and  necessary  result  of  defendant's 
claim.     If  the  claims  of  the  city  are  well  founded  upon  the  issue 
raised  by  the  demurrer,  it  can  grant  a  right  to-day,  and  deprive 
the  party  to  whom  it  is  granted  of  such  right  to-morrow.     If  it 
can  confer  the  privilege  upon  the  plaintiff  of  placing  overhead 
wires  on  the  streets,  and  immediately  thereafter  compel  the 
plaintiff  to  replace  the  same  in  subsurface  conduits  in  rural 
neighborhoods,  where  there  is  no  reason  or  necessity  for  such 
change,  which  purpose  is  admitted  by  the  demurrer  in  this  case, 
it  might  immediately  thereafter  compel  the  removal  of  the  wires 
so  placed  in  subsurface  conduits.     Nor  is  such  a  result  impossi- 
ble of  conjectura     Oscillations  of  power  in  local  government  do 
not  always  vibrate  from  the  same  center,  for  history  is  full  of 
illustrations  to  show  that  the  guardians  of  the  people  mav  become 
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their  oppreesara,  ttrough  injurious  momopolies  that  deprive  the 
pec^le  of  their  privilegea  The  safeguards  of  the  constitution 
are  the  ultimate  refuge  from  such  usurpations,  and  it  cannot  be 
believed,  when  we  consider  the  extreme  and  justifiable  jealousy 
which  has  existed  on  the  part  of  the  lawmakers  to  guard  against 
the  abuses  of  power,  that  they  could  have  intended  to  confer  by 
doubtful  terms  an  arbitrary  right  upon  any  municipality  in  this 
State  unreasonably  to  deprive  its  citizens  of  the  benefits  of  pro- 
gress or  to  grant  monopoUes. 

The  solution  of  the  question  involved  in  this  case  is  not  diffi- 
cult, and  is  consistent  with  every  reasonable  interest  that  belongs 
to  the  people  of  the  city  of  Minneapolis.  The  plaintiff  has  the 
right  to  use  its  streets  in  the  way  prescribed,  but  such  right  is 
subject  to  regulation ;  and  if  the  use  of  any  street  for  overhead 
wires,  or  any  other  placement  of  its  lines,  is  iujurious  to  public 
safety,  otmvenience,  comfort,  or  utility  in  the  management  of 
city  affairs,  or  inconsistent  with  reason,  order,  and  good  goveni- 
xneat^  the  city  has  the  power,  under  the  law  and  its  charter  pro- 
visions, to  compel  a  removal  of  such  poles  and  wires  from  ixs 
streets^  and  compel  them  to  be  placed  in  subsurface  conduits,  or 
to  otherwise  regulate  the  business  of  the  company  so  that  the  use 
of  its  streets  shall  not  inteirfere  with  the  rights  of  its  citizens, 
but  subserve  their  welfare,  in  the  inestimable  service  which  the 
telephone  renders  to  conmierce,  civilization,  and  the  happiness 
of  its  peopla  This  case  comes  here  upon  statements  in  the  com- 
plaint as  to  what  the  city  is  attempting  to  do  that  may  or  may 
not  be  true.  We  are  required,  upon  the  admissions  made  by  the 
defendant  itself  in  its  demurrer,  to  accept  such  statements ;  and, 
accepting  them,  we  have  simply  determined  that  what  has  been 
well  pleaded  and  alleged  shows  an  exercise  of  arbitrary  and  ab- 
solute power  on  the  part  of  the  city,  and  cannot  be  sustained. 
We  have  determined  no  facts,  but  only  assumed  that  to  be  true 
which  defendant  has  admitted.  In  the  tribunals  of  the  law, 
within  the  jurisdiction  where  this  plaintiff  and  defendant  are* 
conducting  this  contest,  there  is  no  doubt,  it  seems  to  us,  but 
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wliat  a  determination  should  be  reached  upon  the  actual  facte, 
with  which  no  fault  should  be  found  by  anyone  who  cares  more 
for  the  benefits  of  good  government  and  the  best  interestB  of  the 
people  than  for  the  assertion  of  arbitrary  rights. 

We  have  noted  the  point  that  the  defendant  claims  that  in- 
junction is  not  the  proper  remedy ;  that  it  was  the  prerequisite 
duty  of  the  plaintiff  to  have  applied  for  permission  to  place  iU 
poles  to  the  city  engineer,  and,  on  his  ref usal,  to  seek  its  ri^ts 
through  mandamus.     This  is  not  a  case  where  ministerial  officers) 
have  refused  to  perform  a  duty  imposed  upon  them  by  law,  but 
where  the  city  itself,  by  the  enactment  of  ordinances,  prohibits 
its  oflScers  from  performing  such  duties.     In  such  a  case  injimc- 
tion  is  clearly  the  proper  remedy.     What  we  have  stated  above, 
in  addition  to  what  is  held  in  the  original  opinion,  must  be 
deemed  a  disposition  of  the  claim  that  section  5  of  the  ordinance 
of  1883  gave  the  city  the  arbitrary  power  to  remove  poles  at  its 
pleasure,   and  we  adhere  to  our  former  conclusions  in  thi^ 
respect 

While  we  have  not  noticed  particularly  all  the  points  suggested 
by  counsel  on  the  reargument  and  briefs,  they  have  all  been  fully 
considered,  and  we  have  covered  the  propositions  which  seem  to 
us  to  be  decisive;  and  we  have  reached  the  conclusion — ^which 
seems  to  us  as  clear  as  can  be  realized  in  any  disputed  legal  con- 
troversy— ^that  the  power  to  place  poles  and  wires  in  the  streets 
of  municipalities  in  this  State  has  been  conferred  upon  the  plain- 
tiff by  the  legislature;  that  the  question  as  to  the  manner  in 
which  this  power  should  be  exercised  to  meet  the  demands  of 
convenience  and  necessity  was  within  the  authority  of  the  city; 
that  the  ordinance  of  1883  was,  to  a  certain  extent,  so  far  as 
manner  and  form,  at  least,  are  concerned,  the  subject  of  contract 
obligation ;  and  that  the  subsequent  ordinances  of  May  and  Oc- 
tober, 1899,  as  alleged  in  the  plaintiff's  complaint  and  admitted 
by  the  demurrer,  impose  such  burdens  upon  the  plaintiff  as  to 
impair  their  legal  contract  rights,  and  to  that  extent  must  be 
restrained,  leaving  the  question  of  fact  yet  to  be  determined, 
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whenever  raised  in  the  proper  manner,  whether  the  provisions  ^f 
these  oirdinancefi^  or  of  any  other  that  may  be  adopted,  are  within 
the  limits  of  wholesome  and  proper  municipal  regulation.  For 
the  reasons  stated  above,  we  abide  by  the  former  opinion  of  this 
court,  and  the  order  sustaining  the  demurrer  is  overruled,  and 
the  case  remanded. 

Stabt,  C.  J.,  wrote  dissenting  opinion. 


KoTB. — ^This  was  a  rehearing  ol  the  preceding  case.    See  note  to  Common- 
wealth V,  Wartotckt  post;  also  note  2  at  end  of  Part  L 


Tkb  State  ex  eel.  National  Subway  Company  st  al  y.  St. 
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Mi880uri  Supreme  Court,  July  6,  1898. 

(145  Mo.  651.) 

Subways  vob  kleotbio  wires — ^Municipal  poweb  to  gbant  ihanohisb — 

Res  judicata — Ultra  vires. 

The  caees  of  State  v.  Murphy,  6  Am.  Electl.  Cas.  64,  77,  are  not  rea  judicata 
upon  the  question  of  validity  of  municipal  ordinances,  in  a  proceeding 
in  which  the  parties  are  not  the  same. 

It  is  not  ultra  vire8  for  a  municipal  corporation  empowered  by  its  charter 
to  regulate  the  use  of  streets  to  enact  an  ordinance  empowering  a  pri- 
vate corporation  organized  for  public  purposes,  to  occupy  streets  by 
subways  and  electrical  apparatus,  without  requiring  that  all  the  public 
be  permitted  to  use  the  subways,  and  without  reserving  to  the  municipal 
autiiorities  the  right  of  supervision  or  control. 

Mandamus  is  the  proper  remedy  to  compel  a  municipal  corporation  to 
take  action  upon  proposed  plans  and  specifications  for  service  and  supply 
pipes  to  connect  a  given  manhole  in  the  subway  with  a  specified  building, 
pursuant  to  such  ordinance. 

Cases  of  this  series  cited  in  opinion:  Julia  Bdg,  Aasn.  v.  Bell  Teleph.  Co., 
vol.  1,  p.  801;  St.  Louis  v.  W,  U,  Tel.  Co.,  vol.  4,  p.  102;  8t.  Louis  v. 
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W,  U.  Tel.  Co.,  vol.  4,  p.  116;  New  Orleans  v.  Gt,  8o,  Teleph,  6  Td. 
Co.,  vol.  2,  p.  122;  St.  Louia  v.  Bell  Teleph,  Co.,  vol.  2,  p.  44;  PeopU 
V.  Squire,  vol.  4,  p.  123;  Reed  v.  W.  U,  Tel.  Co.,  vol.  6,  p.  791. 

Boyle,  Priest  &  LehmoArm,  8.  H.  King,  and  Jas.  M.  Lewu, 
for  relators. 

B.  Schniurmacher  and  Chas.  C.  Allen,  for  reepoadenta 

Burgess,  J. :  This  is  a  proceeding  by  mandamuB  to  oompd 
the  city  of  St.  Louis,  and  its  board  of  public  improvements,  and 
the  membetrs  of  the  board,  to  take  action  upon  plans  and  specifi- 
cations submitted  by  relators  to  said  board  on  February  19, 
1897,  "for  service  and  supply  pipes  connecting  manholes  in  the 
subway  constructed  by  virtue  of  the  terms  of  ordinances  Nos. 
14,798  and  15,953,  located  at  the  southwest  comer  of  Broadway 
and  Olive  streets,  vdth  areaway  under  the  building  and  sidewalk 
located  at  said  southwest  comer  of  Broadway  and  Olive  streets, 
and  for  a  permit  to  do  the  work  contemplated  by  the  application. 


The  National  Subway  Company  of  Missouri  is  a  corporatian 
duly  incorporated  and  organized  as  such  under  and  in  accordance 
with  the  provisions  of  chapter  42,  art  5,  of  the  Revised  Statutes 
of  Missouri,  on  the  28tfa  day  of  January,  1889,  for  the  purpose 
of  acquiring,  operating,  and  maintaining  a  line  of  underground 
magnetic  telegraph  in  the  city  of  St.  Louis,  Mo.,  and  to  lay  oat^ 
construct,  and  maintain  the  necessary  conduits,  subways^  ducts, 
and  other  necessary  appurtenances  for  operating  said  under- 
gpound  magnetic  telegraph,  and  connected  therewith.  By  sec- 
tion 2721  of  said  article  is  provided  that  companies  organijsed 
thereunder  are  authorized  to  set  their  wires  and  other  fixtures 
along,  across,  or  under  any  of  the  public  roads,  streets,  and 
watere  of  this  State,  provided  any  company  desiring  to  place  its 
wires  and  other  fixtures  under  ground  in  any  city  shall 
first  obtain    consent  of  such  city  through  its  municipal  au- 
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thorities.  Section  2724  of  said  article  provides  that  any 
companj  so  organized  may  construct^  own,  use,  and 
maintain  any  line  of  telegraph  or  telephone,  whether 
wholly  within  or  wholly  or  partly  beyond  the  limits  of  this 
State,  and  shall  have  power  to  lease  or  attach  to  the  lines  of  such 
company  other  lines  by  lease  or  purchase,  and  may  join  with  any 
other  corporation  or  association  in  constructing,  leasing,  owning, 
using  or  maintaining  their  line  or  lines  upon  such  terms  as 
may  be  agreed  upon,  and  may  own  any  interest  in  such  line  or 
lines,  or  may  beoome  lessees  thereof,  upon  such  terms  as  the  re- 
spective corporations  may  agree  upon-  The  National  Subway 
Company  then  applied  to  the  mundpal  authorities  of  the  city  of 
St.  Louis  for  "consent"  to  place  its  wires  under  the  surface  of 
the  streets,  as  required  by  section  2721,  supra,  when  the  city,  by 
its  municipaJ  assembly,  by  the  enactment  of  ordinance  No. 
14,798,  gave  the  desired  consent.  The  ordinance  is  composed 
of  ten  sections,  and  is  stated  by  relator  to  be  as  follows:  "Sec- 
tion 1  grants  to  the  National  Subway  Company,  its  successors 
and  assigns,  for  a  period  of  thirty-five  years,  permission  to  con- 
struct and  operate  conduits,  etc.,  in  any  of  the  public  highways, 
for  the  purpose  of  distributing  and  maintaining  a  line  or  lines  of 
wires  lor  the  transmission  of  electricity  for  any  and  all  purposes, 
upon  condition  that  it  submit  to  and  secure  the  approval  of  th(^ 
board  of  public  improvements,  detailed  drawings  and  plans  of 
work  proposed  to  be  done  before  doing  it  Section  2  prescribee 
the  manner  in  which  the  main  conduit  shall  be  laid,  and  as  fol- 
lows: (1)  When  in  the  streets  and  avenues,  on  a  line  parallel 
with  the  curb,  and  three  feet  distant  therefrom,  and  at  a  depth 
of  at  least  two  feet  below  the  surface;  (2)  when  placed  in  the 
alleys,  to  be  laid  upon  a  line  to  be  designated  by  the  board  of 
public  improvements;  (3)  when  put  under  the  sidewalks,  to  be 
laid  between  the  curb  and  a  parallel  line,  and  about  five  feet 
from  the  curb,  and  subject  to  the  approval  of  the  board  of  public 
improvements.     Section  3  provides  that  the  work  shall  be  done 
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with,  the  least  possible  delay  and  inconvenience  to  the  public^ 
and  that  the  surface  of  the  streets  shall  be  restored  to  their  con- 
dition before  interruption,  and  so  maintained  for  a  period  of 
twelve  months.  It  also  provides  that  if  at  any  time  the  im- 
provement, repairs,  or  the  lowering  of  the  grade  of  any  street  or 
alley,  the  laying  of  water  pipe,  construction  of  sewers  or  of  any 
other  public  work,  should  require  the  taking  up  or  removing  or 
relaying  of  any  pipes  or  appurtenances,  such  work  shall  be  dcme 
by  the  grantee  at  its  own  cost  Section  4  requires  a  deposit  of 
$1,000  to  be  made  and  maintained,  to  be  used  by  the  street  com- 
missioner in  doing  such  work  as  the  grantee,  being  required  to 
do,  shall  have  failed  to  do,  and  provides,  in  addition,  for  pen- 
alty. Section  6  provides  that  (1)  the  grantee  shall  be  a  conunon 
carrier ;  shall  permit  any  person  or  company  to  use  its  system  cr 
underground  conduits  upon  such  terms  as  they  may  agree  upon; 
and,  in  the  event  of  a  disagreement,  the  price  shall  be  fixed  by 
arbitrators,  and  specifies  the  manner  of  their  appointment. 
Section  6  provides,  in  addition  to  all  other  taxes,  the  grantee 
shall  provide  space  in  its  subway  for  the  fire,  police  alarm,  and 
telephones  wires  of  the  city,  free  of  charge,  and  to  furnish  the 
wira  Section  7  makes  the  grantee  subject  to  the  provisions  of 
all  ordinances  then  in  force  or  thereafter  enacted  relating  to  ex- 
-oavations  in  streets,  alleys,  eta  Section  8  provides  for  a  bond 
of  $25,000  to  the  city,  and  under  what  circumstances  a  new  one 
may  be  required.  It  also  provides  that,  unless  the  work  of  lay- 
ing its  conduits  shall  be  begun  within  six  months,  the  ordinance 
shall  be  void.  Section  9  provides  that  this  ordinance  shall  not 
be  construed  a^  an  exclusive  franchise,  and  that  any  breach  of 
its  conditions  shall  cause  a  forfeiture  Section  10  provides  the 
terms  and  conditions  upon  which  the  city  may  acquire  the  sys- 
tem of  conduits."  On  February  15,  1889,  the  city  of  St  Louis, 
through  its  municipal  assembly,  passed  an  amendment  to  the 
foregoing  ordinance  which  is  styled  in  these  proceedings  ordi- 
nance Na  15,953.  This  amendatory  ordinance  repeals  sections 
(>  and  10  of  the  original  ordinance,  and  amends  sections  1,  4, 
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mA  ^.  This  ordinance  eliminates  sections  6  and  10  of  ordi- 
nance 14,798,  and  substitutes  for  sections  1,  4,  and  5  three  other 
sections.  ISTo  material  change  is  made  in  section  1  by  the 
amendment  except  to  extend  the  duration  of  the  franchise  to 
fifty  years,  and  to  grant  the  right  to  distribute  and  maintain 
electric,  telegraph,  and  other  wires.  No  change  of  any  conse- 
quence was  made  in  section  4.  By  section  5,  as  amended,  said 
company  and  its  successors  and  assigns  are  declared  to  be  a 
common  carrier,  and  are  required  to  pay  to  the  city,  for  the 
rights  and  franchises  granted,  the  sum  of  $500  semi-annually, 
in  advance.  No  provision  is  made  for  the  use  of  the  wires  by 
the  city,  or  the  right  of  any  other  company  or  person  to  use 
them. 

Under  the  circumstanceB  stated,  relators  built  under  the  sur- 
face of  certain  streets  in  the  city  of  St  Louis  a  subway  contain- 
ing ducts  wherein  to  place  their  wires,  employed  in  carrying 
electric  currents  for  telephonic,  telegraphic,  light,  and  heating 
purposes.     These  ducts  serve  the  same  purpose  as  poles  erected 
upon  the  surface  of  the  streets  and  alleys.     In  order  that  they 
may  be  accessible  and  afford  electrical  accommodations  to  build- 
ings along  the  route  of  the  tunnel,  it  is  necessary  to  construct 
manholes^  and  in  this  way  unite  the  buildings  with  it  by  means 
of  lateral  ducts.     On  February  19,  1897,  relators  applied  to  the 
board  of  public  improvements  of  St.  Louis,  which  have  general 
and  special  jurisdiction  of  that  matter,  for  the  approval  of  plans 
and  specifications  then  and  therewith  submitted,  ^^for  service 
and  supply  pipes  connecting  manhole  in  the  subway  constructed 
by  virtue  of  the  terms  of  said  ordinances  (Nos.  14,798  and 
15,953),  located  at  the  southwest  comer  of  Broadway  and  Olive 
street^  with  the  areaway  under  the  building  and  sidewalk  located 
at  said  southwest  comer  of  Broadway  and  Olive  street,''  and  for 
a  permit  to  do  the  work  contemplated  by  the  application.     The 
board  refused  to  consider  or  pass  upon  or  take  any  official  action 
in  respect  of  the  application,  and  hence  this  petition  for  a  man- 
damus to  compel  it  to  consider  and  pass  upon  the  matter.     Be- 
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lators  charge  that  if  not  permitted  to  connect  its  wiree^  by  taimel 
in  the  streets,  with  buldings,  its  subway  will  be  absolutely  use- 
less.   The  subway  as  constructed  was  built  under  the  direcdoD 
and  with  the  approval  of  the  board  of  public  improvementB, 
and  at  an  outlay  of  over  $150,000;  and  the  city  collected  semi- 
annually from  the  National  Subway  Company    and    its   sue- 
cessors  the  $500  stipulated  to  be  paid  in  section  6  of  the  origi- 
nal ordinance  as  amended,  and  the  $1,000  required  to  be  main- 
tained by  section  4,  and  now  holds  or  has  enjoyed  the  benefit 
of  those  sums.     The  city  has  received  from  these  respondents, 
and  now  holds,  six  or  seven  thousand  dollars  as  a  compensation 
or  tribute  for  the  privilege  granted  by  these  ordinances.    It  is 
further  conceded  that  the  subways  already  constructed  have 
been,  and  are  now  being,  used  by  the  Postal  Telegraph  Com- 
pany (a  tel^raph  company)  for  the  housing  and  operation 
of  its  wires  under  a  contract  between  it  and  the  relators.     Since 
the  pleadings  were  made  up  the  case  has  been  dismissed  as  to 
the  city  of  St.  Louis. 

II.  It  is  contended  by  respondents,  and  so  alleged  in  their 
return  to  the  alternative  writ,  that  the  case  of  State  v.  Murphy, 
134  Mo.  548,  is  an  adjudication  of  the  invalidity  of  ordinances 
14,798  and  15,953,  and  is  conclusive  upon  all  the  parties  to  this 
controversy  and  in  this  proceeding.  That  case  was  a  proceeding 
by  mandamus  by  the  Underground  Service  Company, — a  com- 
pany organized  under  the  provisions  of  chapter  42,  art.  8,  Eev. 
Stat.  1889,  whose  charter  powers,  as  defined  in  its  articles  of 
association,  were  to  "lay  out  and  maintain,  construct,  and  oper- 
ate lines  of  subway  in  this  State  for  the  purpose  of  carrying 
wires  for  the  transmission  of  electricity  and  electric  currents; 
also,  to  lay  out,  construct,  maintain,  and  operate  lines  of  pipes, 
mains,  and  conductors  in  this  State  for  the  purpose  of  distribut- 
ing substances,  either  for  fuel  or  iUuminating  purposes^  or  for 
both,"  etc, — ^to  compel  Murphy,  who  was  street  commissioner, 
to  grant  to  it  a  permit  under  section  568,  art.  1,  c.  15,  of  the 
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General  Ordinances,  to  excavate  Broadway  street  between  St 
QiarleB  and  Washington  avenue.  The  relator  had  already  pro- 
enred  the  approval  of  the  board  of  public  improvements  of  its 
plans  of  constructing  its  subv^ay  along  Broadway,  as  required 
by  ordinance  No.  14,798  and  the  amendment  thereto.  But 
after  that  a  permit  from  the  street  commissioner  was  necessary, 
nnder  the  provisions  of  section  568  of  the  General  Ordinances, 
which  reads  as  follows:  ''No  person  shall  make  or  cause  to  be 
made  any  excavation  on  any  public  street,  highway,  or  alley 
without  the  written  permission  of  the  street  commissioner  so  to 
do."  Hiis  permit  the  street  commissioner  refused  to  give,  and 
it  was  to  compel  him  to  perform  that  duty,  under  the  General 
Ordinances,  that  the  mandamus  proceedings  above  referred  to 
were  inaugurated.  It  is  contended  by  relators  that  ordinance 
N'a  14,798  and  its  amendment  were  not  directly  in  issue  in  that 
case;  but  in  this  contention  we  do  not  concur,  as  it  was  ex- 
pressly held  in  that  case,  as  we  understand  it,  that  ordinance 
14,798  and  ordinance  15,953  (which  was  amendatory  thereof) 
were  ultra  vires  of  the  city  of  St.  Louis,  and  void.  In  the  case  of 
Henry  v.  Woods,  77  Mo.  277,  is  is  said :  "The  fundamental  rule 
upon  this  subject  is  that  a  matter  once  adjudicated  by  a  court  of 
competenit  jurisdiction  may  be  invoked  as  an  estoppel  in  any 
collateral  suit,  in  any  court  of  law  or  equity,  or  in  admiralty, 
Krfaen  the  same  parties  or  their  privies,  or  one  of  the  parties  and 
the  privy  or  privies  of  the  other,  allege  anything  contradictory 
to  it ;  and  those  who  assume  a  right  to  control  or  actively  par- 
ticipate in  the  trial  or  its  management,  though  not  formal 
parties,  will  be  concluded.  Stoddard  v.  Thompson,  31  Iowa, 
80 ;  Strong  v.  Insurance  Co.,  62  Mo.  289 ;  Wood  v.  Ensel,  63 
Ma  193.  The  action,  however,  must  be  between  the  same 
parties  as  those  in  the  former  suit  or  their  privies.  Parties  are 
"all  persons  having  a  right  to  control  the  proceedings,  to  make 
defense,  to  add^ice  or  examine  witnesses,  and  to  appeal  from  the 
decision  if  an  appeal  lies."  1  GreenL  Ev.  sec  635.  Privies 
are  those  who  have  mutual  or  successive  relationship  to  the  same 
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right  of  property  or  subject-matter,  such  as  "personal  repre- 
sentatives, heirs,  devisees,  legatees,  assignees,  voluntaiy 
grantees,  or  judgment  creditors  or  purchasers  from  them  wifli 
notice  of  the  fact"  Id.  sec.  189;  Story,  Eq.  Jur.  sec  165; 
Haley  v,  Bagley,  37  Mo.  364;  State  v.  Johnson,  123  Mo.  43. 
It  is  manifest  that  the  parties  to  the  two  suits  in  question  are 
not  the  same.  Respondents  were  strangers  to  the  first  suit^  and 
none  of  them  were  necessary  parties  thereto,  or  privy  to  any 
party  to  that  suit.  Nor  does  it  appear  that  the  respondents  or 
any  of  them  participated  in  the  trial  of  that  suit>  or  that  they 
were  in  any  way  connected  with  its  management.  Our  conclu- 
sion is  that  the  judgment  in  that  case  was  not  res  judicata. 

III.  The  next  question  presented  by  this  record  is  as  to 
whether  or  not  ordinance  No.  14,798  is  a  valid  contract  as  be- 
tween the  city  of  St.  Louis  and  the  National  Subway  Company 
of  Missouri.  Eelator's  contention  is  that  the  oouitract  is  a  valid 
one,  having  been  made  in  pursuance  of  the  city  charter ;  while 
respondents  assert  that  the  ordinance  is  ultra  vires  of  the  dly, 
and  the  contract  void.  It  may  be  conceded  that,  if  the  oontract 
was  a  valid  one  when  entered  into  by  the  enactment  of  that  ordi- 
nance  by  the  municipal  assembly  of  the  city  of  St.  Louis  and  its 
acceptance  by  the  National  Subway  Company,  it  is  valid  now, 
unless  forfeited  in  some  way ;  for  no  legislation  by  the  city  since 
the  contract  was  entered  into  could  in  any  way  affect  the  rights 
of  the  subway  company  as  to  the  terms  of  the  contract^  unless  it 
consented  thereto.  The  National  Subway  Company  of  Mis* 
souri  was  organized  under  the  provisions  of  article  6,  a  42,  Rev. 
St  Ma  1889,  entitled  "Telegraph  and  Telephone  Companies^'' 
for  the  purpose,  as  expressed  in  its  charter,  of  constructing,  own- 
ing, operating  and  maintaining  a  line  of  underground  magnetic 
telegraph  in  the  city  of  St.  Louis,  and  to  lay  out,  oonstructy  and 
maintain  the  necessary  conduits,  subways,  ducts  and  other  ap- 
purtenances thereof  and  connected  therewith.  SecticMi  2721  of 
the  statute  concerning  telegraph  and  telephone  companies  pro- 
vides as  follows : 


MISSOUEI,  1898.  203 


state  y.  St.  Louis. 


''Ck>mpanies  organized  under  the  provisions  of  this  article  for  the  pur- 
pose of  constructing  and  maintaining  telephone  or  magnetic  telegraph  lines, 
are  authorized  to  set  their  poles,  piers,  abutments,  wires  and  other  fix- 
tures along,  across,  or  under,  any  of  the  public  roads,  streets  and  waters 
of  this  State,  in  such  manner  as  not  to  incommode  the  public  in  the  use  of 
such  roads,  streets  and  waters;  provided,  anj  telegraph  or  telephone  com- 
pany desiring  to  place  their  wires  and  other  fixtures  underground  in  anj 
citj,  shall  first  obtain  consent  from  said  city  through  the  municipal 
authorities  thereof." 

Seotion  2724  of  the  statute  is  as  follows: 

''Any  company  incorporated  as  herein  provided,  may  construct,  own,  use 
and  maintain  any  lines  of  telephone  or  magnetic  telegraph,  whether  wholly 
within,  or  wholly  or  partially  beyond,  the  limits  of  this  State,  and  shall 
have  power  to  lease  or  attach  to  the  line  or  lines  of  such  company,  or  other 
telephone  or  tel^^raph  line  by  lease  or  purchase,  and  may  join  with  any 
other  corporation  or  association  in  constructing,  leasing,  owning,  using  or 
maintaining  their  line  or  lines  upon  such  terms  as  may  be  agreed  upon  be- 
tween the  directors  or  managers  of  the  respective  corporations,  and  may 
own  and  hold  any  interest  in  such  line  or  lines,  or  become  lessees  thereof, 
on  Kiich  terms  as  the  respective  corporations  may  agree." 

It  will  be  seem  from  these  two  sectiond  that  telegraph  and 
telephone  companies  oi^^anized  under  the  article  of  the  statute 
of  which  they  form  a  part  are  given  express  powers  to  lay  their 
wires  undei^ground  in  any  city,  by  first  obtaining  its  consent 
through  the  municipal  authorities  thereof.  This,  of  course, 
implies  the  power  to  lay  them  in  a  proper  manner,  not  incon- 
sistent with  the  use  of  the  streets  as  public  thoroughfares,  as 
well  also  as  the  power  to  lease  its  lines  when  laid  to  any  other 
company,  or  to  unite  with  any  other  company  in  constructing 
them.  But,  aside  from  the  express  powers  thus  conferred 
upon  such  companies  organized  under  these  two  sec- 
tions of  the  statute,  it  was  held  in  Jviia  Building 
Ass'n  V.  Bell  TeUph.  Co.,  1  Am.  Elect  Oas.  801,  88 
Mo.  258,  that  the  erection  and  maintenance  of  telephone  poles 
on  a  street  upon  which  wires  are  stretched,  over  which  telephone 
messages  are  sent,  is  a  proper  use  of  the  street.  Thero  can  1be 
no  questioni  as  to  the  right  of  telegraph  and  telephone  com- 
panies, under  their  charters,  to  occupy  the  streets  of  the  city  in 
.constructing  their  lines  of  wires,  and  with  tie  consent  of  the 
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city  to  lay  them  under  the  ground ;  and  that  the  dtj  has 
power  to  permit  and  to  enter  into  a  contract  with  aadli  com- 
panies by  which  they  may  be  given  the  right  to  do  so,  and  to 
grant  its  consent  upon  condition  imposed,  we  think  equall; 
clear.  The  following  authorities  in  effect  so  held : 

In  St.  Louis  V.  Western  Union  Tel.  Co,,  4  Am.  ElectL  Caa. 
102,  149  17.  S.  465,  in  speaking  of  the  charter  powers  of  the 
city  of  St.  Louis  over  its  streets,  it  is  said :  ''In  pursuance  of 
these  provisions  of  the  constitution,  a  charter  was  prepared  and 
adopted,  and  is  therefore  the  organic  law  of  the  city  of  St 
Louis;  and  the  powers  granted  by  it,  so  far  as  they  are  in  hxt- 
mony  with  the  constitution  and  laws  of  the  State,  and  have  not 
been  set  asi(?"  by  an  act  of  the  general  assembly,  are  the  powers 
vested  in  the  city ;  and  this  charter  is  an  organic  act  so  defined 
in  the  constitution,  and  is  to  be  construed  as  organic  acts  are 
construed.     The  city  is,  in  a  very  just  sense,  an  ^^imperium  in 
imperio."    Its  powers  are  self-appointed  and  the  reserve  control 
existing  in  the   general  assembly  does  not  take  away  this  pe- 
culiar feature  of  its  charter.    .    .    .    Obviously  the  intent  and 
scope  of  this  charter  are  to  vest  in  the  city  a  very  large  control 
over  public  property,  and  property  devoted    to    public    uses, 
within  the  territorial  limits.    It  is  given  power  to  open  and  es- 
tablish streets,  to  improve  them  as  it  sees  fit,  and  to  r^ulate 
their  use,  paying  for  all  this  out  of  its  own  funds.     The  word 
'regulate'  is  one  of  broad  import     It  is  the  word  used  in  the 
Federal  constitution  to  define  the  powers  of  Congress  over  for- 
eign and  interstate  commerce,   and  he  who  reads  the  many 
opinions  of  this  court  will  perceive  how  broad  and  comprehen- 
sive it  has  been  held  to  be.    If  the  city  gives  a  right  to  the  use 
of  the  streets  or  public  grounds,  as  it  did  by  ordinance  No. 
11,604,  it  simply  regulates  the  use  when  it  prescribes  the  terms 
and  conditions  upon  which  they  shall  be  used."    In  speaking  of 
the  same  subject.  Judge  Dillon  says:  ''Where  under  the  gen- 
eral statutes  of  a  State,  a  railroad  was  forbidden  to  construct 
and  operate  its  road  upon  the  streets  of  an  incorporated  city 
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without  the  asseiit  of  the  corporate  authorities,  these  are  not 
limited  to  a  simple  granting  or  denial  of  the  right  of  way,  but 
may  prescribe  conditions  on  which  they  will  give  their  assent; 
and,  if  these  are  accepted  by  the  railroad  company,  they  are 
binding  upon  the  parties ;  and,  accordingly,  where  the  right  of 
way  along  a  street  was  granted  by  a  city  on  condition  that  the 
ocmipany  should  build  a  depot  in  a  certain  part  of  a  city,  and 
grade,  riprap,  and  pave  the  street  it  used,  and  the  company 
agreed  to  accept  it  on  these  terms^  it  was  held  that  it  could  not 
hold  and  enjoy  the  grant  and  not  comply  with  the  conditions  on 
wfaidi  it  was  made."  Dill.  Mun.  Corp.  (4th  Ed.)  sec  706.  So, 
in  8t.  Louis  v.  Western  Union  Tel.  Co.,  4  Am.  Eleotl.  Cas.  115, 
148  U.  S.  102,  was  said :  "Again,  it  is  said  that  by  ordinance 
No.  11,604  the  city  contracted  with  defendant  to  permit  the 
erection  of  its  pipes  in  consideration  of  the  right  of  the  city  to 
occupy  and  use  the  top  cross-arm  of  any  pole  for  its  own  tele- 
graph purpose  free  of  charge ;  and,  in  support  of  that  proposi- 
tion, the  case  of  City  of  New  Orleans  v.  Oreat  Southern  Tele- 
phone &  Telegraph  Co.,  2  Am.  Electl.  Cas.  122,  40  La.  Atiti, 
41,  is  cited.  But  in  that  case  it  appeared  that  the  telephone 
oompany  had  set  its  poles  and  constructed  its  lines  under  and  by 
virtue  of  the  grant  made  by  the  ordinance,  and  hence  the  condi- 
tions named  therein  were  held  part  of  the  contract  between  the 
city  and  the  telephone  company,  which  the  former  was  not  at 
liberty  to  disr^ard." 

The  question  then  arises  as  to  the  nature  of  this  power, 
whether  governmental,  public,  or  proprietary  and  private.  It 
is  said  in  Illinois  Trust  &  Sav.  Bank  v.  City  of  Arkansas  City, 
76  Fed.  282,  that:  "A  city  has  two  classes  of  powers^ — the  one 
legislative,  public,  governmental,  in  the  exercise  of  which  it  is 
a  sovereignty  and  governs  its  people;  the  other  proprietary, 
quasi  private,  conferred  upon  it,  not  for  the  purpose  of  govern- 
ing i<t8  people,  but  for  the  private  advantage  of  the  inhabitants 
of  the  city,  and  of  the  city  itself  as  a  legal  personality. 
In   the  exercise   of   the    powers    of  the    former    class,    it    is 
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govenued    by    the    rule    here    mvoked.      In    their    exereue^ 
it  ifl   ruling  its  people^   and  is  bouiui  to  transmit  its  pow- 
ers  of   government   to   its   suocessive   sets   of   ofSoers^  unin- 
paired.     But^    in    the   exercise    of   the   powers    of   the  ktr 
ter  class^  it  is  controlled  by  no  such  rule^  because  it  is  acting  asd 
contracting  for  the  private  benefit  of  itself  and  its  inhabitants^ 
and  it  may  exercise  the  business  powers  conferred  upon  it  in  llie 
same  way;  and,  in  their  exercise^  it  is  to  be  governed  hj  1ii0 
same  rules  that  govern  a  private  individual  or  oorporation. 
•    •    •    •    In  contracting  for  waterworks  to  supply  itself  and  its 
inhabitants  with  water,  the  city  is  not  exercising  its  goventr 
mental  or  l^slative  powers,  but  its  business  or  proprietary 
powers.    The  purpose  of  such  a  contract  is  not  to  govern  its  in- 
habitants, but  to  obtain  a  private  benefit  for  the  city  itself  and 
its  denizens."    In  City  of  Qvincy  v.  Buell,  106  IlL  337,  by  an 
ordinance  of  that  city,  one  Prince  was  granted  the  exclusive  ri^t 
to  construct,  maintain,  and  operate  waterworks  in  the  city  of 
Quincy  for  thirty  years,  and  the  exclusive  right  to  sell  water  in 
the  city  for  municipal  and  private  purposes,  and  also  granting 
to  him  the  right  to  lay  mains  under  the  surface  of  the  streets; 
and  on  a  bill  filed  by  Prince  and  others  against  the  city  and  its 
chief  of  police,  to  restrain  their  interference  with  the  laying  of 
water  pipes  by  the  complainants  in  the  streets  of  said  city,  the 
ordinance  was  sustained  as  a  proper  exercise  of  the  piioprietaiy 
right  of  the  city.     It  seems  from  these  authorities,  and  from 
reason  as  well,  that  the  city  of  St.  Louis,  in  granting  to  the  Sub- 
way Company  the  right  to  lay  its  wires  and  construct  its  subway 
under  the  surface  of  the  streets,  acted  in  its  proprietary  capac- 
ity, and  in  pursuance  of  the  powers  conferred  upon  it  by  the 
provisions  of  its  charter.     And  telegraph  and  telephone  com- 
panies are  authorized  by  section  2724,  supra,  to  lease  or  attach 
to  the  line  or  lines  of  such  company,  or  other  telephone  of  tele- 
graph lines,  by  lease  or  purchase,  and  to  join  with  any  other 
corporation  or  association  in  oonstructLng,    leasing,    owning, 
uflincr,  or  maintainincr  their  linefl,  upon  such  terniB  as  mav  be 
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agreed  upon,  whidi  dearly  authorizes  one  company  to  charge 
tootlier  rent,  for  the  use  of  any  part  of  its  way  or  facilities.    In 
Belcher  Sugar  Refining  Co.  v.  8t  Lovis  Oram  Elevator  Co., 
101  Mo.  205,  it  is  said:  ''The  powers  granted  to  and  duties  im- 
posed upon  the  elevator  company  of  themselves  show  that  the 
piDperty  of  the  company  is  clothed  with,  and  has  attached  to  it, 
I  public  trust    Just  like  a  railroad  or  a  steamboat  the  property 
if  private,  and  it  is  operated  for  private  gain,  but  the  use  is 
pablic  It  is  true,  the  defendant  is  entitled  to  collect  compensa- 
tion for  handling  grain  and  other  merchandise ;  and  so  may  a 
railroad  or  steamboat  establish  rates  and  collect  compensation 
for  transporting  persons  and  property.    The  wharf  itself  is  not 
absolutely  free,  for  the  city  has  the  right  to  make  reasonable 
wharf  diarges,  and  so  may   the   defendant   make   reasonable 
chaiges  when  performing  wharf  duties.     But,  it  is  said,  the 
city  has  no  control  over  the  charges  which  defendant  may  make. 
If  this  elevator  company  has,  as  we  hold,  engaged  to  execute  a 
public  trust,  then  it  is  subject  to  public  regulations,  and  the 
State  may  prescribe  regulations  even  as  to  the  charges.    Munn 
V.  lUmois,  94  U.  &  113.     Whether   the   State  has  delegated 
power  to  the  city  to  regulate  charges  is  a  matter  of  no  conse- 
quence to  the  present  inquiry.    It  is  enough  to  know  that  the 
combined  elevator  and  warehouse  is  erected  and  maintained  to 
aid  in  carrying  on  business  which  has  a  public  trust  attached  to 
it,  and  a  business  which  may  be  properly  conducted  at  and  upon 
the  wharf.'' 

It  must  follow  from  what  has  been  said  that  the  city  of  St, 
Louis,  having  the  control,  as  it  does,  over  its  streets,  might,  for 
the  purpose  of  meeting  the  necessities  of  electric-using  com 
ponies,  set  apart  for  them  a  part  of  its  streets  upon  such  terms 
Tt^  conditions  as  it  might  reasonably  impose,  without  in  any 
way  misappropriating  the  street,  or  any  part  of  it.  The  right  to 
charge  tolls,  or  to  make  an  agreement  with  other  companies  for 
the  use  of  its  subway,  are  franchise  rights,  derived  from  the 
State  alone,  and  with  which  the  city  has  no  concern.     St.  Louis 
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t;.  Bell  Teleph.  Co.,  2  Am.  Electl.  Caa.  44,  96  Mo.  629;  8tak 
V.  East  Fifth  St.  Ry.  Co.,  140  Mo.  639,  2  Dill.  Mun.  Corp. 
(4th  Ed.)  sec.  724.    There  is  no  ground  for  saying  that  an  act 
of  a  municipal  corporation  is  void  because  it  does  not  ezeroM 
powers  which  it  did  not  possess.     Nor  do  we  think  the  ordi- 
nance invalid  because  it  did  not  reserve  to  the  city  control  over 
the  works.    It  is  held  in  People  v.  Squire,  4  Am.  ElectL  Gui 
123,  107  N.  Y.  593,  that  the  right  to  exercise  such  powere  it 
governmental,  which  cannot  be  alienated,  and  of  which  the  dU 
could  not  divest  itself.    Under  this  authority,  the  right  to  re- 
late the  construction  of  the  subway,  and  its  use  by  the  city,  could 
at  any  time  be  regulated  by  it  under  its  governmental  and  police 
powers,  notwithstanding  no  such  power  was  reserved  in  the  ordi- 
nances. 

The  next  question  presented  is,  does  the  fact  of  the  failure  of 
the  ordinance  to  provide  for  or  hold  the  right  of  user  by  other 
companies  render  it  invalid  ?  Section  5  of  the  original  ordi- 
nance provides  that  the  National  Subway  Company  shall  be  a 
common  carrier,  shall  permit  any  person  or  company  to  use  its 
system  of  underground  conduits  upon  such  terms  as  they  may 
agree  upon,  and  that,  in  the  event  of  a  disagreement,  the  price 
shall  be  fixed  by  arbitrators.  As  amended,  said  section,  pro- 
vides that  said  company,  and  its  successors  and  assigns  are  de- 
clared to  be  a  common  carrier,  and  are  required  to  pay  to  the 
city,  for  the  rights  and  franchises  granted,  the  sum  of  $500 
annually  in  advance.  No  provision  is  made  for  the  use  of  the 
wires  by  the  city,  or  the  right  of  any  other  company  or  person  to 
use  them.  "According  to  the  generally  accepted  definition^  a 
common  carrier  is  one  who  undertakes,  for  hire  or  reward,  to 
carry  from  place  to  place  the  goods  of  those  who  choose  to  em- 
ploy them."  6  Am.  &  Eng.  Enc  Law  (New  Ed.)  287.  The 
mere  fact  that  the  National  Subway  Company  is  declared  by 
ordinance  to  be  a  "common  carrier"  does  not  make  it  so.  It  is 
the  nature  of  its  business  by  which  its  character  is  to  be  deter- 
mined.   Whatever  may  have  been  the  law  heretofore,  it  is  now 
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generally  held  that  telegraph  oompanies  are  not  oommon  caiv 
riers.  6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  261,  and  authorities 
cited.  See,  also,  Beed  v.  Telegraph  Co.,  6  Ahl  Electl.  Cas.  791, 
185  Mo.  661,  in  which  it  is  held  that  a  telegraph  company  is 
not  a  common  carrier.  But  it  does  not  for  that  reason  follow 
that  the  use  of  the  National  Subway  Company  is  not  a  public 
(me.  The  corporation  is  not  a  mere  private  one  for  personal 
gain  only,  but  the  business  in  which  it  is  engaged  is  for  the 
benefit  of,  and  used  for  the  benefit  of,  the  general  public,  and 
in  which  many  companies  are  now  engaged  all  over  the  United 
States  and  elsewhere.  The  city  may,  by  the  exercise  of  its  gov- 
ernmental powers,  by  ordinance  require  it  to  allow  other  com- 
panies engaged  in  a  similar  business  to  lay  their  wires  in  its 
subway ;  and,  while  not  a  common  carrier,  it  is  in  some  respects 
similar  to  one,  in  that  messages  are  sent  over  wires  in  its  con- 
duit, instead  of  goods  and  personal  property  as  by  common 
carriers.  No  one  will  contend  that  telegraph  and  telephone 
companies  are  not  public  corporations,  having  the  right  to  con- 
demn property  for  public  use  (Lewis,  Em.  Dom.  sees.  160, 
241)  ;  and  even  if  they  are  private  corporations  engaged  in  pub- 
lic uses  and  have  power  to  condemn  property  for  such  purposes, 
as  the  National  Subway  Company  was  incorporated  under  the 
same  statute,  it  logically  follows  that  it  possessed  the  same 
powere.  "A  use  having  been  decided  to  be  public,  property  de- 
voted to  it  is  liable  to  the  regulation  and  control  of  the  legis- 
lative authorities,  as  to  the  manner  of  such  use,  the  rates  to  be 
charged,  and  in  all  respects  necessary  to  protect  the  public 
against  danger,  injustice,  and  oppression."  Foote  &  E.  Incorp. 
Cob.  196.  Again  the  same  author  says:  "If  a  use  is  public,  't 
extends  its  charter  over  all  property  necessarily  associated  with 
it,  and  indispensably  incident  to  such  use."  Id.  p.  196.  From 
these  considerations  it  logically  follows  that  the  use  of  the  Na- 
tional Subway  Company  is  a  public  one.  It  follows  that  State 
V.  Mvxphy,  134  Mo.  648,  should  be  overruled. 

rV.  The  only  remaining  question  is  with  respect  to  the  rem- 
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edy.     ^^To  enftitle  a  party  to  a  writ  of  mandamiifly  he  mvA  be 
possessed  of  a  dear  legal  right  to  have  exercised  an  office  or  t 
franchise,  or  to  have  a  servijce  performed  by  the  party  to  ^om 
he  seeks  to  have  the  writ  directed,  and  no  legal  specific  remedy 
to  which  he  can  resort  to  compel  the  performance  of  this  duty." 
14  Am.  &  Eng.  Enc  Law,  94,  95,  and  auithoritieB  cited.  From 
the  foregoing  observations,  it  seems  dear  that  the  National  Sub- 
way has  a  clear  legal  right  to  the  relief  sought^  and  no  legal 
specific  remedy  therefor.    We  therefore  order  that  a  peremptoiy 
writ  of  mandamus  issue,  directed  to  the  board  of  public  inb 
provements  of  the  city  of  St  Louis,  and  each  of  the  respondents 
herein  commanding  them  to  take  action  upon  the  applicatuxi 
aforesaid,  so  addressed  to  them  by  the  relator  the  St  Louis  IIii- 
dei^groimd  Service  Company,  on  February  19,  1897,  for  a  pet- 
mit  to  construct  service  and  supply  pipes  connecting  the  man- 
hole    in     the     construction     as     aforesaid,     at     the     south- 
west corner  of  Broadway  and  Olive  street^  with  the  area- 
way    under    building    and    sidewalk    located    at    said    souQi- 
west  comer  of  Broadway  and  Olive  street,  in  order  to  connect 
subway  so  constructed  under  provisions  of  the  above-named 
ordinances  with  the  building  located  as  aforesaid,  provided  the 
same  be  not  injurious  or  harmful  to  the  use  of  the  public  of  said 
highway,  and  that  said  board  of  public  improvements  be  com- 
manded to  grant  such  permits  to  the  relators  as  may  be  neces- 
sary, and  not  injurious  to  the  public  use  of  its  highways,  to  con- 
nect  the  subway  so  constructed  with  the  buildings  along  the 
streets  adjoining  those  in  which  said  subway  has  already  been 
constructed. 

Gantt,  C.  J.,  and  RoBmsoN,  Williams  and  Bbace,  J  J., 
concur.    Marshall,  J.,  not  sitting. 

Sherwood,  J.,  also  wrote  a  concurring  opinion. 


Note. — See  note  to  Commonwealth  v*  Wanoiok,  foat;  also  note  2  at 
end  of  Part  I* 
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Thb  Citt  of  Boohestbb,  Bespondent,  v.  The  Bell  Telb- 
PHONx  Company  of  Buffalo^  Appellant. 

Vew  York  BuprenM  Court,  Appellate  Division,  Fourth  Department,  May, 

1900. 

(62  App.  Diy.  6.) 

TELKPHONB  UNB— MXTinCIPAL  CONTROL — ^UNDEBGBOXnn)  WIRES. 

The  right  of  a  telephone  company  under  the  transportations  law  and  the 
•tatutes  preceding  it,  to  maintain  its  appliances  in  city  streets,  is  subject 
to  the  reasonable  control  of  the  city  authorities  by  virtue  of  the  general 
police  power. 

Unless  the  same  is  not  possible  or  practicable,  a  telephone  company  may 
be  required  by  a  city  to  place  its  wires  in  a  conduit  constructed  by  an- 
other corporation  pursuant  to  a  contract  with  the  city  providing  for 
rental  of  the  use  of  the  conduit  to  the  city  and  to  electric  companies. 

The  question  of  fact  as  to  the  feasibility  of  obedience  to  such  requirement 
by  a  telephone  company  will  not  be  determined  on  affidavits  used  on  a 
motion  to  vacate  a  preliminary  injunction  in  an  action  brought  by  the 
city  to  restrain  the  telephone  company  from  constructing  an  additional 
conduit. 

Cases  of  this  series  cited  in  opinion:  Barhite  v.  Home  Teleph,  Co.,  vol.  7, 
p.  75 ;  People  v.  Metropolitan  TeUph.  Co.,  vol.  1,  p.  604 ;  People  v.  Squire, 
vol.  4,  p.  123;  Am,  Rapid  Tel.  Co.  v.  Hesa,  vol.  3,  p.  142. 

Appeal  by  defendant  from  order  of  Supreme  Court,  Munioe 
Special  Term,  denying  motion  to  vacate  injunction  pendenie 
liie. 

John  A.  Barhite,  for  the  appellant 

P.  M.  French,  Corporation  Counsel,  for  tte  respondent 

McLennait,  J. :  The  actioni  was  begun  on  the  24th  day  of 
November,  1899,  to  obtain  a  judgment  perpetually  enjoining 
the  defendant  from  constructing  a  conduit  or  subway  in  Oxford 
street  in  the  city  of  Bochester,  N.  Y.,  in  which  to  place  its  tele- 
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phone  wires,  and  from  in.  any  mann^er  initerfering  witH  said 
street  for  that  purpose. 

The  complaint  alleges  in  substance  that  the  defendant  is  a  do- 
mestic telephone  corporation,  engaged  in  the  telephone  business 
in.  the  city  of  Rochester  since  the  year  1880,  under  and  in  pll^ 
suance  of  the  general  laws  of  the  State,  and  of  a  franchise  or 
permission  granted  to  it  by  said  plaintijBF ;  that  on  the  lOtl  day 
of  May,  1888,  defendant  and  plaintiff  entered  into  an  agree- 
ment which  provided,  among  other  things,  that  the  defendant, 
within  a  certain  time,  should  place  and  maintain  its  wiies,  cables 
and  conduits  under  ground  in  the  streets  of  the  city,  in  the 
places  and  in  the  manner  designated  by  the  executive  board  or 
common  council  of  said  city,  and  under  its  supervision,  and  that 
no  conduit  should  be  laid  in  any  street  unless  detemnned  upon 
by  said  executive  board,  and  under  its  supervision  and  to  its  sat- 
isfaction. £aid  agreement  also  provided  that  its  terms  might 
be  altered,  amended,  modified  or  revoked  by  the  oommon  coun- 
cil of  said  city  at  any  time. 

That  by  chapter  28  of  the  Laws  of  1894  (Amdg.  cliap.  14  of 
the  Laws  of  1880,  the  revised  charter  of  the  city  of  Rochester) 
the  common  council  was  empowered  to  regulate  and  control  the 
construction  of  all  subways  and  conduits  laid  in  the  public 
streets.  Thereafter,  and  on  the  5th  day  of  September,  1892, 
Ihe  plaintiff  entered  into  an  agreement  with  the  Rochester  Gas 
and  Electric  Company,  a  domestic  corporation,  by  whidi  it 
granted  to  it  the  right  to  construct  and  maintain  subways  and 
conduits  in  the  streets  of  said  city  upon  condition  that  it  would 
lay  sufficient  ducts  to  accommodate  the  plaintiff  and  any  and  aU 
other  domestic  corporations  having  the  right  to  carry  electric 
conductors  under  said  streets,  and  that  it  would  rent  the  use  of 
the  same  to  such  other  companies  upon  proper  terms;  that  the 
said  Rochester  Gas  and  Electric  Company  laid  and  constructed 
a  subway  in  Oxford  street  under  said  agreement,  adequate  to 
conveniently  accommodate  the  wires  of  the  defendant  therein, 
and  the  defendant  has  the  right  to  rent  space  in  said  subway  for 
its  purposes. 
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That  thereafter,  and  on  the  12th  day  of  September,  1899,  the 
common  council  of  the  plaintiff  adopted  a  resolution  requiring 
all  persons  and  corporations  having  wires  in  Oxford  street  to 
place  the  same  in  the  conduits  constructed  by  the  Rochester  Gas 
and  Electric  Company.  That  the  defendant  refused  to  comply 
with  the  terms  of  such  resolution^  and  entered  upon  and  com- 
menced excavating  Oxford  street  for  the  purpose  of  construct- 
ing a  subway  therein  solely  for  its  own  use. 

The  foregoing  allegations  of  the  complaint  were  supported  by 
the  affidavit  of  the  then  corporation  counsel.  Upon  the  sum- 
mons, complaint  and  such  affidavit  an  injunction  order  was 
granted  ex  parte  by  the  coimty  judge  of  Monroe  county  restrain- 
ing the  defendant  from  excavating  in  Oxford  street  or  laying  a 
conduit  therein,  and  from  in  any  manner  interfering  \vith  said 
street  for  that  purpose  until  the  further  order  of  the  court. 

Thereafter  a  motion  was  made  by  the  defendant,  at  a  Special 
Term  of  the  Supreme  Court,  to  vacate  the  injunction  upon  said 
complaint  and  affidavit,  and  upon  a  large  number  of  other  affida- 
vits read  in  support  of  said  motion,  which  affidavits  stated  and 
alleged,  among  other  things,  that  it  would  be  impracticable  for 
the  defendant  to  comply  with  the  requirements  of  the  resolution 
adopted  by  the  common  council  for  the  reason,  among  others, 
that  the  conduit  which  said  resolution  required  it  to  occupy  with 
its  wires  contained  wires  charged  \\dth  a  powerful  current  of 
electricity,  which  would  practically  destroy  the  use  of  defend- 
ant's wires  for  its  purpose. 

The  motion  to  vacate  the  injunction  coming  on  to  be  heard, 
the  plaintiff  presented  a  large  number  of  affidavits  which  contro- 
verted the  principal  facts  stated  in  the  moving  affidavits,  and 
alleged,  among  other  things,  that  it  was  entirely  feasible  for  the 
defendant  to  occupy  with  its  wires  the  conduit  or  subway  of  the 
Rochester  Gas  and  Electric  Company  in  Oxford  street,  and  that 
to  construct  and  maintain  another  and  independent  conduit  in 
said  street  would  unnecessarily  injure  the  property  of  abutting 
owners,  and  would  seriously  inconvenience  the  public 
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There  was  also  a  conflict  in  the  affidavits  as  to  several  othcsz* 
material  facts  relating  to  or  bearing  upon  the  rights  of  the 
spective  parties.     Upon  all  the  facts  the  learned  trial  court 
Special  Term  made  an  order  denying  the  defendant's  mfttiQ^^ 
and  from  such  order  this  appeal  is  taken. 

It  does  not  appear^  and  it  is  nowhere  all^ged^  that  a  speedy 
trial  of  the  case  may  not  be  had,  by  which  the  disputed  facto 
may  be  passed  upon  and  determined  in  the  ordinaiy  way. 
Whether  or  not  the  temporary  injunction  should  be  vacated  was, 
to  some  extent  at  least,  addressed  to  the  sound  discretion  of  the 
court  at  Special  Term,  and,  unless  it  is  clear  that  such  discretum 
was  improperly  exercised,  it  ought  not  to  be  interfered  with  hj 
this  court 

The  defendant  was  incorporated  pursuant  to  chapter  265  of 
the  Laws  of  1848,  and  the  laws  amendatory  thereof  and  sappfe- 
mentary  thereto.     That  act  authorized  a  company  so  incorpo- 
rated to  construct  lines  of  telegraph  along  and  upon  any  of  the 
public  roads  and  highways  within  the  State.     By  an  amoid- 
ment  enacted  by  chap.  471,  Laws  of  1863,  such  a  company  was 
authorized  to  erect  and  construct  the  necessary  fixtures  for  its 
telegraph  lines  over  or  under  any  of  the  public  roads,  streets 
and  highways^     The  law  was  again  amended  by  chapter  666  of 
the  Laws  of  1890   (the  Transportation  Corporations  Law). 
Section  102  of  that  act  provides  that  a  tel^raph  or  telephone 
company  may  erect,  construct  and  maintain  the  necessary  fix- 
tures for  its  lines  upon,  over  or  under  anj  of  the  publio  roads, 
streets  and  highways. 

Under  such  legislative  enactments  the  defendant  had  the 
right,  independent  of  any  permission  granted  by  the  plaintiff, 
to  occupy  Oxford  street  with  the  wires  and  appliances  reason- 
ably necessary  for  the  proper  conduct  of  its  business.  Barhite 
V.  Home  Telephone  Co.,  7  Am.  ElectL  Cas.  76,  60  App, 
Div.  25. 

It  was  held  in  the  case  of  People  v.  Metropoliian  Telephone 
Co.,  1  Am.  Hectl.  Cas.  604,  31  Hun,  696,  that,  as  authoritv 
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was  pVen  to  the  defendant  by  the  legislature  to  construct  and 
mtiotain  such  appliances  as  were  necessary  in  the  streets  of  the 
municipality  for  the  proper  conduct  of  its  business,  such  occu- 
pation oould  not  be  held  to  be  a  nuisance  or  an  unlawful  obstruc- 
tion of  the  streets. 

Adj  obstruction  of  the  highways  which  is  authorized  by  the 
legislature  cannot  be  held  to  be  a  nuisance ;  and  the  legislature 
maj  authorize  an  obstruction,  where  no  private  interest  is  in- 
voked, even  to  the  extent  of  compelling  the  disoontin nance  of 
the  use  of  a  highway.     Delaware,  L.  £  W.  R.  R  Co.  v.  City  of 
Buffalo,  65  Hun,  464. 

While  it  is  settled  by  authority  that  a  telephone  company,  in- 
ooiporated  as  was  the  defendant,  has  the  right  to  use  the  public 
streets  and  highways  of  a  city  for  its  reasonable  purposes,  it  is 
equally  well  settled  that  such  use  is  subject  to  reasonable  control, 
supervision  and  regulation  by  the  authorities  of  the  municipal- 
ity in  which  such  streets  and  highways  are  located,  by  virtue  of 
and  as  a  part  of  the  general  police  power.    People  ex  rei  N.  Y» 
Elec.  Lines  v.  Squire,  4  Am.  Electl.  Caa.  128,  107  N.  Y.  693. 

In  that  case  the  court  says :  ^^The  primary  and  fundamenital 
object  of  all  public  hi^ways  is  to  furnish  a  passageway  for  trav* 
elers  in  vehicles  or  on  foot  through  the  country.  (Bouvier'e 
Institutes^  sec.  442.)  They  were  originally  designed  for  the 
use  of  travelers  alone.  But  in  the  course  of  time,  and  in  the 
interest  of  the  general  prosperity  and  comfort  of  the  public. 
they  have  been  put,  especially  in  large  cities,  to  numerous  other 
uses;  but  such  uses  have  always  been  held  to  be  subordinate  to 
the  original  design  and  use.  •  .  .  The  due  and  orderly 
arrangement  of  the  various  and  conflicting  claims  to  privileges 
in  the  streets  of  large  cities  would  seem  imperatively  to  require 
the  creation  of  a  neutral  board,  with  controlling  authority  to 
form  a  comprehensive  plan  by  which  these  various  enterprises 
may  be  harmonized  and  carried  on  without  detriment  to  each 
o^btBTy  and  with  due  regard  to  the  rights  of  the  public.  Such 
power  18  pre-eminently  a  police  power,  and  it  is  within  the  legiti- 
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mate  authority  of  a  legislature  to  delegate  its  exercise  to  numici- 
pal  corporations." 

It  was  further  held  in  that  case  that  such  police  power  and 
authority  cannot  be  nullified  or  overridden,  by  any  chartered 
rights  or  franchises  granted  by  municipalities. 

In  Am.  Rapid  Tel.  Co.  v.  Hess,  3  Am.  Electl.  Cas.  142,  126 
"N.  Y.  041,  the  plaintiff  had  erected  its  poles  and  strung  its 
wires  in  certain  streets  in  the  city  of  New  York.  Pursuant  to 
the  provisions  of  the  Subway  Laws  (so  called)  the  plaintiff  was 
given  notice  requiring  it  to  remove  its  poles  and  place  its  wires 
in  subways  which  had  been  constructed  for  that  purpose.  The 
plaintiff  refused  to  comply  with  the  request  upon  the  ground 
that  it  had  acquired  vested  rights  imder  its  contract  with  the 
municipality,  which  did  not  impose  such  burden  upon  it  The 
city  authorities  thereupon  caused  the  poles  of  the  plaintiff  to  be 
cut  dowTi  ami  the  wires  to  be  removed.  It  was  held  that  the  ac- 
tion of  the  city  in  cutting  down  the  poles  and  removing  the  wires 
of  the  plaintiff  from  the  streets  was  justifiable,  and  an  injunc- 
tion restraining  such  action  on  its  part  was  denied.  In  that  case 
the  court  says;  "The  right  of  the  plaintiff  to  maintain  and 
operate  its  wires  in  the  streets  could  certainly  be  no  greater  than 
the  right  of  railroads,  which  by  public  authority  occupy  the 
streets  and  highways  of  the  State.  The  State,  in  the  exercisti 
of  its  police  powxr  and  the  regulating  control  which  it  has  over 
corporations  created  by  its  authority,  may  exercise  a  general 
super\'ision  over  such  corporations.  It  may  prescribe  the  loca- 
tion of  the  tracks,  the  size  and  character  of  the  rails,  the  pre- 
cautions w^hich  shall  be  taken  for  the  protection  of  the  public, 
and  the  character  and  style  of  highway  crossings;  and  no  one 
has  ever  questioned  that  it  may  do  whatever  is  necessary  and 
proper  for  the  public  welfare  in  the  control  and  regulation,  of 
the  franchises  which  such  corporations  have  obtained  by  statu- 
tory authority." 

In  that  case  it  was  further  held  that  the  fact  that  a  compli- 
ance with  the  requirements  of  the  city  authorities  would  be  at- 
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tended  with  considerable  expense,  was  no  answer  to  the  right  of 
the  public  in  pursuance  of  law  to  require  the  plaintiff  to  comply 
with  the  prescribed  r^ulations. 

In  the  case  of  Barhite  v.  Home  Telephone  Co.,  supra,  the 
court  says:  *When  a  corporation  of  this  kind  (telephone  com- 
pany) is  to  avail  itself  of  the  legislative  grant,  the  manner  of  its 
exercise,  the  location  of  its  poles,  the  stringing  of  its  wires,  etc., 
are  within  the  control  and  regulation  of  the  local  legislative 
body.  That  is  one  of  the  police  functions  committed  to  the 
municipality.'' 

The  city  of  Rochester  has  no  right  to  deny  to  the  defendant 
the  privilege  of  occupying  Oxford  street  with  its  wires,  but  it 
has  the  authority  to  require  that  such  privilege,  however  ac- 
quired, shall  be  exercised  with  due  regard  to  the  claims  of 
others,  and  in  such  manner  as  to  inconvenience  and  injure  the 
general  public  as  little  as  possible.  People  ex  rel.  N,  Y.  Elec. 
Lines  Co.  v.  Squire,  supra;  Barhite  v.  Home  Telephone  Co., 
supra. 

In  order  to  determine  the  rights  of  the  parties  to  this  action, 
it  will  be  necessary  to  decide  tlie  conflicting  questions  of  fact 
raised  by  their  respective  affidavits.  If  it  should  be  foimd 
upon  the  trial  of  the  action  that  it  is  impossible  or  impracticable 
for  the  defendant  to  occupy  the  conduit  now  in  Oxford  street 
because  of  the  fact  that  it  contains  wires  charged  with  powerful 
currents  of  electricity,  or  for  any  other  reason,  the  plaintiff 
would  have  no  right  or  authority  to  require  the  defendant  to  use 
inch  conduit,  because  such  requirement  would  be  a  substantial 
denial  of  the  right  to  exercise  the  privilege  acquired  by  it  under 
the  legislative  authority  of  the  State.  On  the  other  hand,  if  it 
should  be  found^  as  claimed  by  the  plaintiff,  that  the  conduit  of 
the  Kochester  Gas  and  Electric  Company  now  in  Oxford  street 
IB  adequate  and  convenient,  and  in  all  respects  proper  for  the 
use  of  the  defendant,  and  that  to  permit  it  to  construct  and  main- 
tain another  and  independent  conduit  in  said  street  would 
greatly  and  unnecessarily  inconvenience  the  public,  under  it^ 
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police  power  the  municipality  would  have  the  right  to  insist 
upon  compliance  with  its  request^  and  prevent  the  defendant 
from  constructing  an  additional  conduit  in  said  street 

This  question  of  fact  and  others  almost  equally  important, 
which  are  the  subject  of  dispute  between  the  parties,  should  not 
be  determined  upon  this  motion  or  upon  affidavits. 

"The  sole  object  of  an  interlocutory  injunction  is  to  preserve 
the  subject  in  controversy  in  its  then  condition,  and,  without 
determining  any  questions  of  right,  merely  to  prevent  the  fur- 
ther perpetration  of  wrong,  or  the  doing  of  any  act  whereby  the 
right  in  controversy  may  be  materially  injured  or  endangered." 
High  Inj.  sec  4. 

At  section  5  the  same  author  says:  '^t  is  to  be  constantly 
borne  in  mind  that  in  granting  temporary  relief  by  interlocutory 
injunction,  cimrts  of  equity  in  no  manner  anticipate  the  ulti- 
mate determination  of  the  questions  of  right  involved.  They 
merely  recognize  that  a  sufficient  case  has  been  made  out  to 
warrant  the  preservation  of  the  property  or  rights  in  issue  in 
statu  qwo  until  a  hearing  upon  the  merits,  without  expressing, 
and  indeed  without  having  the  means  of  fonnJng  an  opinion  as 
to  such  rights.  And  in  order  to  sustain  an  injunction  for  the 
protection  of  property  pendente  lite,  it  is  not  necessary  to  decide 
in  favor  of  complainant  upon  the  merits,  nor  is  it  necnsBary  that 
he  should  present  such  a  case  as  will  certainly  entitle  him  to  a 
decree  upon  the  final  hearing,  since  he  may  be  entitled  to  an 
interlocutory  injunction,  although  his  right  to  the  rehef  prayed 
may  ultimately  fail.  Nor  is  the  decision  of  the  court  in  grant- 
ing or  refusing  a  preliminary  injunction  conclusive  upon  either 
the  court  or  parties  on  the  subsequent  disposition  of  the  cause 
by  final  decree." 

In  the  case  at  bar  the  defendant  conceded  its  intention^  in 
case  the  injunction  is  vacated,  to  immediately  enter  upon,  ex- 
cavate the  street  in  question  and  construct  a  conduit  therein,  all 
of  which  it  is  the  sole  purpose  of  this  action  to  prevent;  and  it 
is  apparent  that  if  the  defendant  is  now  permitted  to  accomplish 
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Qoh  purpose,  the  plaintiff  would  practically  be  without  redress, 
^respective  of  the  final  result  of  the  action.  To  vacate  the  in- 
junction would  in  effect  permit  the  defendant  to  accomplish  its 
pnipose,  wholly  irrespective  of  whether  or  not  it  is  entitled  to 
exercise  the  rights  which  it  claims  in  Oxford  street,  upon  the 
facts  as  they  may  be  found  upon  the  trial  of  this  action,  and  so 
the  rights  of  the  parties  would  be  practically  settled  by  such  a 
decision. 

Without  passing  upon  or  determining  any  of  the  questions 
of  fact  raised  by  the  affidavits  of  the  respective  parties,  or  indi- 
cating what  rules  of  law  may  be  applicable  to  the  facts  which 
may  be  found  upon  the  trial,  we  are  of  the  opinion  that,  under 
all  the  circumstances,  the  injunction  should  be  retained  until 
the  decision  of  the  action,  and  that  the  order  appealed  from 
should  be  affirmed. 

All  concurred,  except  Adams,  P.  J.,  not  voting. 

Order  affirmed,  with  ten  dollars  costs  and  disbursementa 


Note. — See  note  to  neirt  cmae;  also  note  at  end  of  Part  L 


The  Cokkonwealth  of  Pennsylvania  ex  eel.  The  Bell 
Telephone  Company  of  Philadelphia  v.  Chaeles  F. 
Waewick,  Mayob,  et  al. 

Pennsylvania  Supreme  Court,  May  2,  1808. 

(185  Pa.  623.) 

TWiMmOlfE — MUlflCIPAL    CONTBOL — SUBWATS    AND    TniCINAL    POLES. 

A  telepbone  eompanj  liaving  been  bj  ordinance  "authorized  to  run  and 
maintain  its  wires  over  and  through  the  streets  of  Philaddphia"  for 
telephone  purposes,  upon  a  single  condition,  which  it  has  observed,  and 
has  oonstrueied  its  line  pursuant  to  said  permission,  the  councils  hare 
BO  power  to  impose  further  conditions. 
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Authority  to  run  and  maintain  wires  "over  and  through"  streets  does  not 
include  permission  to  run  them  under  the  streets;  but  the  mode  maybe 
and  was  in  the  present  instance  changed  by  the  concurrent  act  of  city 
and  company  from  the  overhead  to  the  underground  system. 

An  ordinance  directing  a  change  of  system  necessarily  authorizes  the  con- 
struction of  the  necessary  conduits  and  other  appliances;  and  if  itni&Iu 
no  provision  for  designation  of  streets  therefor,  the  telephone  companies 
may  choose  for  themselves,  save  in  exceptional  cases. 

The  power  of  regulation  of  manner  of  occupation  reserved  by  the  city, 
includes  power  to  compel  the  adoption  of  reasonable  and  generally  a^ 
ccpted  means  to  avoid  obstruction  and  danger  to  public  travel. 

The  use  of  terminal  poles  in  connection  with  underground  conduits  being 
the  system  previously  adopted,  the  burden  of  showing  that  there  is  a 
better  one,  in  general  use  and  reasonable  for  adoption,  is  on  the  city. 

Questions  of  conflict  of  authority  and  of  pleading  considered. 

Appeal  by  respondents  from  judgment  for  relator  upon  a  peti- 
tion for  a  mandamus  commanding  the  mayor,  director  of  public 
safety  and  chief  of  the  electric  bureau  to  grant  permits  to  erect 
terminal  poles. 

John  Kiyisey,  City    Solicitor,    and   James   Alcorn,    Assist- 
ant City  Solicitor,  for  appellants. 

John  G.  Johnson,  for  appellee. 

Mitchell,  J.:  The  Bell  Telephone  Company,  relator, 
claims  the  rii;ht,  under  the  ordinance  of  1879,  granting  permis- 
sion to  introduce  its  system  into  Philadelphia,  to  lay  its  wires 
under  the  streets,  and  to  erect  such  terminal  poles,  etc.,  as  it 
may  deem  necessary,  subject  only  to  the  regulation  of  the  use  of 
the  streets  by  general  ordinances  of  councils.  The  respondents, 
on  the  other  hand,  on  behalf  of  the  city  of  Philadelphia,  ooatend 
that  the  consent  of  councils  must  be  specially  obtained  for  each 
extension  of  the  relator's  conduits  or  wires,  and  the  erection  of 
each  terminal  pole.  Neither  of  these  opposing  contentions  can 
be  sustained  in  its  entirety.  The  basis  of  the  relator's  ris^hts 
is  the  ordinance  of  December  24,  1879,  by  which  it  was  ''author- 
ized to  nin  and  maintain  its  wires  over  and  through  the  streets 
of  the  city  of  Philadelphia  for  the  purpose  of  establishing  tele- 
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Iconic  oammxmication  between  its  patrons  and  between  its  ex- 
change office  and  the  subscribers  thereto.^'  Except  certain  pre- 
liminaries^ which  were  complied  with,  the  only  condition 
imposed  by  this  ordinance  was  that  the  company  should  enter 
into  a  written  obligation  to  comply  with  all  the  ordinances,  then 
existing  or  thereafter  passed  "regulating  or  in  any  manner  con- 
trolling telegraph  or  telephone  compamee  in,  the  ui=*e  of  the 
streets  for  telegraph  and  telephone  purposes."  The  relator 
having  accepted  the  obligation,  and  constructed  its  lines,  it  is 
dear  that  the  power  of  the  city  to  impose  conditions  upon  its 
grairt  of  consent  was  <^nded  Its  authority  thereafter  was  only 
that  of  regulation  as  to  the  use  of  the  streets  The  grant,  how- 
ever, of  amhority  to  run  and  maintain  wires  "over  and  through" 
the  streets,  did  not  include  permission  to  lay  them  under,  below, 
or  beneath.  "Over"  and  "through"  are  equivalent  to  "across" 
and  "along,"  not  only  by  the  natural  meaning  of  the  words  in 
this  connection,  but  by  the  practical  construction  given  to  them 
at  the  time  by  the  acts  of  the  parties.  The  claims  of  the  relator 
in  this  respect  are  too  broad,  and  cannot  be  sustained.  But  by 
the  ordinance  of  June  13,  1882,  the  relator,  in  common  with  all 
others  except  the  city  of  Philadelphia  itself,  was  directed  to  re- 
move all  poles  and  wires  from  the  streets  prior  to  January,  1885, 
and  prohibited  from  erecting  any  others  after  that  date.  The 
object  of  this  ordinance  is  admitted  to  have  been  the  substitution 
of  the  underground  for  the  overhead  system.  No  question  was 
raised  by  the  telephone  company  as  to  the  reasonableness  of  this 
ordinance  as  a  regulation  of  the  use  of  the  streets,  and  it  pro- 
ceeded to  construct  and  put  in  operation,  in  a  considerable  part 
of  the  city,  its  underground  conduits  and  wires.  By  the  ooncur- 
rent  aot^  therefore,  of  the  city  and  the  company,  the  mode  of 
using  the  streets  in  the  exercise  of  the  latter's  franchise  has  been 
dianged  from  the  overhead  to  the  underground  system.  No 
other  diange  was  made,  and  the  franchise  remains  the  same  in 
all  other  respecta  The  original  grant  of  consent  extended  to 
all  the  streets  of  the  city.     There  was  no  limitation  then^  and 
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there  oould  be  none  imposed  thereafter.     The  change  to  the  new 
system  was  not  made  all  at  once,  and  the  city,  by  ordinanoes, 
from  time  to  time  postponed  the  date  for  the  removal  of  Ae 
poles,  and  finally  suspended  the  operation  of  the  ordinanoe  of 
1882  in  that  respect  till  further  action  of  councils.     Nor  wis 
it  found  practical^  apparently,  by  the  telephone  company,  to  do 
away  altogether  with  the  use  of  poles ;  and  in  adopting  its  1mde^ 
ground  conduits  it  has  used  what  have  been  called  in  this  oaee 
^^rminal  poles,"  whidi,  though  much  fewer  in  number  than 
the  old  telegraph  poles,  are  much  larger,  and  more  obetmctive 
of  the  street.     Permission  for  the  location  and  constructioii  of 
conduits  and  the  erection  of  such  poles  has  from  time  to  time 
been  granted  by  special  ordinance,  on  application  to  oouncils, 
and  licenses  from  the  superintendent  of  the  police  and  fire- 
alarm     telegraph     and     later     from     the     department    of 
public    safety.     Question    having    been    made^    however,    as 
to  the  issuance  of  such   licenses,   the  mayor  was   of  opin- 
ion   that    he    might    do    so;    but    in    January,    1897,    he 
submitted    the   matter   to   councils,    recommending   liie   pas- 
sage of  a  resolution  giving  express  authority  to  the  director 
of  public  safety.     Councils,  however,  on  February  4,   1897, 
passed,  instead,  a  resolution  directing  the  'departments  of  pub- 
lic works  and  safety     .     •     .     not  to  issue  any  permits  for  the 
construction  of  underground  service  or  the  erection  of  terminal 
poles  unless  the  same  has  been  duly  authorized  by  ordinance  of 
councils."     Thereafter  the  director  of  public  safety,  deeming 
himself  without  power,  refused  to  issue  any  further  licensee, 
and  hence  the  filing  of  this  petition  by  the  telephone  company. 
The  ordinance  of  1879,  as  already  discussed,  put  no  restric- 
tion on  the  streets  or  localities  to  be  occupied  by  the  telephone 
company;  nor  did  the  ordinance  of  1882.     The  latter  author- 
ized, and  in  fact  oommanded,  the  replacement  of  the  overhead 
by  the  underground  system;  and  in-  so  doing  it  necessarily  au- 
thorized the  construction  of  conduits,  terminal  poles,  or  any 
such  appliances  as  are  or  may  be  reasonably  necessary  to  make 
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the  syBtem  eSee&ye.     And  the  determination  as  to  what  streets 
should  be  occupied  was  no  longer  in  oouncils^  but  in  the  tele- 
phone company,  except  possibly  so  far  as  any  particular  street 
might  be  so  exceptionally  situated  as  to  take  it  out  of  the  gen- 
eral rula     The  ordinance,  therefore,  of  January  12,  1888,  and 
others  of  the  like  kind,  granting  permission  to  lay  conduits  in 
certain  streets^  were  unnecessary,  and,  except  so  far  as  the  pro- 
visions  as  to  the  manner  of  doing  the  work  at  night,  etc,  may 
be  valid  regulations^  were  inoperative.     While  the  city,  how- 
ever, has  parted  with  its  power  to  designate  the  streets  to  be 
occupied,  it  has  expressly  retained  the  authority  to  regulate  the 
manner  of  occupation.     And  this  includes  the  power  to  compel 
the  adoption  from  time  to  time  of  all  reasonable  and  generally 
accepted  improvements  which  tend  to  decrease  the  obstruction  of 
the  streets,  or  increase  the  safety  or  convenience  of  the  public 
in  their  use.     By  the  ordinance  of  January  6,  1881,  ^^to  regu- 
late the  erection  and  maintenance  of  tel^raph  poles''  in  the  city 
of  Philadelphia,  any  corporation  or  person  authorized  to  erect 
telegraph  poles  was  required  to  obtain  a  license  from  the  super- 
intendent of  the  police  and  fire-alarm  telegraph,  who  was  author- 
ized to  receive  the  applications,  hear  objections,  and  grant  the 
license,  with  such  conditions,  etc,  as  the  case  should  require,  to 
secure  the  purposes  of  the  ordinance.     Under  the  Bullitt  bill  of 
1885,  the  duties  and  authority  of  the  superintendent  of  the 
police  and  fire-alarm  tel^raph  passed  to  the  department  of 
public  safety,  which  is  now  vested  with  the  authority  to  issue 
licenses  for  tel^raph  poles,  etc,  under  the  ordinance  of  1881, 
and  with  the  general  supervision  of  the  subject.     The  power 
being  administrative  in  its  nature,  and  lodged  in  an  executive 
department,  cannot  be  controlled  by  councils,  under  the  prohibi- 
tion of  the  act  of  1885,  art.  16  (P.  L.  54).     The  resolution  of 
February  4,  1897,  was  therefore  beyond  the  province  of  coun- 
cils, and  of  no  effect. 

The  judgment  of  the  learned  court  below  was  in  substantial 
accord  with  the  principles  so  far  discussed,  but  overlooked  one 
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pointy  of  at  least  technical  importance.     The  case  was  heard  on 
petition  and  answer,  and  the  averments  of  the  latter  miistbe 
taken  to  be  true.     In  paragraph  7  it  is  denied  that  termiiwl 
poles  are  a  necessary  part  of  the  operation  of  the  nnderground 
system ;  in  paragraph  10  it  is  averred  that  the  poles,  if  lioenfied 
at  all,  should  be  located  by  the  electrical  bureau  with  a  view  to 
the  interests  of  the  city  and  the  property  owners,  and  the  con- 
venience of  the  public;  and  in  paragraph  13  it  is  averred  ihit 
there  is  another  system,  which  dispenses  with  terminal  poles, 
already  in  use  by  another  company,  and  which  could  be  used  by 
the  relator.     These  averments 'raise  question  of  fact^  whidiihe 
respondents  are  entitled  to  have  determined  before  the  issue  of  a 
peremptory  mandamus.     The  ordinance  of  1881  requires  the 
applicant  for  a  license  to  designate  the  places  where  the  poles 
are  to  be  erected,  but  gives  thp  department  authority  to  reviae 
and  modify  tlie  particulars  before  issuing  the  license.     We  pre- 
sume this  is  all  that  is  meant  to  be  claimed  by  paragraph  10  of 
the  answer,  and,  if  so,  it  is  clearly  within  the  province  of  the 
department.     The  other  matters,  if  insisted  upon,  may  be  more 
serious.     As  already  said,  the  power  of  regulation  includes  the 
power  to  compel  the  adoption  of  reasonable  and  generally  ac- 
cepted devices  which  increase  the  safety  and  convenience  of  the 
public.     The  use  of  terminal  poles  being  the  system  heretofore 
adopted,  the  burden  of  showing  that  there  is  a  better  one,  in  gen- 
eral acceptance,  and  reasonably  adoptable  by  the  telephone  com- 
pany, will  be  upon  the  city.     Whether  the  director  of  public 
safety,  in  view  of  the  expression  in  his  letter  of  December  10, 
1896,  to  the  mayor,  thati,  "in  fact,  with  underground  oonduitB, 
terminal  poles  are  alone  practicable,"  will  be  disposed  to  insist 
now  on  a  different  system,  is  for  him  to  determine.     The  matter 
is  largely  within  his  discretion,  and  now  that  he  is  freed  from 
the  prohibition  of  the  resolution  of  February  4,  1897,  and  re- 
stored to  his  proper  control  of  the  subject,  we  presume  he  can 
readily  come  to  an  agreement  vrith  the  relator.     But  for  the 
present  the  answer  must  stand,  and  raising  an  issue  of  fact 
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iriiich  must  be  disposed  of  before  final  judgment.     Judgment 
reversed,  and  procendendo  awarded. 


Kan. — ^While  the  nine  casts  preceding  this  note  have  been  grouped  to- 
gether with  reference  to  the  fact  that  the  question  of  underground  con- 
duits for  electrical  wires  is  discussed  or  is  involved  in  each  of  them,  the 
|rrouping  is  perhaps  fanciful  rather  than  useful,  since  the  same  rules  apply 
lor  the  most  part  to  the  use  of  streets  for  underground  as  for  overhead 
wires.  If  any  useful  purpose  is  subserved  by  bringing  these  cases  to- 
getlier  it  may  be  that  of  illustrating  the  rapidity  with  which  the  under- 
ground system  has  come  into  use  within  the  past  few  years,  as  indicated  by 
the  number  of  cases  which  have  come  before  the  courts  in  which  it  is  oon- 
eemed.  Only  a  few  cases  have  appeared  in  earlier  volumes  of  this  series. 
See  index  to  vols.  5  and  6,  title  "Underground  Wires." 

The  following  additional  cases  relate  to  underground  conduits: 

In  W.  U.  Tel,  Co.  v,  8yracu9e,  24  Misc.  338  (N.  Y.  Supreme  Courts 
Onondaga  Special  Term,  July,  1808),  held  that  a  grant  by  a  muni- 
eipal  eorporation  to  a  telegraph  company  of  the  right,  not  ex- 
elusive^  to  construct  subways  in  streets,  made  upon  consideration 
■icwing  to  the  dty,  among  others  the  providing  of  a  portion  of  the 
subway  for  the  exclusive  use  of  the  city,  is  a  contract  which  the  city  has 
BO  right  to  impair,  at  least  for  the  benefit  of  another  private  corporation; 
also,  that  the  city  having  subsequently  granted  to  an  electric  light  com- 
pany the  right  to  place  subways  for  its  wires,  and  such  subways  having 
been  located  by  the  municipal  authorities,  and  construction  thereof  begun, 
in  such  way  as  to  interfere  with  the  use  of  and  access  to  its  subways  by 
the  telegraph  company,  such  location  being  unnecessary,  held,  that  the 
telegraph  company  was  entitled  to  an  injunction  against  the  electric  light 
company  and  the  city. 

In  Matter  cf  City  of  Geneva  v.  The  Geneva  Telephone  Companyy  30 
Misc.  236  (N.  Y.  Supreme  Court,  Monroe  County  Special  Term,  Jan.,  1900), 
held  that  a  prorision  of  the  charter  of  the  city  of  Geneva  (Laws  1897,  ch. 
S90,  amended  L.  1899,  ch.  405),  which  empowers  the  city  to  construct  under- 
ground conduits,  to  compel  the  removal  of  electric  wires  from  the  streets  to 
the  conduits,  and  to  compel  the  owners  of  the  wires  to  help  pay  the  ex- 
pense of  constructing  the  conduits,  is  not  unconstitutional,  but  within 
•he  police  power  of  the  State  which  the  legislature  may  confer  upon  a 
municipality,  that  in  the  construction  of  conduits  for  electric  wiree,  muni- 
cipal authorities  must  exercise  their  discretionary  power  in  such  way  as 
to  afford  reasonable  facilities  and  protection  to  a  telephone  company  com- 
piled to  use  them,  that  conduits  having  been  properly  constructed  by  the 
city,  a  telephone  company  will  not  be  excused  from  removing  its  wires 
thereto  by  the  fact  that  the  city  has  made  no  rules  regulating  the  use  of 

VOI«  VII — 15. 
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the  conduits  by  different  electrical  companies,  it  being  assumed  that  suit- 
able rules  will  be  made,  and  that  the  municipal  authorities  having  been 
clothed  with  the  discretion  to  either  construct  conduits  or  compel  the 
companies  to  construct  their  own,  the  exercise  in  good  faith  of  that  dis- 
cretion by  electing  to  construct  conduits  and  refusing  permission  to  *  tels- 
phone  company  to  do  so,  will  not  be  interfered  with. 


OiTT  OF  PhILADSLPHIA  V.  ATLANtlO  ft  PaOIFIO  TeUEOBPAPK 

CoMPAIfT. 

17.  B.  Circuit  Court  of  Appeals,  Third  Circuit,  May  25,  1000. 

MuiaCIPAL  LICENSB  WMM. — ^TKIXGSAPH  LINK  Uf  8TSERB. 


Upon  the  question  of  whether  or  not  a  municipal  license  fee  imposed  upon 
a  telegraph  company  is  excessive,  held  proper  to  refuse  a  charge  whi6k 
asserts  the  right  of  the  city  to  impose  a  fee  in  excess  of  the  expense  in- 
curred on  account  of  the  poles  and  wires  maintained  in  its  streets. 

Evidence  held  sufficient  to  warrant  direction  of  verdict  for  the  municipality 
seeking  to  recover  the  license  charges. 

CSases  of  this  series  cited  in  opinion:  Allentown  v.  W.  17.  Tel.  Co,,  vol.  ^ 
p.  90;  Cheater  v.  W,  U.  Tel,  Co,,  vol.  4,  p.  100;  Philadelphia  v.  Afn.  Un, 
Tel,  Co,,  vol.  6,  p.  85. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
eastern  diatrict  of  Pennsylvania. 

E.  Spencer  Miller,  for  plaintifE  in  error. 

BUas  W.  Pettit,  for  defendant  in  error. 

Before  Acheson,  Dallas  and  Gray,  Circuit  Judges. 

AcnEsoN,Circuit  Judge:  This  was  an  action  brou^t  by  the 
city  of  Philadelphia  against  the  Atlantic  &  Pacific  Telegraph 
Company  to  recover  license  charges  payable  under  ordinanoes 
of  the  city  enacted  January  6,  1881,  and  March  30.  18R.^,  rplat- 
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tended  with  considerable  expense^  was  no  answer  to  the  right  of 

the  public  in  pursuance  of  law  to  require  the  plaintiff  to  comply 

^th  the  prescribed  r^ulations. 

In  the  case  of  Barhite  v.  Home  Telephone  Co.,  supra,  the 
Court  says:  *When  a  corporation  of  this  kind  (telephone  com- 
pany) is  to  avail  itself  of  the  legislative  grant,  the  manner  of  its 
^^ereise,  the  location  of  its  poles,  the  stringing  of  its  wires,  etc, 
^^^  within  the  control  and  regulation  of  the  local  legislative 
Wiy.  That  is  one  of  the  police  functions  committed  to  the 
Municipality." 

The  city  of  Rochester  has  no  right  to  deny  to  the  defendant 
the  privilege  of  occupying  Oxford  street  with  its  wires,  but  it 
has  the  authority  to  require  that  such  privilege,  however  ac- 
quired, shall  be  exercised  with  due  regard  to  the  claims  of 
others,  and  in  such  manner  as  to  inconvenience  and  injure  the 
general  public  as  little  as  possible.  People  ex  reL  N,  Y.  Elec. 
Lines  Co,  v.  Squire,  supra;  Barhite  v.  Home  Telephone  Co,, 
supra. 

In  order  to  determine  the  rights  of  the  parties  to  this  action, 
it  will  be  necessary  to  decide  the  conflicting  questions  of  fact 
raised  by  their  respective  aflBdavits.  If  it  should  be  found 
upon  the  trial  of  the  action  that  it  is  impossible  or  impracticable 
for  the  defendant  to  occupy  the  conduit  now  in  Oxford  street 
because  of  the  fact  that  it  contains  wires  charged  with  powerful 
currents  of  electricity,  or  for  any  other  reason,  the  plaintiff 
would  have  no  right  or  authority  to  require  the  defendant  to  use 
•uch  conduit,  because  such  requirement  would  be  a  substantial 
denial  of  the  right  to  exercise  the  privilege  acquired  by  it  \mder 
the  legislative  authority  of  the  State.  On  the  other  hand,  if  it 
should  be  found,  as  claimed  by  the  plaintiff,  that  the  conduit  of 
the  Rochester  Gas  and  Electric  Company  now  in  Oxford  street 
is  adequate  and  convenient,  and  in  all  respects  proper  for  the 
use  of  the  defendant,  and  that  to  permit  it  to  construct  and  main- 
tain another  and  independent  conduit  in  said  street  would 
greatly  and  unnecessarily  inconvenience  the  public,  under  it^ 
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Supreme  Court  of  Pennylvaiiia  in  City  of  Allentown  v.  W.  U. 
Tel.  Co,,  148  Pa.  St.  119,  28  AtL  1070,  the  amount  of  theliorawe 
charges  rests  with  the  city  councils  in  the  first  instance;  and  it  is 
only  when  such  discretion  has  been  manifestly  abused  that  the 
courts  are  justified  in  interfering.^' 

Upon  the  trial  of  the  present  case  the  plaintiff  put  in  efvidenoe 
the  ordinances  in  question,  and  the  returns  made  by  the  defend- 
ant, showing  the  number  of  poles  and  miles  of  overhead  wire  it 
had  maintained  in  the  streets  of  the  city  during  the  years  oor- 
ered  by  the  claim  in  suit  and  rested.     Undoubtedly  the  plaindS 
thus  made  out  a  prima  facie  case,  under  the  ruling  of  this  court 
referred  to,  and  also  nnder  the  decision  of  the  Supreme  Ooort 
of  Pennsylvania  in  the  cases  of  W.  U.  Tel  Co.  v.  CUy  of  Philor 
delphia,  12  Atl.  144;  CUy  of  Allentown  v.  W.  U.  Tel  Co.,  4: 
Am.  Electl.  Cas.  90,  148  Pa,  St  117,  28  AtL  1070;  Cheikr 
City  V.  Same,  4  Am.  Electl.  Cas.  100,  154  Pa.  St.  464,  25  AtL 
1134 ;  CUy  of  Philadelphia  v.  American  Union  Tel.  Co.,  6  Am. 
Electl.  Cas.  85,  167  Pa,  St.  406,  81  AtL  628.     The  first  and 
last  of  these  State  cases  involved  charges  the  same  in  Idnd  and 
in  amount  as  here,  and  the  charges  were  sustained.     To  show 
that  the  license  charges  in  question  were  unreasonable,  and  the 
ordinances  therefore  void,  the  defendant,  in  answer  to  plaintiff's 
prima  facie  case,  introduced  evidence  tending  to  show  that  the 
supervision  of  poles  and  wires  by  the  city  was  exercised  thiou^ 
its  electrical  bureau  only,  and  that^  measured  by  the  expeodi- 
tures  of  that  bureau  of  the  city  government,  the  license  diaiges 
were  excessive  and  unjust.     In  rebuttal  the  plaintiff  introduced 
evidence  showing  that,  because  of  the  presence  of  poles  and  over- 
head wires  in  the  streets,  and  to  protect  the  public  from  perils 
incident  thereto,  the  policemen  were  required  to  render,  and  did 
render,  to  a  considerable  extent,  additional  services,  and  thereby 
iiuereased  expense  was  incurred  by  the  police  bureau;  that  the 
work  of  extinguishing  fires  was  seriously  hindered  by  the  sus- 
pended wires,  and  extra  calls  for  fire  engines  thereby  necessi- 
tnted,  thus  imposing  upon  the  fire  bureau  additional  expense; 
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and  that  the  city  incurred  expense  by  reason  of  necessary  legis- 
lation by  city  councils  in  r^ulating  and  otherwise  govemin<; 
electric  wires  overiiead  in  the  streets  of  the  city.  To  all  this  the 
defendant  offered  no  counter  proofs  whatever^  and  the  plaintiff's 
rebuttal  evidence  was  not  contradicted  or  impeached  in  any 
particular. 

The  jury,  under  the  charge  of  the  court,  rendered  a  verdict, 
upon  which  judgment  afterwards  was  entered,  for  $3,375.35, 
i^ich  is  about  one-half  of  the  claim  in  suit.  No  complaint  is 
here  made  in  respect  to  the  general  charge  of  the  court,  but  the 
city,  the  plaintiff  in  error,  complains  of  the  refusal  of  the  court 
to  affirm  certain  of  its  points  or  prayers  for  instruction,  and  of 
the  answers  made  by  the  court  thereto.  The  assignments  of 
error  are: 

"(1)  In  refusing  plaintiff's  first  point  for  charge,  which  was 
as  follows:  *The  jury  must  find  for  the  plaintiff.' 

"(2)  The  learned  judge  erred  in  refusing  plaintiff's  second 
point  for  charge,  which  was  as  follows :  ^If  the  jury  find  that 
the  ordinance  in  question  in  this  case  may  be  considered  reason- 
ably as  having  been  passed  with  a  view  to  coercing  the  com- 
panies to  place  their  wires  underground,  rather  than  maintain 
them  overhead,  in  the  streets  of  the  city,  then  the  jury  must  find 
for  the  plaintiff  in  this  case  for  the  full  amount  of  its  claims, 
even  if  the  aggregate  of  the  charges  imposed  is  greater  than  all 
the  expenses  incurred  by  the  municipalitry  because  of  the  pres- 
ence of  the  poles  and  wires.' 

"(3)  The  learned  judge  erred  in  refusing  plaintiff's  fourth 
point  for  diarge,  which  was  as  follows :  *The  jury  must  find  for 
plaintiff  for  the  full  amount  of  its  djiim.' 

"(4)  The  learned  judge  erred  in  refusing  plaintiff's  sixth 
point  for  charge  and  in  answering  the  same  as  follows.  Point 
If  the  jury  believe  the  testimony  offered  on  behalf  of  the  city  to 
the  effect  that  the  police  bureau,  the  fire  bureau,  and  other 
branches  of  the  city  government  in  addition  to  the  electrical 
bureau,  incur  expense  as  a  natural  consequence  of  the  presence 
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of  the  poles  and  electrical  wires  overhead  in  the  streets  of  the 
city,  they  must  find  for  the  plaintiff  in  the  full  amount  of  ito 
claim.  There  has  been  no  evidence  upon  which  the  jury  could 
find  that  the  increased  expenditures  by  the  city  for  thoee 
branches  of  the  government^  on  account  of  the  extra  expense  due 
for  the  presence  of  poles  and  wires,  is  not  sufiicient  to  justify  the 
amounts  of  the  charges.'  Answer.  *I  refuse  the  sixth  point  he 
cause  it  asks  the  court  to  decide  on  the  effect  of  the  evidenca 
It  is  for  the  jury,  and  not  for  the  court,  to  determine  whether 
the  license  charge  is  unreasonable,  under  all  the  evidence.' 

"(6)  The  learned  judge  erred  in  refusing  plaintiff's  seventh 
point  for  charge,  and  in  answering  the  same,  as  follows:    Point 
^It  is  of  little  importance  in  this  case  that  the  wires  of  other 
companies  than  the  Western  Union  Telegraph  Companies  are 
generally  at  fault  for  the  defects  occurring  among  overiiead 
wires,  even  if  the  jury  find  that  this  is  the  case,  and  that  the 
wires  of  the  Atlantic  &  Pacific  Company  have  not  been  the  origin 
of  any  trouble.     The  city  of  Philadelphia  is  justified  in  impos- 
ing a  general  charge  upon  all  companies  maintaining  poles  and 
overhead  wires,  to  repay  the  aggregate  charges  whidi  the  city 
may  be  at  because  of  the  general  expenses  imposed  upon  it  by 
the  presence  of  all  such  poles  and  wires.'     Answer.     'I  refuse 
the  seventh  point  as  a  whole.    The  scope  of  the  instruction  asked 
is  too  broad,  especially  in  the  second  sentence.' 

"(6)  The  court  eri'ed  in  not  aflSrming  and  in  answering  aB 
follows  plaintiff's  eidith  point  for  charge:  Point.  'The  cost  to 
the  Western  Union  Telegraph  Company  of  such  work  as  lie 
company  may  be  in  the  habit  of  doing,  upon  its  poles  and  wir^s 
throughout  the  district  in  which  Philadelphia  is  situated,  jr 
thronirhout  the  city  of  Philadelphia,  has  little  bearing  upon  the 
qll(^^tion  of  the  proper  amount  of  license  charges  to  be  imposed 
by  the  city.  If  the  jury  find  that  the  city  authorities  do  provide 
for  tlie  patrolling  of  the  street,  the  proper  charges  therefor  can- 
not be  gauired  bv  the  cost  to  the  company  of  repairing  its  wires 
on  notice  of  defects  liaving  occurred.     Answer.     *I  answer  thp.t 
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as  follows:  The  cost  of  inspection^  whether  by  the  company  or 
fay  the  city,  is  one  item  to  be  considered  by  the  jury,  and  the 
jury  must  decide  what  weight  should  be  given  to  the  evidence 
upon  this  subject.' '' 

Before  taking  up  the  first,  third,  and  fourth  assignments, 
which  go  to  the  root  of  the  case,  we  will  briefly  consider  the  other 
assignmenta  We  are  not  prepared  to  say  that  the  court  erred 
in  refusing  the  plaintiff's  second  point.  That  proposition,  it 
will  be  perceived,  does  not  touch  the  right  of  the  city,  by  direct 
legislation,  to  compel  all  private  persons  and  corporations  to 
place  their  wires  underground,  but  asserts  the  right  of  the  city 
to  impose  license  charges  in  excess  of  all  the  expenses  incurred 
by  the  m.unicipality  because  of  the  presence  of  poles  and  over- 
head wires  in  the  streets,  although  Uiey  are  lawfully  there.  We 
are  not  convinced  that  the  decisions  cited  in  support  of  this  as- 
signmeut  are  applicable  here.  At  any  rate,  in  disposing  of  thio 
case  it  is  our  purpose  to  follow  and  keep  within  the  principles 
laid  down  by  this  court  in  the  case  of  City  of  Philadelphia  v. 
W.  U.  Tel.  Co.,  supra.  The  plaintiff's  seventh  and  eighth 
points^  we  think,  are  within  those  principles,  and  should  havo 
been  a£Srmed.  The  license  charges  must  be  uniform  as  to  all 
sfoxh.  users  of  the  streets,  and  fixed  with  reference  to  the  general 
aggr^ate  amount  of  expenses  to  the  city  resulting  from  the 
presence  of  all  the  poles  and  overhead  wires;  and  we  are  not 
able  to  see  that  the  charges  by  the  city  for  patroiling  the  streets 
are  to  be  measured  by  the  cost  to  the  defendant  of  repairing  its 
wires  on  notice  of  defects  having  occuri'ed. 

The  first,  third,  and  fourth  assignments  may  be  considered 
together.  The  plaintiff's  sixth  point,  as  we  have  seen,  requested 
an  instruction  to  the  effect  that  if  the  jury  believed  the  evidence 
introduced  by  the  plaintiff  that  the  police  bureau  and  fire 
bureau,  and  other  branches  of  the  city  government  besides  the 
electrical  bureau,  incurred  expenses  as  a  natural  consequence  of 
the  presence  of  poles  and  electrical  overhead  wires  in  the  streets 
of  the  city,  tlie  verdict  should  be  for  the  plaintiff  for  the  full 
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amount  of  the  claim;  the  point  adding,  as  ground  for  such  in- 
fttructiony  that  there  was  no  evidence  in  the  case  upon  which  the 
jury  could  find  that  the  increased  expenditures  by  the  dty  for 
those  branches  of  the  government  on  account  of  the  extra  expense 
due  to  the  presence  of  poles  and  wires  is  not  sufficient  to  justify 
the  amounts  of  the  charges.  There  was  abundant  evidence  to  war- 
rant the  presentation  of  ihb  point,  and  we  think  it  should  have 
been  affirmed.     The  defendant's  case  rested  wholly  upon  its  al- 
leged showing  that,  measured  by  the  services  and  expenses  of 
the  electrical  bureau  only,  the  license  charges  were  excessive. 
The  evidence  as  to  the  services  rendered  and  the  expenses  in- 
curred by  other  branches  of  the  city  government  because  of  the 
presence  of  the  poles  and  suspended  wires  came,  indeed,  from 
the  plaintiff  in  rebuttal.     It  was,  however,  uncontradicted,  and 
therefore  the  jury  was  not  at  liberty  to  disr^ard  it     The  bur 
den  of  proof  here  was  upon  the  defendant  from  first  to  last    It 
must  be  borne  in  mind  that  a  strong  presumption  exists  in:  favor 
of  the  validity  of  these  ordinances.     To  quote  the  language  of 
Judge  Shibas,  in  speaking  for  this  court  in  the  former  case: 

'^The  amount  of  the  license  charges  rests  with  the  oily  coun* 
cils  in  the  first  instance,  and  it  is  only  where  such  discretion  has 
been  manifestly  abused  that  the  courts  are  justified  in  inter- 
fering." 

Having  regard  to  the  entire  evidence,  it  cannot,  we  think,  be 
affirmed  that  in  the  passage  of  the  ordinance  in  question  thero 
was  manifest  abuse  of  legislative  discretion  by  the  city  oouncils. 
The  evidence  here  did  not  warrant  such  a  finding  by  the  jury. 
These  views,  of  course,  require  us  to  say,  not  only  that  the  court 
should  have  affirmed  the  plaintiff's  sixth  point  but  also  the 
plaintiff's  first  and  fourth  points. 

It  is  no  small  satisfaction  to  us  that  our  conclusion  is  in  har- 
mony with  the  views  of  the  Supreme  Court  of  Pennsylvania  as 
expressed  in  the  cases  above  cited.  Although  the  decisions 
there  may  be  conclusive  upon  us,  yet  agreement  between  the 
Federal  and  State  courts  upon  such  a  question  as  that  involvn] 
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here  is  most  desurabla  Burgess  v.  Seligman,  107  TJ.  S.  20,  34, 
2  Sap.  CL  10, 37  L.  Ed.  869 ;  O'Brien  v.  Wheeloch,  37  0.  0.  A. 
309,  95  Fed.  883. 

Tlie  jodgmeiiit  of  the  Oircait  Court  is  reyeiaed,  and  the  case 
is  remanded  to  that  court,  with  directions  to  award  a  new  trial. 


Koxs. — For  other  eases,  besides  this,  and  the  next  preceding  and  follow- 
ing it,  upon  the  right  of  municipal  corporations  to  impose  license  fees, 
see  titles,  'Oioense  Fee"  and  ''Municipal  Control,"  in  indices  to  prior  TOl- 
of  thU  series;  also  title  ''Notes,"  in  said  indices. 


NOTE  1. — The  following  cases  upon  the  general  subject  of  Part  I  are  in 
addition  to  the  twenty-six  above  reported  in  full: 

In  Home  TelepK  Co,  of  New  Brunswick  v.  Common  Council  of  New 
Brmnewiek,  62  N.  J.  L.  172,  June  13,  1898,  held,  that  a  statute  imposing 
upon  a  municipality  the  duty  of  designating  streets  and  highways,  for 
telegraph  and  telephone  lines,  exists  only  for  lines  running  through  the 
■nmicipality,  not  for  local  lines. 

In  United  States  ea  rel.  Mutual  District  Messenger  Oomptmy  v.  Wight, 
IS  D.  C.  App.  Cas.  467  (Dec.  6,  1899),  held,  that  mandamus  will  not  lie  at 
sidi  of  an  electrical  company  to  compel  street  commissioners  to  grant 
permission  to  string  wires  over  sidewalks;  that  the  matter  is  discretionary 
with  the  conmiissioners. 

In  State  Consol,  Traction  Co.,  pros,,  v.  East  Orange  Township,  61  N.  J. 
Ju  2102,  Not.,  1897,  a  township  committee  ordinance  "to  regulate  the  run- 
■ing  of  electric  wires  in  the  township"  provided  that  no  person  should 
trim,  cut  or  break  a  tree  in  a  highway  without  the  permission  of  the  town- 
ship oonunittee  was  held  to  be  a  valid  and  reasonable  exercise  of  the  police 
power;  and  such  power  is  not  divested  by  an  agreement  of  the  committee 
to  allow  an  electric  street  railway  company  to  operate  in  the  streets. 

In  People's  Telegraph  and  Telephone  Co.  v.  President,  do.,  of  Berks,  do., 
Turnpike  Co.,  Penna.  Sup.  Ct,  May  27,  1901  (49  Atl.  Rep.  284),  held, 
that  a  telephone  company  is  a  telegraph  company,  and  a  turnpike  is  a 
highway,  within  the  meaning  of  a  statute  providing  that  telegraph  com- 
panies incorporated  thereunder  might  construct  their  lines  along  any 
hi^way. 

In  PhiUipshurg  Electric  Lighting,  Heating  d  Power  Co.  v.  Ihhahitanta 
of  Town  of  PhUlipsburg,  N.  J.  Sup.  Ct.,  June  10,  1901  (49  Atl.  446),  the 
loUowing  is  quoted  from  the  syllabus:  "A  common  council  cannot  repeal 
SB  ordinance  granting  permission  to  an  electric  light  company  to  plant  its 
poles  and  stretch  its  wires  in  all  the  streets  and  alleys  of  the  town,  when 
the  company  has  conformed  to  the  conditions  of  the  ordinance  so  far  ni^ 
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required,  and  has  expended  monej  in  placing  the  poles  and  wiiei  in  er 
tain  of  the  streets,  notwithstanding  the  common  council  may  haiv  bm 
misled  in  passing  the  ordinance " 

In  City  of  Zanesville  v.  ZaneavilU  Teleph,  d  Tel,  Co.,  Ohio  SupremeOooit) 
Oct  16,  1900  (69  N.  E.  Rep.  109),  held,  that  section  3461  of  the  Ohi» 
Revised  Statutes,  requiring  Probate  Courts  to  direct  the  mode  in  wliiA 
a  telegraph  or  telephone  oompanj  may  use  the  streets  and  alleys  of  a  dtj 
or  village,  when  the  municipal  authorities  and  the  company  are  unable  to 
agree,  is  legislatiye,  and  not  judicial,  in  character,  and  is  therefore  uhood 
stitutional. 

A  later  decision  in  the  same  case  is  reported  69  N.  E.  781. 

In  Nebraska  Telephone  Company  v,  Cornell,  Nebraska  Supreme  Court, 
Mareh  7,  1900  (22  N.  W.  Rep.  1),  held,  that  the  statutes  of  1887  and 
1897,  creating  the  State  board  of  transportation,  and  defining  its  powen, 
including  the  regulation  of  telephone  rentals  and  ezpreas,  telegraph  and 
telephone  charges,  are  not  unconstitutional. 

In  Toledo  v.  W,  U.  Tel.  Co,  (C.  C.  A.,  Sixth  arcuit),  62  L.  R.  A.  780, 
held,  that  a  telegraph  company  given  the  right  by  an  act  of  Congress  to 
occupy  post  roads  with  its  poles  and  wires  does  not  acquire  such  right 
free  from  the  power  of  a  municipal  corporation  to  regulate  the  use  of  its 
streets,  but  must  submit  to  local  regulations  for  obtaining  permission  to 
string  wires  in  public  streets. 

In  Point  Pleasant  Electric  Light  d  Power  Oo.  v.  Borough  of  Bay  Head 
(New  Jersey  Court  of  Chancery,  July  29,  1901),  held,  that  electric  light 
companies  have  authority  to  maintain  poles  and  wires  in  the  public  high- 
ways upon  first  obtaining  the  consent  of  the  owners  of  the  soil;  that  a 
statute  declaring  that  no  poles  shall  be  erected  in  any  city  or  town,  without 
a  designation  first  obtained,  does  not  extend  to  boroughs;  and  that  an  act 
empowering  borough  councils  by  ordinance  to  regulate  streets  remove  ob- 
structions and  prescribe  the  manner  in  which  privileges  to  use  streets  shall 
be  exercised,  confers  a  power  which  can  be  exercised  only  by  ordinance; 
so  that,  until  the  passage  of  such  ordinance,  an  electrii  light  company 
which  has  obtained  the  consent  of  the  owners  of  the  soil  may  string  its 
wires  in  the  streets  of  the  borough,  which  will  be  restrained  by  injunction 
from  cutting  wires  so  strung. 

In  People  ex  rel.  The  Monticello  Telephone  Co,,  Relator,  v.  The  Board 
of  Trustees  of  the  Village  of  Monticello,  N.  Y.  Supreme  Court,  Sullivan 
Trial  Term,  August,  1901  (36  Misc.  676),  the  following  is  quoted  from  the 
head  note: 

"Notwithstanding  the  fact  that  the  Transportation  Corporations  Law 
gives  a  telephone  company  a  franchise,  direct  from  the  Legislature,  to 
use  the  public  streets  for  constructing  and  maintaining  its  lines,  the  Vil- 
lage Law  jjives  village  trustees  power  to  regulate  the  erection  of  the  poles 
and  the  stringing  of  the  wires,  and  as  this  latter  power  involves  discretion, 
tho  Supreme  Court,  while  able  to  compel  its  exercise  in  a  proper  case,  can- 
not by  mandamus  control  the  particular  method  of  the  exercise." 
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Where  it  appeared  that  Tillage  tnutees  had  materially  embarrassed  or 
preTeoted  a  telephone  company  in  its  legal  right  to  use  the  village  streets 
and  had  long  delayed  passing  any  ordinance  in  the  matter,  the  court  re- 
fused to  grant  the  company,  in  the  first  instance,  a  peremptory  writ  of 
mandamus  requiring  the  trustees  to  grant  it  a  permit  to  erect  poles,  string 
wires  and  conduct  business  in  the  village,  but  gave  it  leave  to  renew  the 
motion  on  other  papers  if  the  passage  of  such  an  ordinance  should  be  un- 
duly delayed. 

In  Eleetrie  Power  Oo,  «.  Mayor  of  New  York  ei  ah,  N.  T.  Supreme  Court, 
Appellate  Division,  Second  Department^  Jan.,  1899,  36  App.  Div.  383,  a  cor- 
poration empowered  by  the  board  of  electrical  control  of  New  York  City 
to  erect  and  maintain  wires,  poles,  pipes  and  other  fixtures  in  the  streets, 
subject  to  the  conditions  that  until  further  order  the  privilege  should  be 
granted  only  through  subways  of  a  specified  company,  strung  its  wires 
aeross  streets,  some  being  fastened  to  house  tops  and  others  to  poles  in  the 
streets.  The  commissioner  of  public  works,  by  direction  of  the  board  of 
electrical  control  and  other  city  authorities,  cut  down  and  took  possession 
of  the  wire.  In  an  action  brought  to  recover  the  value  of  the  wire,  held, 
that  the  dismissal  of  the  complaint  was  error.  Electric  Power  Company 
V.  Met,  Teleph.  d  Tel.  Oo^  4  Am.  Electl.  Cas.  649,  affirmed  on  same  opinion, 
148  N.  Y.  746,  followed. 

In  the  same  case.  New  York  Special  Term,  Sept.,  1899  (29  Misc.  48), 
it  I4>peared  that  a  resolution  of  a  city  board  of  electrical  control,  permit- 
ting erection  and  maintenance  of  wires,  poles,  pipes  and  other  electrical 
fixtures  in  and  under  streets,  provided  that  until  further  order  the  con- 
ductors should  be  laid  only  through  subways  of  another  corporation.  Held, 
in  view  of  the  policy  of  the  State  that  electric  wires  in  cities  should  be 
placed  underground  to  authorise  putting  wires  in  subways  only;  also 
held,  that  the  city  had  the  right  to  remove  overhead  wires  placed  without 
further  permission,  but  was  liable  for  taking  and  selling  the  wire,  as  for 
conversion. 

In  Southern  BeU  Teleph.  S  Telegraph  Co.  v.  Stewart,  Taop  Collector,  109 
Qa.  80  (Jan.  30,  1900),  held,  that  a  tax  of  $1  for  each  telephone  sta- 
tion or  box  imposed  by  statute  upon  telophone  companies  was  an  occupation 
or  business  tax  t.nd  not  a  tax  on  property. 

In  Borough  of  North  Braddock  v.  Central  District  Printing  d  Telegraph 
Co.,  11  Pa.  Super.  Ct.  Rep.  24;  and  Kittaning  Electric  Light,  H.  d  P.  Co. 
V.  Kittaning  Borough,  id.  31,  held,  that  boroughs  may  impose  license  tax 
upon  poles  and  wires  of  electric  light  companies  in  the  exercise  of  the*! 
police  powers;  and  that  the  amount  fixed  by  them  will  be  altered  by  thv 
court  only  in  case  of  clear  abuse  of  discretion. 

In  City  of  Saginaw  v.  Swift  Electric  Lighting  Company,  Michigan  Sii 
prerae  Court,  July  13,  1897   (71  N.  W.  Rep.  6),  held,  that  an  ordinance  of 
a  city  charging  an  electric  light  company  with  50  cents  per  annum  for 
each  pole  maintained  by  it,  to  cover  the  cost  of  inspection  by  the  city,  is 
unreasonable,  where  the  actual  cost  of  such  inspection  is  6  cents  per  pole. 


^^^^^ 


236  AMEMOAN  ELECTRICAL  OASES,      [vol  7 

Philadelpliia  t.  Telegraph  Q>. 


In  Ogden  City  v.  Croaaman  d  Rocky  Mi.  Bell  Telephone  Oo^  17  Utah, 
66  (June  29,  1898),  held,  that  a  municipality  has  power,  by  statute  tad 
constitution,  for  the  purpose  of  raising  revenue,  to  provide  1^  ordiniaei 
lor  leyjing  and  collecting  a  license  fee  of  five  dollars  for  each  telephoae 
instrument  operated  and  maintained  by  a  telephone  company,  and  ued 
exclusively  within  the  limits  of  the  city,  for  which  a  rental  diarge  ii 
made,  for  local  business;  but  such  power  does  not  extend  to  anthoriiiog 
the  city  to  license  or  tax  interstate  business  of  the  company. 

In  Postal  Tel,  Cable  Co.  v,  Richmond,  37  S.  £.  Rep.  789,  Virgiaii 
bupreme  Court  of  Appeals,  Jan.  17,  1901,  held,  that  a  ei^  ordinanee  impoi- 
ing  a  license  tax  upon  a  corporation  engaged  in  interstate  oommeroe^  e.  g., 
a  foreign  telegraph  company  which  has  accepted  the  conditions  and  priri- 
leges  of  the  Post-roads  Act  of  Ck>ngre88  of  July  24,  1866,  not  confined  to 
business  done  exclusively  within  the  city  and  State,  but  reciting  that  it  is 
in  place  of  an  a4  valorem  tax  on  the  company's  property  in  the  city,  bat 
exceeding  in  amount  what  could  be  levied  \mder  the  City  Tax  Law,  and  mik* 
ing  the  payment  of  the  license  fee  a  condition  precedent  to  the  company'i 
right  to  do  business  in  the  city,  is  void  as  a  State  regulation  of  intmtate 
conunerce. 


NOTE  2. — The  power  of  municipal  authorities  to  r^nlate  the  tw^fat»«. 
ance  in  streets  and  highways,  of  poles,  wires  and  other  structures,  and 
under  the  streets,  of  subways,  for  electrical  purposes,  is  oonferred  by 
varying  statutes.  In  general,  however,  it  may  be  remarked  that  one  right 
is  everywhere  recognized,  namely,  the  exercise  by  municipal  goremments 
of  the  police  power,  to  the  extent  necessary  for  the  public  health,  safety 
and  convenience.  See  Mut.  Un,  Tel.  Co.  v.  Chicago,  1  Am.  Electl.  Caa.  606; 
Tuttle  V.  Brush  Elec.  Ilium.  Co.,  1  Am.  Electl.  Cas.  608;  W,  U.  Tel.  Co.  v. 
Champlain  Elec.  Co.,  1  id.  822;  Allentown  v.  W.  U.  Tel.  Co.,  4  id.  90;  Con- 
solidated Eleo.  Lt.  Co.  V.  Peoples*  Elec.  Lt.  d  Oas.  Co.,  1  id.  260. 

In  Marshfield  v.  Wisconsin  Teleph.  Co.,  ante,  p.  103;  Utioa  v.  Utioa 
Teleph.  Co.,  ante,  p.  67,  and  Rochester  v.  Bell  Teleph.  Co.  of  Buffalo,  ante, 
p.  211,  it  is  expressly  held,  that  the  right  conferred  by  statute  upon  tele- 
phone companies  to  maintain  their  structures  in  the  streets  of  municipal 
corporations  is  subject  to  the  police  power;  and  in  State  v.  8t.  Louis,  ante, 
p.  195,  that  the  reservation  of  the  police  power  is  implied  and  need  not  be 
specified  in  an  ordinance  authorizing  the  construction  of  subways  by  pri- 
vate corporations.  In  Michigan  Teleph.  Co.  v.  Charlotte,  ante,  p.  62,  held, 
that  the  privileges  of  the  Post-roads  Act  of  Congress,  also  any  contract  of 
a  municipality  with  a  telephone  company  for  the  erection  of  poles  and 
wires  in  highways,  are  subject  to  the  police  power.  In  Rochester  v.  Bell 
Teleph.  Co.,  ante,  p.  211,  and  N.  W.  Teleph.  Exchange  Co.  v.  Minneapolis, 
ante,  p.  168,  held  that  the  police  power  warrants  a  city  in  compelling  the 
burying  of  wires. 
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Though  the  oooits  maj  compel  municipal  authoriiies  to  make  necessary 
rules,  or  to  designate  places  for  the  erection  of  poles  or  other  electrical 
appliances  in  streets,  they  will  not  usurp  the  power  of  the  municipalily 
and  make  the  designation  or  rule  themselves.  Marahfield  v,  WiaoonMin 
Teleph.  Oo^  ante,  p.  103;  State  v.  Bound  Brook,  ante,  p.  65;  Michigan 
Teleph,  Co.  v.  8t,  Joeeph,  ante,  p.  1. 

In  some  States  the  statute  authorizing  the  use  of  streets  for  electrical 
appliances  makes  municipal  consent  a  prerequisite.  Thus  Virginia  {South- 
ern Bell  Teleph,  Co,  v.  Richmond,  ante,  p.  83),  and  Washington  (Spokane, 
dto.  Teleph.  Co.  v.  Spokane).  In  other  States  only  the  police  power  is  re- 
aenred;  for  example.  New  York  (Barhite  v.  Home  Teleph.  Co.,  ante,  p.  76), 
Michigan  {Michigan  Teleph,  Co.  v.  Benton  Harbor,  ante,  p.  9),  Wisconsin 
{Wieconein  Teleph,  Co,  v,'  Sheboygan,  ante,  p.  109),  Minnesota  {N,  W, 
THeph,  Eweh.  Co.  v.  Minneapolis,  ante,  p.  168). 

Whaterer  the  extent  of  the  power  reserved  to  the  mimicipality,  permis- 
sion once  given  and  acted  upon,  or  given  upon  ooosideratiim,  can  be  re- 
voked only  upon  the  ground  of  public  necessity  and  by  virtue  of  the  police 
power,  y.  O.  f'.  Qt.  So.  Teleph.  d  Tel.  Co.,  2  Am.  Electl.  Cas.  123;  State, 
Hudson  Teleph.  Co.  Pros.  v.  Jersey  City,  2  id.  133;  Rutland  Bleo.  Lt.  Co. 
V.  Marble  City  Eleo.  Lt.  Co.,  4  id.  256;  Suburban  Eleo.  Ry.  Co.  v.  East 

Orange,  ante,  p.  37;  W  U,  TeU  Co.  v.  Syracuse,  ante,  p. ;  CUirksburgh 

Eleo.  L.  Co.  V.  Clarksburgh,  ante,  p.  25;  Wyandotte  Eleo.  L.  Co.  v.  Wyan- 
dotte, ante,  p.  43;  C.  d  P.  Teleph.  Co.  v.  Baltimore,  ante,  p.  151;  N,  W, 
Teleph,  Co,  v,  Minneapolis,  ante,  p.  168;  Michigan  Teleph.  Co.  v.  St, 
Joseph,  ante,  p.  1;  Pennsylvania  v,  Warwick,  ante,  p.  219.  In  Coverdale 
V.  Edwards,  ante,  p.  15,  however,  it  is  held  that  the  legislature  may  au- 
thorize a  city  to  reserve  the  right  of  revocation,  in  which  case  the  company 
is  a  mere  licensee. 

Although  under  the  New  Jersey  statute  the  designation  of  places  by  the 
dty  is  a  prerequisite  to  the  erection  of  poles  in  the  streets  {State  v. 
Meyers,  ante,  p-  49) ,  still  this  does  not  affect  the  stringing  of  wires  across 
streets  from  poles  on  private  property.  Summit  Township  v.  N.  F.  d  N.  J. 
Teleph.  Co.,  ante,  p.  58.  Neither  (in  New  York)  does  permission  to  string 
wires  across  streets  and  along  house-tops  include  the  right  to  erect  poles 
in  the  streets.    Utica  v,  Utica  Teleph.  Co.,  ante,  p.  67. 
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THE  MAINTENANCE  OF  APPLIANCES 
FOR  ELECTRICAL  PURPOSES  IN  AND 
UNDER  STREETS  AND  HIGHWAYS  CON- 
SIDERED WITH  SPECIAL  REFERENCE 
TO  ABUTTING  OWNERS'  AND  OTHER 
PRIVATE  RIGHTa 
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KuFUB  IIaoxx  y.  Ellswobth  B.  Oybbshinxb* 

Indiana  Supreme  Court,  March  29,  1898. 
(150  Ind.  127.) 

TSLEPHOIfS  UNS  NOT  ADDITIOIfAL  SEBVITUDS. 

nie  •reciioii  of  telephone  lines  in  city  streets  is  not  an  additional  serritude 
entitling  the  abutting  owner  to  compensation,  though  he  own  the  fee  of 
the  streets 

An  individual  maj  be  proprietor  of  a  telephone  sjrttem  without  legislatiTe 
consent. 

Gases  of  this  series  cited  in  opinion:  Loekhart  v.  Craig  8i.  Ry.  Co.,  toI.  3, 
p.  314;  Detroit  City  Ry.  Co.  f>.  Mills,  Yol.  3,  p.  333;  JuUa  Bdg.  Ant^n  v. 
BeU  Teleph.  Co.,  toI.  1,  p.  801 ;  Cater  v.  N.  W.  Teleph.  Ewoh.  Co.,  toI.  6, 
p.  Ill;  Irv?in  v.  Teleph.  Co.,  yol.  1,  p.  709;  People  v.  Eaton,  vol.  6,  p.  87; 
Pierce  v.  Drew,  vol.  1,  p.  671;  York  Teleph.  Co.  v.  Keeeey,  vol.  6,  p.  107; 
Board  of  Trade  Tel.  Co.  v.  Bamett,  vol.  1,  p.  565;  Duaenhu^  v.  Mutual 
Tei.  Co.,  vol.  1,  p.  448 ;  Met.  Teleph.  d  Tel.  Co.  v.  CoUvell  Lead  Co.,  voL 
1.  p.  662;  Broom  v.  N.  T.  d  N.  J.  Teleph.  Co.,  vol.  2,  p.  269;  Hewitt  v. 
W.  U.  Tel.  Co.,  vol.  2,  p.  222;  Eele  v.  Am.  Teleph.  d  Tel.  Co.,  vol.  5,  p.  92; 
W.  U.  Tel.  Co.  V.  WiUiame,  vol.  3,  p.  184;  Pao.  Postal  Cable  Co.  v.  Irwin, 
woL  4,  p.  140;  Chea.  d  Pot.  Teleph.  Co.  v.  Mackenzie,  vol.  3,  p.  196;  Ohi- 
eayo,  dc,  Ry.  Co.  v.  Whiting,  do.,  By.  Co.,  v<d.  6,  p.  236. 

Appeal  from  Circuit  Court,  Howard  county;  L.  J.  Kirkpat- 
ricky  Judge. 

Oeorge  W.  TunJc,  D.  H.  XJhase  and  Blackledge  d  Shirley,  for 
appellant. 

OoodyJcoordM  A  Ballard,  for  appellee. 

HACKKXTy  J. :  Buf U8  Magee^  the  owner  of  a  Iraslneos  prop- 
erty fronting  upon  one  of  the  principal  bosiness  streets  of  the 
citj  of  Loganfiporty  and  the  owner  of  the  fee  in  the  street^ 
bnn:^t  thia  suit  for  a  mandatory  injunction!  to  cauee  the  re- 
moval of  a  telephone  pole  placed  by  ihe  appellee,  Overahiner,  in 
the  curb  line   of  the  eidewalk   in  front  of  said   property. 

TOL.  vn — 16. 
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The  appellee^  the  ownar  of  the  telephone  system  in  said  dtj^ 
placed  said  pole  and  strung  wires  upon  the  same  in  the  iii|^- 
time,  after  ]>rotest  by  the  appellant,  and  without  oompensation 
to  or  consent  from  him.     The  principal  question  in  the  case  is 
as  to  whether  such  use  of  the  street  is  a  senritode^  not  within  the 
contemplated  uses  of  a  city  street,  and  thereforey  an  additional 
burden  upon  the  fee  of  the  appeUan^;^  for  which  he  should  le 
compensated.     The  decisions  of  the  oouxts  of  this  countiy,  ao 
far  from  establishing  a  definite  role  upon  this  question^  an  at 
such  Tariaiice  as  to  render  hopeless  any  effort  to  reconcile  them. 
At  the  threshold  of  our  inquiries  there  are  certain  well-reoog- 
nized  propositioDS :  The  owner  of  the  fee  in  a  street  which  has 
been  dedicated  or  condemned  for  a  street  is  entitled  to  restrict  its 
uses  to  such  as  are  proper  street  uses,  as  stated  by  most  of  die 
decisions ;  to  the  uses  contemplated  at  the  dedication  or  condemr 
nation.    The  public  have  only  an  easement  for  the  proper  uses 
of  a  street    When  applied  to  new  uses,  the  fee  owner  is  entitled 
to  compensation.     When  a  use  is  by  proper  public  authority, 
and  is  not  an  additional  burden  upon  the  fee,  no  compensation 
is  due  the  fee  owner.    In  the  use  of  the  public  easement,  there 
is  no  right  to  unreasonably  burden  the  fee,  to  the  special  injury 
and  damage  of  the  fee  owner.    These  general  propositions^  how- 
ever, are  of  little  service  when  we  revert  to  the  question :  Is  the 
telephone  equipment  an  unnecessary  or  unreasonable  obstruc- 
tion, and  a  new  and  additional  servitude  ?    Will  it  suffice  to  say 
that  because  a  street  was  dedicated  or  condemned  fifty  yean 
ago,  before  electric  inventions  for  lighting,  conmiunicating  oral 
and  telegraphic  messages,  and    propelling    street    cars    were 
thought  of,  it  could  not  therefore  have  condemned  or  dedicated 
in  contemplation  of  the  uses  therein  of  such  inventions ;  or,  that, 
because  gas  had  not  been  used  as  a  method  of  lighting,  the  right 
to  lay  pipes  to  conduct  the  gas  could  not  have  been  contem- 
plated ;  or  tliat  because  water,  for  protection  against  fire,  had 
not  been  forced  through  pipes  in  the  streets,  such  use  oould  not 
linvp  been  contemplated ;  and  so  on  as  to  the  uses  of  the  8tref>*t  for 
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mwerBgdj  for  natural  gas  pipingi  for  telegraph  or  telephone 
liiiea^  above  or  below  the  Burf aoe  of  the  street,  or  for  the  poeaible 
future  ufles  of  pneumatic  tabes  for  the  tranfimission  of  mails 
or  paix^lfl,  and  the  distribution  of  steam  or  electricity  for  heat- 
ing, etc  f  If  what  was  actually  contemplated  at  the  time  of  the 
dedication  should  be  found  to  answer  the  question  in  eveiy  case, 
many  of  the  uses  common  to  the  streets  of  every  city  would  be 
additional  servitudes,  for  which  the  fee  owner  would  be  entitled 
to  compeneation. 

It  must  be,  however,  that  the  contemplated  uses  should  be 
deemed  to  have  been,  not  only  in  the  walking,  riding  upon  horse- 
badL  and  in  wagons  or  other  vehicles  drawn  by  animals,  in  the 
going  and  returning  upon  business,  social,  religious  or  political 
missions^  but  also  by  such  methods  of  travel  and  communica- 
tion, in  addition  or  in  substitution  for  those,  as  might  come 
into  vogue  and  be  accepted  and  recognized  as  proper  and  im- 
portant uses  of  the  street  in  the  varying  needs  and  demands  of 
commerce,  and  the  relations  of  man  to  man  socially  and  other- 
wise. If  this  were  not  true,  the  way  originally  dedicated  for  a 
suburban  hi^way,  but  by  the  growth  of  population  becoming 
a  cily  street,  or  the  dedication  of  a  village  or  town  street  after- 
wards becoming  the  principal  thoroughfare  of  a  great  city, 
would  be  limited  to  the  uses  in  vogue  at  the  time  and  suited 
to  the  coontiy  road  or  the  village  or  town  street;  and  the 
growth  of  population^  the  advancement  of  conmierce,  and  the 
increase  of  inventions  for  the  aid  of  mankind  would  be  re- 
quired to  adjust  themselves  to  the  conditions  existing  at  the 
time  of  the  dedication,  and  with  reference  to  the  uses  then 
actually  contemplated.  That  a  dedication  or  condemnation  is 
deemed  to  comprehend  uses  not  actually  in  the  minds  of  the 
parties  at  the  time  is  seen  from  the  almost  unvarying  rule  that 
the  electric  street  railway  systems  are  not  a  new  use  and  an  addi- 
tional servitude,  but  are  a  new  method  of  enjoying  an  old  and 
ever  existing  use.  Eichels  v.  Railway  Co.,  78  Ind.  261 ;  Chicago 
d'  C,  T.  By.  Co.  V.  Whitinq  H.  &  E.  C.  St  Ry,  Co,.  130  Ind. 
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297,  38  N.  E.  604 ;  LochhaH  v.  Railway  Co.,  3  Am.  EledL  Ctt 
314  (Pa.  Sup.),  21  Atl.  26 ;  Railway  Co.  v.  Mills,  3  Am.  ElectL 
Cas.  333  (Mich.),  48  N.  W.  1007.    They  carry  the  people  by 
means  of  a  propulsive  force,  which  is  a  substitute  for  the  hone 
or  mule  which  formerly  drew  the  cars.    The  horse  car  w»8  ac- 
cepted as  a  conveyance  added  to  the  numeTK>us  kinds  of  Vi^deB 
in  use,  and  varying  in  the  use  of  stationary  tracks  or  railways. 
Poles  and  wires  for  electric  lighting  have  been  admitted  as  i 
proper  use,  on  the  ground  that  the  streets  are  lighted,  and  Hm 
general  uses  thereby  made  safer  and  more  expeditious.    Isci- 
dentally,  the  same  use  has  been  employed  for  suf^lying  light  to 
public,  business,  and  private  houses.    Sewers  have  been  admit- 
ted as  not  constituting  an  additional  servitude,  because  they 
afforded  a  means  of  drainage  for  the  streets,  although  one  use 
was  in  carrying  the  waste  from  buildings  of  the  oitizeDfli.    Gas 
mains  and  poles  were  admitted  in  like  manner  as  electric  light- 
ing systems  and  for  like  uses.    In  none  of  these  cases  has  the 
inquiry  been  as  to  whether  the  fee  owner  contemplated  such 
uses,  or  whether  they  were  in  vogue  at  the  time  of  the  dedica- 
tion.   They  were  always  deemed  to  constitute  a  beneficial  use 
of  the  streets,  as  in  some  degree  aiding  in  the  means  or  oppo^ 
tunities  for  conducting  the  affairs  of  the  inhabitants,  and  in 
facilitating  the  communication  indispensable  to  such  affairs 
Some  of  the  authorities,  reaching  the  same  conclusioi^  treat  the 
uses  of  a  street,  arising  from  a  dedication  or  condenmatioD,  as 
expansive,  not  confined  to  uses  already  permitted,  but  as  civili- 
zation advances,  admitting  new  uses.     Ang.  &  A.  Oorp.  sec. 
312 ;  Julia  Bldg.  Aas'n  v.  Bell  Tel.  Co.,  1  Am.  ElectL  Caa  801, 
88  Mo.  258 ;  Cater  v.  Telephone  Co.,  5  Am.  Electl.  Cas.  Ill,  60 
MimL  539,  63  N.  W.  Ill;  Railway  Co.  v.  Mills,  swpra.     In 
Cater  v.  Telephone  Co.,  supra,  it  is  said :    "The  question,  then, 
is,  what  is  the  nature  and  extent  of  the  public  easement  in  a 
highway  ?     If  there  is  any  one  fact  established  in  the  history  of 
society  and  of  the  law  itself,  it  is  that  the  mode  of  exercising 
this  easement  is  expansive,  developing  and  growing  as  civiliza- 
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tun  advanoes.    In  the  most  primitive  state  of  society  the  ooor 
eeption  of  a  hi^way  was  merely  a  footpath ;  in  a  slightly  more 
adyanoed  state  it  included  the  idea  of  a  way  for  pack  animals, — 
oanstituting,  respectively,  the  'iter,'  the  'actus,'  and  'via'  of  the 
Bonums.    And  thus  the  methods  of  using  public  highways  ex- 
panded with  the  growth  of  civilization,  until  to-day  our  urban 
i^ways  are  devoted  to  a  variety  of  uses  not  known  in  former 
tiines,  and  never  dreamed  of  by  the  owners  of  the  soil  when  the 
pnUio  easement  was  acquired.    Hence  it  has  become  settled  law 
that  the  easement  is  not  limited  to  the  particular  methods  of  use 
in  vogue  when  the  easement  was  acquired,  but  includes  all  new 
and  improved  methods^  the  utility  and  general  convenience  of 
which  may  afterwards  be  discovered  and  developed  in  aid  of  the 
general  purpose  for  which  highways  are  designed.     And  it  is 
not  material  that  these  new  and  improved  methods  of  use  were 
not  contemplated  by  the  owners  of  the  land  when  the  easement 
was  acquired^  and  are  more  onerous  to  him  than  those  then  in 
nBeu''    Judge  'Eia.iott,  in  his  work  on  Beads  and  Streets  (page 
529),  quotes  approvingly  from  Cooley's  Constitutional  Idmita- 
tioDS  (page  556),  as  follows:  "When  land  is  taken  or  dedi- 
cated for  a  town  street,  it  is  unquestionably  appropriated  for  all 
ordinary  purposes  of  a  town  street;  not  merely  the  purposes  to 
whidi  sudi  streets  were  formerly  applied,  but  those  demanded 
by  new  improvements  and  new  wants.    Among  these  purposes 
is  the  use  for  carriages  which  run  on  a  grooved  track ;  and  the 
preparation  of  the  streets  in  laige  cities  for  their  use  is  not 
only  a  frequent  necessity,  which  must  be  supposed  to  have  been 
contemplated,  but  it  is  almost  as  much  a  matter  of  course  as 
the  grading  and  paving.''  Upon  this  branch  of  our  inquiries,  we 
must  conclude,  therefore,  upon  both  reason  and  authority,  that 
tiie  uses  of  streets  prevailing  at  the  time  of  the  taking  or  dedica- 
tion of  a  street  are  not  the  limits  of  the  uses  to  which  the  public 
is  entitled,  and  which  the  soil  owner  is  deemed  to  have  contem- 
plated, but  that  such  uses  are  to  be  enlarged  to  include  all  of  the 
additional  and  improved  methods  of  attaining  the  same  objects 
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and  enjoying  the  same  priyilege%  not^  however,  to  the 
substantial  impairment  of  the  fee  owner's  use  and  enjoymeoi  of 
his  abutting  property. 

Is  the  telephone,  with  its  neoessaiy  poles  and  wires^  to  be 
regarded  as  a  new  use  so  disoonneoted  from  the  purposes  and 
objects  in  actual  and  legal  oontemplation  when  our  cutj  streeU 
were  dedicated  or  condemned  as  to  constitute  an  additional  8e^ 
vitude  ?    The  telegraph  equipmenti  in  its  occupancy  of  the  hi^ 
way  or  street  and  its  uses^  is  the  nearest  parallel  we  have  to  that 
of  the  telephone  system.     They  are  both  inventions  for  oom- 
munication  of  electricity.    The  equipment  occupying  the  streetB 
is  the  same.    Some  authorities  have  attempted  to  distinguish  be- 
tween the  usee  contemplated  of  city  streets  and  of  suburban 
highways.     This  distinction  was  recognized  by  liiis  court  in 
Kincaid  v.  Qas  Co.,  124  Ind.  579,  24  K  E.  1067,  where  thk 
language  was  employed    ''There  is  an  essential  distinction  be- 
tween urban  and  suburban  highways,  and  the  rights  of  the 
abutters  are  much  more  limited  in  the  case  of  urban  streets  than 
they  are  in  the  case  of  suburban  ways.     We  note  the  distinction 
between  the  classes  of  public  ways,  and  declare  that  the  eern- 
tude  in  the  one  class  is  much  broader  than  it  is  in  the  other." 
In  Elliott,  Roads  &  S.,  p.  299,  it  is  said:  ''There  is  an  essential 
difference  between  urban  and  suburgan  servitudes.     The  own^ 
of  the  dominant  estate  in  an  urban  servitude  has  very  much 
more  authority  and  much  greater  rights  than  the  owner  of  the 
dominant  estate  in  a  suburgan  servitude.     The  easement  of  the 
one  is  very  much  more  comprehensive  than  of  the  other.     It 
is  doubtful  whether  of  all  of  the  servitudes^  there  is  one  so 
broad  and  comprehensive  as  that  of  a  city  in  its  streets." 
Affain,  the  same  author  says,  on  page  307:  "The  easement  in  a 
city  18  80  broad  and  exclusive  as  to  leave  very  little,  if  any,  pri- 
vate right  of  use  in  the  owner  of  the  servient  estate." 

If  this  doctrine  is  accepted, — and  we  think  it  must  be, — the 
cases  which  hold  that  telegraph  and  telephone  lines  upon  coun- 
try highways  are  an  additional  servitude  cannot  be  given  much 
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wei^iit  in  detennining  the  question  before  12&    However,  those 
cases  i^ch  hold  that  these  uses  of  the  suburban  ways  are  not 
an  additional  servitude,  if  the  reasoning  is  tenable,  apply  to 
eases  of  dty  streets  with  greater  force  than  to  those  of  country 
ways.    Cater  v.  Telephone  Co.,  supra,  is  such  a  case.    In  addi- 
tion to  the  pertinent  quotation  already  made  from  that  case, 
we  quote  the  following:  ^^e  are  not  unmindful  that  private 
pnpertj  cannot  be  taken  for  a  public  use  without  oompenaa- 
tion^  however  important  that  public  use  ia.     We  are  not  for- 
getful of  the  fact  tJiat  care  should  be  taken  that,  in  the  popular 
seal  for  modem  public  improvements,  the  burden  of  furnish- 
ing these  improvements  should  not  be  shifted  from  the  public, 
and  imposed  upon  any  particular  class  of  individuals.     But 
viewing,  ae  we  do,  highways  as  being  designed  as  public  ave- 
nues of  travel,  traffic,  and  communication,  the  use  of  which  is 
not  necessarily  limited  to  travel  and  the  transportation  of 
property  in  moving  vehicles,  but  extends  as  well  to  communica- 
tion  by  the  transmission  of  intelligence,  it  seema  to  us  that  such 
a  nee  of  a  highway  is  within  the  general  purpose  for  which 
Uj^ways  are  designed,  and,  within  the  limitations  whi(di  we 
have  suggested,  does  not  impose  an  additional  servitude  upon 
the  land ;  in  short,  that  it  is  merely  a  newly  discovered  method 
of  using  the  old  public  easement."    Another  case  of  the  same 
character  is  that  of  People  v.  Eaton,  5  Ahl  Electl.  Gas.  87 
(Mich.),  29  N.   W.   146.     It  was  there  said:   "When  these 
lands  were  taken  or  granted  for  public  highways,  they  were 
not  taken  or  granted  for  such  use  only  as  might  then  be  ex- 
pected to  be  made  of  them,  by  the  common  methods  of  travel 
then  known,  or  for  the  transmission  of  intelligence  by  the  only 
method  then  in  use,  but  for  such  methods  as  the  improvement 
of  the  oountiy  or  the  discoveries  of  future  times  might  demand. 
....    It  would  be  a  great  calamity  to  the  State  if,  in  the 
derelopment  of  the  means  of  rapid  travel  and  the  transmission 
of  intelligence  by  telegrapk  or  telephone  communication,  par- 
ties engaged  in  such  enterprises  were  compelled  to  take  oon- 
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demnation  proceedings  before  a  single  track  oould  be  laid  or  h 
pole  set"    The  latter  proposition  can  be  better  appreciated  hj 
the  suppoeition  that  in  the  city  of  Indianapolis  a  telephone  otnn- 
pany  should  be  required  to  make  legal  condenmationB  as  to  the 
20,000  or  more  properties  fronting  upon  the  streets  of  that  city. 
The  cases  of  Pierce  v.  Drew,  1  Am.  ElectL  Cas.  671, 136 
Mass.  75;  Telephone  Co.  v.  Keesey,  6  Am.  ElectL  Ca&  lOT, 
6  Pa.  Dist  R  366,  and  Julia  Bldg.  Ass'n  v.  BeU  Tel  Co., 
Supra,  are  directly  in.  point  in  holding  that  the  erection  of  tde- 
phone  systems  upon  city  streets  is  not  an  additional  servitade 
for  which  the  adjacent  fee  owner  is  entitled  to  damageSi  but 
that  such  use,  being  an  improved  method  of  transmitting  in- 
telligeixce,  and  a  substitute  for  the  messenger  upon  foot|  on 
horseback,  or  by  vehicle,  is  within  the  contemplated  uses  at  die 
time  of  the  dedication.     In  the  last  case  cited,  it  was  said: 
'^These  streets  are  required  by  the  public  to  promote  trade  tod 
facilitate  communications  in  the  daily  transaotionB  of  basiDtfB 
between  the  citizens  of  one  part  of  the  city  and  those  of  an- 
other, as  well  as  to  accommodate  the  public  at  large  in  these  le- 
spects.     If  a  citizen  living  or  doing  business  at  one  end.  of 
Sixth  street  wishes  to  communicate  with  a  citizen  living  and 
doing  business  on  the  other  end,  or  at  any  intermediate  point, 
he  is  entitled  to  use  the  street,  either  on  foot,  on  horseback,  or 
in  a  carriage  or  other  vehicle  in  bearing  his  message.     The  de- 
fendants in  this  case  propose  to  use  the  street  by  making  the 
telephone  poles  and  wires  the  messenger  to  bear  such  communi* 
cation  instantaneously,  and  with  more  dispatch  than  in  any 
of  the  above  methods  or  any  other  known  method  of  bearing 
oral  communications.     Not  only  would  such  eonmiunications 
be  borne  with  more  dispatch,  but,  to  the  extent  of  the  number 
of  oonMnunications  daily  transmitted  by  it,  the  street  would 
be  relieved  of  that  number  of  footmen,  horsemen,  and  car- 
riages.    If  a  thousand  messages  were  daily  transmitted  by 
means  of  telephone  poles,  wiresj  and  other  appliances  used  in 
telephoning,  the  street  through  these  means  would  serve  the 
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tame  parpoee  which  would  otherwijse  require  its  use  either  by 
a  thousand  footmen,  horsemen,  or  carriages  to  effectuate  the 
same  puipose.  In  this  view  of  it,  the  erection  of  telephone 
poles  and  wires  for  transmission  of  oral  messages,  so  far  from 
imposing  a  new  and  additional  servitude,  would,  to  the  extent 
of  eadi  message  transmitted,  relieve  the  street  of  a  servitude 
or  use  by  footman,  horseman,  or  carriage.''  In  the  case  of 
Pierce  v.  Drew,  supra,  a  like  reasoning  is  adopted.  It  is  there 
said :  ''The  discovery  of  the  telegraph  developed  a  new  and  val- 
uable mode  of  communicating  intelligence.  Its  use  is  certainly 
similar  to,  if  not  identical  with,  that  public  use  of  transmitting 
information  for  whidi  the  highway  was  originally  taken,  even  if 
the  means  adopted  are  quite  different  from  the  post  boy  or  the 
mail  coach.  It  is  a  newly-discovered  method  of  exercising  the  old 
public  easement,  and  all  appropriate  methods  must  have  been 
deemed  to  have  been  paid  for  when  the  road  was  laid  out''  In 
Hershfield  v.  Telephone  Co.  (Mont ),  29  Pac.  883,  it  was  held 
that  the  telephone  equipment  was  not  a  new  and  additional  bur- 
den upon  the  fee  in  a  '^ty  street;  quoting  with  approval  from 
Julia  Bldg.  Aes'n  v  Bell  Tel  Co,,  supra.  It  is  true  that  it  was 
further  held  that  the  fee  in  the  street  was  not  in  the  abutting 
owner,  but  the  proposition  is  distinctly  adopted  that  it  is  ger- 
mane to  the  proper  use  of  streets  to  allow  the  setting  of  poles 
and  wires  for  the  telephone.  In  McCormick  v.  District  of 
Columbia,  4  Mackey,  396,  the  right  of  the  telephone  system  to 
occupy  the  streets  as  a  proper  street  use  was  held.  The  same 
ri^t  was  recognized  in  Irwin  v.  Telephone  Co,,  1  Am.  ElectL 
Caa.  709,  37  La.  Ann.  62 ;  but  it  was  placed  upon  the  rule  that 
the  abutting  owner  could  not  complain,  since  the  fee  in  the 
streets  was  in  the  public  We  observe  no  means  of  distinguish- 
log  against  the  telephone  equipment,  on  the  ground  that  its 
polee  are  not  in  motion  as  are  ordinary  instruments  of  travel, 
nnoe  the  permanent  occupancy  by  the  trolley  poles,  the  gas  and 
water  pipes,  etc.,  is  maintained.  See  People  v.  Eaton,  6  Am. 
Hectl.  Oaa.  87  (Mich.),  59  N.  W.  14:5  i  Telephone  Co.  v.  Keesey, 
supra. 
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If  the  existence  of  private  benefit  to  the  fee  owner  wero  tlie 
turning  poinit  between  the  admission  of  those  thingB  not  vottaft 
ments  of  travel  or  movementi  as  the  fire  cistern,  the  illnminat-     | 
ing  and  heating  gases,  the  water  pipes,  sewers^  etc,  and  the 
telephone,  it  would  be  ezoeedinglj  difficult  to  establish  the  ab- 
sence of  private  benefit  to  the  property  owner  and  business  nuui 
in  the  employment  of  the  telephone.    Opposed  to  the  visw  of 
the  question  as  we  have  presented  it  are  cited  several  authori- 
ties.   Stowers  v.  Telegraph-Cable  Co.,  68  Miss.  559,  9  South. 
356,  involved  the  right  to  place  telegraph  poles  upon  the  side- 
walk in  the  city  of  Vicksburg.    The  controlling  portion  of  the 
opinion  is  as  follows :  ^^There  is  some  conflict  in  the  authoritiea, 
but  the  decided  weight  is  to  the  effect  that  telegraph  companies 
form  no  part  of  the  equipment  of  a  public  street,  but  are  fo^ 
eign  to  its  use,  and  that,  where  the  abutting  owner  is  the  owner 
of  the  fee  to  the  center  of  the  street,  he  is  entitled  to  additional 
compensation  for  the  additional  burden  placed  upon  his  land. 
Lewis,  Em.  Dom.  §  131,  citing  Telegraph  Co.  v.  Bameti,  1  Am. 
Electl.  Cas.  565,  107  HI.  507;  Dusenbury  v.  Telegraph  Co., 
1  Am.  Electl.  Cas.  448,  11  Abb.  N.  0.  440;  Metropolitan  Tele- 
phone £  Telegraph  Co.  v.  Colwell  Lead  Co.,  1  Am.  ElectL  Gas. 
662,  50  N.  Y.  Super.  Ct  488;  Broome  v.  Telegraph  Co.,  2 
Am.  Electl.  Caa.  259,  42  N.  J.  Eq.  141,  7  AtL  851;  contra, 
Eewett  V.  Telegraph  Co.,  2  Am,  ElectL  Cas.  222,  4  Mackey, 
424;  Pierce  v.  Drew,  1  Am.  Electl.  Cas.  571,  136  Mass.  75; 
Julia  Bldg.  Assn  v.  Bell  Tel.  Co.,  1  Am,  ElectL  Caa.  801,  88 
Ho.  258."    All  of  the  cases  cited  by  the  court  as  in  conflict 
with  its  opinion  have  been  cited  by  us.    Those  cited  in  support 
of  the  opinion  are  by  reference  to  Lewis  on  Eminent  Domain, 
where  the  text  is  supported  by  the  four  cases  first  named  by  the 
court..     Of  those  cases.  Telegraph  Co.  v.  Bamett,  supra,  in- 
volved the  location  of  a  telegraph  pole  in  a  rural  highway,  as 
did  also  Dusenbury  v.  Telegraph  Co.,  supra.     In  Broome  v. 
Telegraph  Co.,  supra,  the  statute  authorizing  ^e  establishmeoit 
of  the  system  required  that  the  consent  in  writing  of  the  prop- 
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erty  owner,  should  be  procured  for  tiie  purpose,  aad  without 
muctt  oonseat  the  right  was  denied.  The  one  case  cited  in  the 
SloweiB  Case  giving  it  any  support  was  Metropolitan  Tele- 
phone  46  Telegraph  Co.  v.  ColweU  Lead  Co.,  supra.  That  case 
broadly  asserts  that  the  telegrafdi  service  is  not  a  street  use. 
That  oonclusion  is  at  variance  with  our  conclusion^ 

Among  the  other  cases  cited  by  counsel  for  the  appellant  are 
Bels  V.  Telegraph  Co.,  6  Am.  ElectL  Oas.  92  (N.  Y.  App.),  88 
N.  E.  202 ;  Telegraph  Co.  v.  Williams,  3  Am.  ElectL  Gas.  184, 
86  Va-  696,  11  S.  K  106;  Cable  Co.  v.  Irvine,  4  Am.  ElectL 
Gaa.  196,  49  Fed.  113, — in.  each  of  which  the  question  was  as 
to  the  erection  of  telegraph  poles  upon  a  rural  hi^way ;  and, 
if  the  distinction  heretofore  maintained  is  correct,  they  are 
not  authorities  in  this  case.  In  Willis  v.  Telegraph  Co.,  37 
Minn.  847,  84  K  W.  887,  the  judgment  of  the  trial  court, 
holding  the  telef^ne  pole  upon  the  dtj  street  an  additional 
servitude^  was  affirmed  upon  a  division  of  the  court,  and  for 
the  lack  of  a  majori^  for  either  side  of  the  question.  It  is 
therefore  of  little  foroe  as  an  authority.  The  only  other  de- 
cision, thou^t  to  be  analogous,  to  which  we  have  been  cited, 
or  which  our  extended  researches  have  discovered,  is  that  of 
Telephone  Go.  v.  Mackenzie,  3  Am.  ElectL  Oa&  196,  74  Md. 
86,  21  AtL  690.  In  that  case  the  complaint  was  held  sufficient 
upon  the  general  allegation  that  the  pole  planted  in  the  foot- 
way in  front  of  the  plaintiflF's  warehouse  "obstructs  and  pre- 
▼ents  the  comfortable  and  reasonable  and  beneficial  enjoymenx 
and  use  of  said  premises"  without  permission  and  without  pay- 
ment of  compensation.  It  was  held  to  present  a  cause  of  action 
for  a  direct  interference  with  the  use  of  the  warehouse,  and 
the  question  of  the  use  of  a  street  or  a  highway  as  an  additional 
servitude  was  expressly  held  not  to  be  involved.  It  was  held, 
also,  that  the  legislature  had  not  and  could  not  authorize  the 
substantial  impairment  of  such  beneficial  enjoyment  of  one's 
property.  We  do  not  therefore  regard  that  case  as  in  point. 
Nor  do  we  rasrard  the  New  York  Elevated  Steam  Railway 
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Cases  as  in  point.  These  cases  correctly  held,  as  we  think,  that 
the  use  of  the  street  for  such  railway  was  an  obstruction  of  the 
easements  of  access,  light,  and  air,  if  not  an  unanticipated 
street  use. 

Text  writers  justly  renowned  have  grouped  many  of  the 
cases  cited  by  us,  and  have  variously  expressed  the  opinion 
that    the    weight    of    authority    forbids    the    use    of  an 
urban   way  for  telephone  equipment.     We  have  found,  how- 
ever,   no    analysis    of    the    cases,     and     no      attempt    by 
such   writers   to   classify   the   cases  applying   to   urban  and 
suburban    ways,    and    no    effort    has    been    made    by   them 
to  consider  the  reasons  supporting  the  cases  which  uj^old 
the  use  as  within  the  scope  of  proper  street  uses.    As  we 
have    seen,    there    are    but    two    decisions    of    authoritative 
force  supporting  the  contention  of  the  appellant     Those  de- 
cisions involved  the  use  of  the  telegraph  equipment, — a  use, 
as  we  have  said,  more  nearly  like  that  of  the  telephone  than 
any  other.     The  telegraph,  however,  has  never  been  employed 
as  a  means  of  intraurban  communication.    It  requires  skilled 
persons  to  receive  the  messages,  and  then  they  are  to  be  carried 
to  the  persons  for  whom  they  are  intended  by  just  such  means 
and  uses  of  the  streets  as  would  other  vmtten  communications. 
The  telephone  is  particularly  useful  in  communications  be- 
tween the  people  within  a  city,  and  it  can  be  used  for  that 
purpose  directly,  and  by  persons  without  special  skill     It  is 
more  clearly  a  substitute  for  the  old  methods  of  the  communi- 
cation of  messages  between  persons  within  the  city  than  the 
telegraph. 

We  conclude  that  the  reasonable  use  of  the  streets  of  a  city 
for  the  equipment  of  a  telephone  system  is  not  a  new  and  addi- 
tional servitude,  for  which  the  abutting  property  owner  is 
entitled  to  compensation.  Xor  do  we  agree  that  the  ordinary 
pole  and  wires  are  a  special  injury  to  the  enjoyment  of  the 
abutting  property.  Nor  do  we  agree  with  the  appellant  that  a 
telephone  system  may  not  be  owned  and  conducted  by  an  indi- 
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ndual  because  of  the  grant,  by  the  l^slature,  of  such  rights 
to  oorporatioDB.    An  individual  may  conduct  any  proper  busi- 
neas  without  legislative  assent,  unless  there  has  been  some  leg- 
islative restrictions  upon  such  right.     If,  in  the  present  case, 
the  appellant  had  been  entitled  to  restrain  the  use  because  an 
additional  servitude,  the  appellee  could  not  have  taken  the  use 
without  an  agreement  with  the  appellant  or  some  legislative 
power  to  condemn.    That  question  is  put  at  rest  by  the  holding 
that  there  is  no  additional  servitude  in  the  erection  of  the  pole. 
The  judgment  of  the  lower  court  is  affirmed. 

Note. — See  Mr.  Keasbey's  note  to  Nieoll  v,  N.  T.  d  N,  /.  Teleph,  Co^ 
pott. 


Mavbiox  J.  Haixeban,  Appellant,  v.  Ths  Bbll  Tslxphonx 

CoiiPANT  OF  Buffalo,  Bespondent. 

Sew  York  BuprmM  Court,  Appellate  DMeum,  Fourth  Dept.,  July,  1901. 

(04  App,  Div.  41.) 

TBLKPHOm  UKE  KOT  ADDITIONAL  8SB7ITUDB. 

An  abattliig  owner,  owning  no  part  of  the  fee  in  a  street,  cannot  compel  the 
removal  of  telephone  poles  from  the  highway,  if  they  cauae  no  substanUal 
damage  to  anj  easement  of  light,  air  or  access  which  he  has  in  the 
highway. 

Cases  of  this  series  dted  in  opinion:  EeU  v.  American  TelepK  d  Tek  Co., 
ToL  5,  p.  92;  Dueenbury  v.  Mutual  Tel.  Co,,  vol.  1,  p.  44S. 

Appeal  from  judgment  of  Supreme  Courts  Genesee  County, 
upon  decision  of  court  at  Special  Term. 

Arthur  E.  ClarJc,  for  the  appellant. 
John  O.  Milbumy  for  the  respondent. 

RxTicsxT,  J.:  This  action  was  originally  be^^n  by  Maurice 
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Halleran,  the  plaintifiTs  ancestor,  who  was  the  owner  of  certain 
lands  situate  on  a  public  highway  in  the  county  of  Gteneesee,  to 
compel  the  removal  of  certain  telephone  poles  erected  bj  the 
defendant  in  front  of  his  lands.  It  is  ponceded  that  the  plain- 
tiff has  no  record  title  to  the  land  to  the  center  of  the  hi^way, 
but  that  the  property  to  which  he  has  title  extends  only  to  the 
side  of  the  road.  The  highway  is  100  feet  wide  and  was  laid 
out  many  years  ago.  The  title  to  it  so  far  as  appears  is  in  tiie 
Holland  Land  Company,  which  conveyed  by  deed  to  the  de- 
fendant the  right  to  erect  its  poles  along  the  highway.  It  ia 
found  by  the  learned  court  below  that  the  poles  erected  in  f lonit 
of  the  plaintiff's  land  have  not  caused  any  substantial  damage 
to  any  easement  of  light,  air  and  access  which  the  owner  of  the 
land  has  in  the  highway.  The  learned  court  below  dismissed 
the  complaint.  From  the  judgment  entered  upon  his  decision 
this  appeal  is  taken. 

We  have  examined  this  case  with  considerable  oare,  not  be- 
cause in  our  judgment  there  is  any  difficulty  in  deciding  the 
questions  presented,  but  because  we  were  advised  by  the  ooon- 
sel  for  the  appellant  that  many  other  cases  involving  the  same 
questions  are  pending  in  the  courts,  and  we  desire  to  settlOi  so 
far  as  this  court  may  do  so,  the  rules  whidi  are  applicable  to 
these  cases. 

The  plaintiff,  although  admitting  that  he  has  no  reoord  title 
to  the  highway  in  front  of  his  premises,  insists  that  he  has 
acquired  title  thereto  by  adverse  possession.  It  appears  that 
the  plaintiff  and  his  predecessors  in  title  have  from  time  to 
time  as  required  by  statute,  cut  down  the  weeds  growing  in  the 
highway  in  front  of  his  premises;  that  once  in  seven  or  eight 
years  he  has  cultivated  the  land  extending  from  the  sides  of 
the  road  out  to  the  beaten  trac^;  sowed  crops  and  seeded  it^ 
and  has  taken  off  the  crops  from  time  to  time  and  cut  the  grass 
there  growing.  He  has  not  in  any  way  inclosed  it,  nor  has  his 
occupation  of  it  been  exclusive  or  interfered  with  the  rigfaits  of 
passage  of  any  one  desirous  of  traveling  upon  the  highway 
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clear  up  to  his  fence.  Without,  therefore,  oonsideriiig  whether 
under  anj  oircumstanoes  one  can  obtain  an  adverse  title  to  a 
highway  in  front  of  his  land,  we  think  m>  adveroe  title  has 
been  acquired  in  this  case,  because  as  the  plaintiff  admits  that 
there  was  no  written  instrument  conveying  title  he  could  not 
have  obtained  title  by  adverse  possession  unless  he  had  inclosed 
the  land  or  customarily  cultivated  it  (Code  Civ.  Proo.  sees. 
371,  372),  and  such  cultivation  must  be  notorious,  hostile  and 
exclusive,  and  unless  the  adverse  possession  has  those  qualities 
it  is  never  effectual  as  the  foundation  of  a  claim  of  adverse 
title. 

The  case  must,  therefore,  be  disposed  of  in  view  of  the  fact 
that  the  plaintiff  has  no  title  whatever  to  the  highway,  and  he 
has  no  other  or  different  right  to  it  than  has  any  one  of  the 
public,  except  so  far  as  being  an  abutting  owner  it  is  necessary 
for  him  to  use  the  highway  as  a  means  of  access  to  his  premises. 
An  encroachment  which  does  not  interfere  with  the  right  of 
passage  over  a  highway  gives  no  right  to  a  citizen,  who  is  not 
to  some  extent  inconvenienced  by  it,  to  interfere  with  it.  It 
certainly  gives  him  no  ri^t  to  require  its  removal.  If  it  con- 
stitutes a  nuisance  and  interferes  with  the  general  right  of  the 
public,  the  public  alone  can  compel  its  removal ;  but  no  private 
individual  can  interfere  with  it,  except  so  far  as  it  constitutes 
to  him  a  private  nuisance. 

The  finding  is  that  the  telephone  poles  do  not  interfere  in 
any  degree  with  any  right  whicdi  the  plaintiff  has  as  an  abut- 
ting owner.  When  that  fact  was  made  to  appear,  we  are  ut- 
terly unable  to  conceive  of  any  reason  why  the  plainitiff  should 
be  entitled  to  maintain  this  action. 

If  the  plaintiff  were  the  owner  of  the  land  to  the  center  of 
die  highway,  he  would  have  his  right  of  action  either  for  dam- 
ages caused  by  the  erection  of  the  poles  and  the  cutting  of  his 
trees,  or  perhaps  would  be  entitled  to  an  injunction  to  compel 
the  removal  of  the  poles.  Eels  v.  American  Telephone  &  Tele- 
graph Co.,  5  Am.  Electl.  Caa  92,  143  N.  Y.  133 :  Dusenbury 
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V.  Mutual  Telegraph  Co.,  1  Am.  ElectiL  Ca&  448^  11  Ablx  N. 
O.  440. 

It  is  unnecessary  to  say  whether,  in  view  of  the  small 
amount  of  damage  suffered  by  the  plaintiff,  he  oonld  main- 
tain an  action  to  compel  the  removal  of  the  poles,  or  ^diether 
he  would  be  remitted  to  his  action  at  law  for  damages  or  eject- 
ment^ but  if  he  were  the  owner  of  the  highway  he  woold  have 
some  right  of  action,  as  is  established  by  the  cases  just  cited. 

But  in  the  present  case,  except  so  far  as  the  erecticm  of  tlie 
poles  has  interfered  with  the  plaintiff's  right  of  access  to  hii 
own  land,  he  has  not  suffered  any  damage  and  he  cannot  main- 
tain an  action  to  compel  the  removal  of  the  poles.  For  theee 
reasons  the  judgment  must  be  affirmed^  witli  costs. 

All  concurred. 

Judgment  affirmed  with  costa 

Non.— Sm  Mr.  Etaibej'B  note  to  Nioott  9.  N.  7.  d  N.  J.  Ttitfk  Oa, 

909t. 


OSOAB  WtAHT  v.  CbITTRAI.  TbLXPHONB  COICPAVT. 
Michigan  Supreme  Court,  February  20,  1900. 

(123  Mich.  61.) 
Tdjephonb  mno  no  additional  sebyitude.— In jttbixs  to 

The  erection  of  a  telephone  line  along  a  highway  does  not  create  an  ad^« 

tional  servitude  upon  abutting  lands. 
A  telephone  company  which  has  been  given  the  right  to  erect  poles  and 

wires  has  the  right  to  remove  branches  of  trees  and  other  obetmctioiu 

provided  such  removal  be  necessary  and  be  accomplished  in  a  proper 

manner. 
Cases  of  this  series  cited  in  opinion:  Detroit  City  Ry.  Co,  «•  MiUe,  voL 

3,  p.  333;  Dean  v.  Ry,  Co,,  vol.  4,  p.  172;  Tietot  v,  Ot.  8o.  Tel.  d  TeilepK 

Co,,  vol.  2,  p.  286;  Memphis  Bell  Teleph,  Co.  v.  Hunt,  vol.  2,  p.  282; 

Magte  v.  Over  shiner,  vol.  7,  p.  241. 
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Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  of 
Berrien  county  in  favor  of  plaintiff. 

Howard,  Roos  dc  Howard,  for  appellant 

Charles  E.  White,  for  appellee. 

HooKKS,  J. :  The  plaintiff  commenced  this  action  before  a 
justice  of  the  peace  by  summons^  requiring  it  to  answer  a  plea  of 
trespass  on  the  case.  The  declaration  was  trespass  for  breaking 
and  entering  plaintiff's  close,  and  cutting  and  trinmiing  trees 
growing  in  the  close  and  in  the  highway  adjacent  thereto.  The 
case  was  tried  at  Circuit,  on  appeal,  before  the  court,  who  filed 
^vritten  findings  of  fact  and  law.  The  record  does  not  show 
whether  or  not  a  plea  was  filed.  The  finding  shows  that  the  de- 
fendant's servants,  when  constructing  its  telej^one  line  along 
the  highway,  trimmed  out  some  branches  of  trees  (some  standing 
>^thin  the  highway,  and  some  in  plaintiff's  close),  so  that  the 
wires  might  not  come  in  contact  with  the  branches,  thereby  be- 
coming broken  or  grounded;  that  it  was  done  in  a  reasonable 
manner,  and  that  no  more  cutting  or  trimming  was  done  than 
was  necessary;  and  that,  to  do  this,  its  servants  took  down  the 
road  fence,  and,  with  a  team  and  heavily  loaded  wagon,  drove 
upon  plaintiff's  growing  wheat  "inside  [probably  meaning  "out- 
side"] the  highway,"  and  at  the  same  time  cut  off  certain  limb« 
from  all  of  said  trees.  The  court  found,  as  a  conclusion  of  law, 
that,  while  the  defendant  might  place  poles  in  the  highway  with- 
out proceedings  for  condemnation,  it  had  no  right  to  cut,  injure, 
or  mutilate  trees,  without  compensation  to  the  owner  for  any 
special  damage  occasioned  thereby.  A  judgment  for  $25  was 
rendered  in  favor  of  the  plaintiff,  and  the  defendant  has  ap- 
pealed. 

It  was  admitted  by  plaintiff's  counsel  that  the  erection  of  a 
telephone  line  along  the  highway  does  not  create  an  additional 
servitude  upon  abutting  lands,  and  we  need  not  cite  authorities 

voT,.vn — 17. 
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in  support  of  that  propositioiL  The  right  being  given  to  erect 
the  polee  and  wire,  the  company  must  of  necessity  have  the  right 
to  remove  obstructions,  as  the  highway  officers  have  authority  to 
do  when  engaged  in  highway  work  within  their  jurisdiction. 
We  may  take  judicial  notice  that  poles  must  be  set  near  the  sides 
of  the  street  or  road,  and  that  they  are  generally  outside  of  the 
curb  or  ditch  line,  and  therefore  necessarily  in  line  with  the 
treea  Unless  they  are  to  be  so  high  as  to  clear  all 
of  them,  the  wires  must  go  through  the  trees.  In  cities 
and  villages  this  may  require  the  removal  of  large  por^ 
tions  of  the  trees,  if  they  are  to  go  through  them,  and 
in  such  case  it  is  possible  that  the  company  should  use  poles  suffi- 
ciently high  to  avoid  or  minimize  the  injury  to  the  trees,  but  that 
question  is  not  before  us  under  the  findings.  The  plaintiff  cites 
several  authorities  in  support  of  his  contention.  Railway  v. 
Mills,  3  Am,  ElectL  Cas.  333,  85  Mick  654,  48  N.  W.  1007,  Is 
referred  to,  which,  in  the  opinion  of  Mr.  Justice  Obant,  says 
that:  ''It  may  now  be  considered  the  well-settled  rule  that  the 
streets  of  a  city  may  be  used  for  any  purpose  which  is  a  neces- 
sary public  one,  and  the  abutting  owner  will  not  be  entitled  to  a 
new  compensation,  in  the  absence  of  statute  giving  it.  •  •  . 
So  far,  then,  as  these  defendants  are  concerned,  it  is  immaterial 
whether  they  or  the  city  own  the  foe  in  the  street.  Their  rights 
are  the  same  in  either  case.  So  long  as  they  are  unobstructed  in 
the  use  and  enjoyment  of  their  property,  having  convenient  in- 
gress and  egress,  and  the  use  of  the  street  is  an  authorized  and 
proper  public  use,  they  have  no  legal  cause  for  complaint." 
This  opinion  is  concurred  in  by  Mr.  Justice  Lono^  while  Mr. 
Justice  CuAMFLiN  said  that:  ''If,  m  any  case,  it  is  such  an  in- 
vasion of  private  rights  as  to  cause  damage  to  the  o^nier  of  the 
fee  of  the  soil  or  abutting  proprietors,  I  think  they  have  a  legal 
remedy  to  recover  such  damage  in  a  suit  at  law.  And  so  with 
regard  to  the  setting  of  poles  to  aid  the  propulsion  of  oaiB  by 
electricity.  I  do  not  think,  ordinarily,  it  is  such  a  taking  of 
private  property  as  requires  condemnation  and  compensation 
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before  the  poles  can  be  set;  but  I  think,  if  the  owner  suffers 
damage  on  aooount  of  the  erection  of  poles,  he  should  seek  his 
lemedj  at  law  for  such  damage."  Dean  v.  Railway,  4  Am. 
ElectL  Cas.  172,  93  MicL  330,  53  N.  W.  396,  is  cited  as  imply- 
ing that^  if  one  of  the  abutting  owners  has  suffered  any  special 
damages,  he  may  have  an  action  at  law ;  but  this  case  does  no 
more  than  to  decide  that  the  remedy  for  special  injury  to  prop- 
erty is  at  law.  It  aflBrms  the  holding  of  the  Mills  Case,  supra, 
that  a  new  servitude  is  not  created  by  a  street  railroad,  but  does 
not  undertake  to  decide  that  a  right  of  action  existed.  The  case 
of  HobaH  V.  Railroad  Co.,  27  Wis.  194,  held  tbat:  "The  con- 
struction and  operation  of  a  horse  railway  in  the  public  streets 
of  a  city,  by  authority  from  the  city  government,  is  not  a  new 
burden  imposed  upon  the  owners  of  the  fee  of  the  land ;  and  they 
are  not  entitled  to  a  compensation  therefor,  except  when  some 
private  right  of  such  an  owner  (as  his  free  access  to  his  own  land 
or  buildings)  has  been  materially  impaired  thereby.'*  It  also 
held  that :  "The  owner  of  a  store  has  no  such  right  to  use  the 
street  in  front  thereof,  by  having  drays  and  wagons,  with  teams 
attached,  stand  transversely  upon  the  street  while  discharging 
goods,  as  will  entitle  him  to  recover  against  a  horse-railway  com- 
pany which  has  so  constructed  its  track  (under  authority  from 
the  city)  as  to  interfere  with  such  use  of  the  street ;  but  he  may 
be  oomp)elled,  if  public  convenience  requires  it,  to  discharge  the 
^;oods  from  wagons  or  drays  standing  lengthwise  of  the  street." 
Tte  case  is  not  in  point  It  vindicates  the  land-owner's  right 
of  access  to  the  street,  and  at  the  same  time  sustains  the  para- 
mount right  of  the  public  to  a  proper  use  of  the  highway.  It  is 
in  harmony  with  the  Mills  Case.  The  case  of  Tissot  v.  Tele- 
phone  Co.,  2  Aul  ElectL  Cas.  286,  39  La.  Ann,  996,  3  South. 
261,  is  not  at  variance  with  the  other  authorities,  as  it  only  sus- 
tains a  right  of  action  for  invading  plaintiff's  premises,  and  so 
cutting  branches  overhanging  the  street  as  to  leave  an  open  space, 
from  25  to  40  feet  in  circumference,  for  the  purpose  of  the  pass- 
ing of  an  almost  imperceptible  wire,  and  when  the  posts  and 
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wires  could  have  been^  with  lees  or  no  inconvenience,  located 
elsewhere.  Telephone  Co.  v.  Utmt,  2  Aul  ElectL  Cas.  282 
(Tenn.  Sup.),  1  S.  W-  159,  only  holds  that  there  is  no  right  to 
enter  private  premises  for  the  purpose  of  cutting  branches. 
This  is  elementary.  The  case  of  Magee  v.  Overshiner,  7  Am. 
ElectL  Cas.  241,  said  to  be  reported  in  64  Am.  P.  R.  858,  is 
cited  upon  the  question,  but  we  have  been  unable  to  find  ihe  case. 
!N^one  of  these  cases,  unless  it  be  the  last  mentioned,  sustains 
plaintiff's  principal  contention,  and  we  think  it  is  not  the  law  in 
this  State.  It  might  well  be  the  law  in  a  State  where  a  tele- 
phone is  an  additional  servitude  in  the  absence  of  condenmatory 
proceedings. 

It  is  said  that  the  telephone  company  had  no  right  to  cut  these 
branches,  without  first  giving  the  landowner  an  opportunity  to 
do  so  himjself .  This  claim  is  based  on  the  case  of  Clark  v.  Dasso, 
M  Mich.  86,  in  which  it  was  held  that  a  highway  commissioner 
could  not  sell  trees  upon  the  highway,  and  intimating  that,  be- 
fore he  could  remove  trees  that  were  a  public  obstruction,  he 
must  give  the  owner  the  opportunity.  The  case  rested  on-  a  stat- 
ute (Comp.  Laws  1871,  sec.  1317)  which  authorized  the  cutting 
and  removal  of  trees  and  shrubs  obstructing  or  injuring  a  high- 
way, by  order  of  the  highway  commissioners.  Plainly,  this  case 
does  not  come  within  the  statute,  because  the  statute  refers  only 
to  the  cutting  down  or  removal  of  trees  and  shrubs,  not  the  trim- 
ming of  trees;  and,  again,  it  is  not  a  statute  that  purports  to 
impose  a  duty  upon  commissioners,  but  was  intended  to  exempt 
them  from  the  penalty  prescribed  by  statute,  recognizing  the  pos- 
sible necessity  of  removing  trees  in  highways.  Moreover,  we  do 
not  discover  that  this  statute  is  still  in  force,  except  in  a  modified 
form.  Comp.  Laws,  sec.  4159.  If  the  telephone  company  has 
the  right  to  have  the  branches  cut,  to  admit  stringing  and  operat- 
ic^ its  wires,  the  legislature  has  committed  to  no  one,  unless  it 
be  the  company,  the  authority  to  do  this.  No  one  coiild  do  this 
satisfactorily  until  the  wires  should  be  strung,  and,  until  the 
loirislatnre  provides  otherwise,  we  must  think  that  the  companies 
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may  do  it,  being  answerable  for  any  unnecessary,  improper,  or 
excessive  cutting.  We  are  convinced  that  it  is  the  right  of  tiie 
company  to  cut  branches  in  a  proper  case  and  manner,  and  in 
such  case  there  is  no  liability  to  the  abutting  proprietor,  who  has 
no  right  to  obstruct  the  public  use  of  the  highway.  The  case  is 
reversed,  and,  as  the  findings  show  that  a  trespass  upon  the  dose 
may  have  been  conmiitted,  a  new  trial  is  ordered.  The  other 
justices  concurred.. 


Non.— See  Mr.  Keasbey'a  note  to  Nicoll  v.  N.  Y,  d  N.  J.  Teleph.  Co., 

p09U 


WiLMOT  Casti-e,  Appellant,  v.  The  Bell  Telephone  Com- 
PANT  OF  Buffalo  and  Othebs,  Respondents. 

"New    York    Supreme    Court,    Appellate    Division,    Fourth    Department, 

March,  1900. 

(49  App.  Diy.  437.) 

Telephone  wises  in  conduit  no  additional  sebvitude. 

The  placing,  with  municipal  consent,  of  a  conduit  for  telephone  wires 
owned  by  a  private  corporation  beneath  the  surface  of  a  street,  the  fee 
of  which  is  in  the  abutting  owners,  to  take  the  place  of  poles  previously 
erected  and  used  in  the  street,  imposes  no  additional  burden  which  enti- 
tles abutting  owners  to  compensation. 

Difference  in  this  respect  between  urban  and  rural  highways  considered. 

Cases  of  this  series  cited  in  opinion:  Haleey  v.  Rapid  Transit  8t.  Ry,  Co., 
vol.  3,  p.  283;  Cater  v.  Northtoestem  Teleph,  Ea.  Co.,  vol.  6,  p.  Ill; 
Julia  Building  Association  v.  Bell  TeUph.  Co.,  vol.  1,  p.  801;  Pierce  v. 
Drew,  vol.  1,  p.  571;  Magee  v.  Overshiner,  vol.  7,  p.  241;  People  v. 
Eaton,  vol.  5,  p.  87;  Hershfield  v.  Rocky  Mountain  Bell  Teleph.  Co., 
vol.  4,  p.  73;  Lockhart  v.  Craig  8t.  Ry.  Co.,  vol.  3,  p.  314;  Eels  v.  Am. 
Teleph.  d  Tel.  Co.,  vol.  5,  p.  92;  Palmer  v.  Larchmont  Elec.  Co.,  vol.  6, 
p.  128. 

Appeal  by  plaintiff  from  order  of  Supreme  Court,  Monroe 
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Special  Term,  vacatiiig  an  injiuiction  restraimng  the  oampletion 
of  a  conduit. 

The  plaintiff  owns  a  lot  on  the  west  side  of  Oxford  street  in 
the  city  of  Rochester,  the  fee  of  which  extends  to  the  center  of 
the  street 

The  Bell  Telephone  Company  of  Buffalo  for  upwards  of 
twenty  years  last  past  has  owned  and  operated  a  telephone  sys- 
tem in  the  same  city,  and  in  the  conduct  of  its  business  has,  until 
quite  recently,  maintained  and  used  poles  with  wires  strung 
thereon  in  the  streets  of  the  city.     Its  system,  as  thus  located, 
was  operated  without  objection  from  any  source  until  1888, 
when  the  common  council  adopted  a  resolution  which  in  express 
terms  granted  to  the  company  the  right  to  erect  and  maintain  its 
poles  and  appliances  in  the  city  streets,  but  the  privilege  thus 
conferred  was  subject  to  certain  conditions,  one  of  which  was 
that  the  company  should  ''at  its  own  cost,  placey  and  thereafter 
at  all  times  maintain,  its  wires  and  cables  and  conduits  under- 
ground in  the  principal  streets,  avenues  and  places  of  said  city, 
as  rapidly  as  possible,  and  to  that  end  shall  substitute  in  place  of 
the  present  system  at  least  one-half  mile  of  underground  con- 
duits with  all  its  cables  and  wires  therein,  in  the  present  year 
1888,  and  not  less  than  one-half  mile  in  each  year  thereafter, 
until  at  least  three  miles  of  conduits  are  completed  and  all  its 
wires  placed  therein  in  the  localities,  and  in  the  manner  desig- 
nated by,  and  also  imder  the  supervision  of,  the  executive  board 
or  conmion  council  of  said  city.     And  should  also  grant  "to 
the  city  the  right  to  the  use  of  all  poles  now  or  hereafter  erected 
by  said  company     .     •     .     and  of  any  conduit  hereafter  laid  by 
it  as  aforesaid,  for  the  purpose  of  maintaining  all  wires  and 
cables  belonging  to  or  used  by  said  city,  at  any  time,  in  any  of 
its  departments  or  services  thereof,     .     •     •     including  those 
of  the  fire  alarm  telegraph  and  police  patrol  systems.*' 

All  the  conditions  thus  imposed  were  duly  accepted  and  their 
enforcement  was  provided  for  by  a  contract  which  was  subse- 
quently executed  by  both  the  company  and  the  city. 
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Oxford  street  is  one  of  the  public  streets  of  the  city  of  Boches- 
ter,  upon  which  the  telephone  company  had  erected  its  poles  and 
appliances ;  and  throng  the  center  of  this  street  there  is  a  grass 
plat  about  twenty  feet  in  width,  with  a  roadway  upon  either  side. 
In  puiBuance  of  the  requirements  of  the  contract  just  referred 
to^  the  company  in  November,  1899,  employed  defendants  Whit- 
more,  Bauber  and  Vicinus  to  remove  its  Oxford  St  wires  from 
the  poles  to  which  they  were  then  attached,  and  place  them  in  an 
underground  conduit,  and  to  this  end  a  ditch  some  two  and  one- 
half  feet  in  depth  and  fifteen  or  twenty  inches  in  width  was  ex- 
cavated through  the  center  of  the  grass  plat  above  mentioned,  the 
intention  being  to  fill  up  the  ditch  when  the  wires  were  properly 
secured  therein,  and  replace  the  sod  upon  the  top  thereof  so  as  to 
interfere  as  little  as  possible  with  the  surface  of  the  street 

This  work  was  undertaken  by  permission  of  the  executive 
board  of  the  city,  but  before  it  was  consimimated,  the  plaintiiT 
brought  this  action,  the  main  object  of  which  is  to  restrain  the 
defendants  from  further  operations. 

Joseph  W.  Taylor,  for  the  appellant, 

John  A.  Barhite,  for  the  respondents. 

Adams,  P.  J.:  Several  propositions  are  advanced  and  dis- 
cussed with  some  degree  of  earnestness  by  the  respective  counsel 
in  their  briefs,  but  as  they  are  all  subsidiary  to  and  dependent 
upon  the  right  of  a  telephone  company  to  place  its  appliances  in 
or  upon  a  public  street  of  a  populous  and  thriving  city  without 
making  compensation  to  the  owner  of  the  fee,  we  shall  direct  our 
attention  solely  to  the  consideration  of  that  feature  of  the  case. 

So  much  has  been  written  respecting  the  rights  and  burdens 
incident  to  the  ownership  of  land  which  has  been  taken  for  or 
dedicated  to  highway  purposes,  that  a  further  discussion  of  the 
subject  would  seem  almost  like  a  work  of  supererogation,  and 
yet  it  will  be  difficult,  if  not  impossible,  to  properly  consider  the 
important  questim  which  this  case  presents  without  referring 
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somewhat  to  principles  which  have  long  since  passed  beyond  tlie 
realm  of  controversy. 

And  at  the  outset  it  may  be  relevant  to  suggest  that  a  pnblio 
highway,  while  primarily  intended  for  the  aooommodation  of 
travelers  employing  the  ordinary  means  of  locomotion^  such  as 
vehicles  drawn  by  animals,  is,  nevertheless,  in  another  and 
broader  sense,  a  public  convenience.  It  is  appropriated  for  that 
purpose,  and  when  thus  taken  or  dedicated  nothing  remains  in 
the  original  proprietor  but  the  naked  fee,  for,  as  has  been  well 
said,  lands  thus  appropriated  ''are  acquired  for  the  purpose  of 
providing  a  means  of  free  passage  common  to  all  the  people,  and, 
consequently,  may  be  rightfuDy  used  in  any  way  that  will  sub- 
serve that  purpose.  By  the  taking  the  public  acquire  a  right  f)l 
free  passage  over  every  part  of  the  land,  not  only  by  means  in 
use  when  the  lands  were  taken,  but  by  such  other  means  as  the 
improvements  of  the  age  and  new  wants  arising  out  of  an  in- 
crease in  population  or  an  enlargement  of  business  may  render 
necessary.  It  is  perfectly  cronsistent  with  the  purposes  for 
which  streets  are  acquired  that  the  public  authorities  should 
adapt  them  in  their  use  to  the  improvements  and  conveniences 
of  the  a^e."  Halsey  v.  Rapid  Transit  St.  R.  Co.,  3  Am.  Electl. 
Cas.  283,  47  N,  J.  Eq.  380,  384. 

Recognizing  the  fact,  that  the  "right  of  free  passage'*  is  a  oom- 
preheiusive  term  which,  in  this  advanced  age,  may  embrace  the 
transmission  of  thought  and  words  as  a  substitute  for  the  actual 
physical  passage  of  persons  over  a  public  highway,  and  thereby 
greatly  facilitatie  social  and  commercial  intercourse,  the  legisla- 
ture of  this  State,  in  providing  for  the  incorporation  of  t.elegraph 
and  telephone  companies,  has  expressly  granted  to  them  the 
right  to  construct  their  lines  upon  any  of  the  public  roads,  streets 
or  highways  of  the  State,  provided  the  same  shall  not  be  so  con- 
structed as  to  interfere  with  the  public  use  of  such  roads  or  high- 
ways. (Laws  of  1848,  chap.  265,  as  amd.  by  Laws  of  1853, 
chap.  471;  Transportation  Corporations  Law,  Laws  of  1890, 
chap.  566,  art.  S,  sec.  102.) 
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A  l^islative  enactment  is^  of  oourse^  of  no  value  whatever  as 
an  authority  for  an  encroachmen.t  upon  a  constitutional  right, 
and  in  the  present  instance  it  is  not  cited  for  that  purpose,  but 
simply  as  evidence  of  a  legislative  belief  that  the  construction  of 
telegraph  and  telej^one  wires  in  a  public  highway  is  not  incon- 
sistent with  the  use  for  which  such  highway  was  originally  de- 
signed; and  this  idea  is  by  no  means  limited  to  impotent 
expressions  of  opinion,  for  it  is  one  which  has  received  express 
judicial  sanction  in  some  of  our  sister  States,  while  in  our  own 
State  it  has  been  adopted  by  implication,  so  far  at  least  as  urban 
streets  are  concerned. 

In  Cater  v.  Northwestern  Telephone  Ex,  Co.,  5  Am.  Electl. 
Cas.  Ill,  60  Minn.  539,  547,  which  was  a  case  involving  the 
precise  question  we  are  now  discussing,  it  was  said  concerning 
the  rights  of  an  abutting  owner  whose  fee  extended  to  the  center 
of  the  street:  "We  are  not  unmindful  that  private  property 
cannot  be  taken  for  a  public  use  without  compensation,  however 
important  that  public  use  is.  •  •  •  But  viewing,  as  we  do, 
highways  as  being  designed  as  public  avenues  of  travel,  traffic 
and  communication,  the  use  of  which  is  not  necessarily  limited 
to  travel  and  the  transportation  of  property  in  moving  vehicles, 
but  extends  as  well  to  communication  by  the  transmission  of  in- 
telligence, it  seems  to  us  that  such  a  use  of  a  highway  is  within 
the  general  purpose  for  which  highways  are  designed,  and  within 
the  limitations  which  we  have  suggested,  does  not  impose  an 
additional  servitude  upon  the  land.  In  short,  that  it  is  merely 
a  newly-discovered  method  of  using  the  old  public  easement/* 

In  Jtdia  Building  Ass'n  v.  Bell  Telephone  Co,,  1  Am,  Electl. 
Cas.  801,  88  Mo.  258,  the  defendant  was  engaged  in  erecting 
poles  in  a  public  street,  to  the  center  of  which  the  fee  was  in  the 
plaintiff,  and  the  court,  in  holding  that  the  poles  did  not  impose 
an  additional  burden  upon  the  easement  in  the  street,  said :  "As 
civilization  advances  new  uses  may  be  foimd  expedient. '^ 

In  Pierce  v.  Drew,  1  Am.  Electl.  Cas.  571,  136  Mass.  75,  the 
Supreme  Court  of  Massachusetts,  in  discussing  the  constitution- 
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ality  of  a  legislative  grant  to  a  telegraph  company  of  the  ri^t 
to  erect  its  poles  and  wires  in  a  public  hi^waj,  without  compen- 
sation to  adjoining  owners,  uses  this  language:  ''When  the  land 
was  taken  for  a  highway,  that  whidi  was  takc^zi  was  not  merely 
the  privilege  of  traveling  over  it  in  the  then  known  vehideB^  or 
of  using  it  in  the  then  known  methods^  for  either  the  conveyance 
of  property  or  transmission  of  intelligence.  .  .  .  The  dis- 
covery of  the  telegraph  developed  a  new  and  valuable  mode  of 
communicating  intelligence.  Its  use  is  certainly  similar  to,  if 
not  identical  with,  that  public  use  of  transmitting  information 
for  which  the  highway  was  originally  taken,  even  if  the  means 
adopted  are  quite  different  from  the  poet-boy  or  the  mail-coach. 
It  is  a  newly-discovered  method  of  exercising  the  old  public  ease- 
ment, and  all  appropriate  methods  must  have  been  deemed  lo 
have  been  paid  for  when  the  road  was  laid  ouf  And  the  same 
doctrine  has  been  declared  in  Indiana  (Magee  v.  Overshiner,  7 
Am.  ElectJ.  Cas.  241,  49  N.  E.  Rep.  951),  in  Michigan  (Peo- 
ple V.  Eaton,  5  Am.  Electl.  Cas.  87,  100  Mich.  208),  and  in 
Montana  (Hersh field  v.  Rocky  Mt.  Bell  Tel.  Co.,  4  Am.  ElectL 
Cas.  73,  12  Mont.  102). 

It  is  but  fair  to  say,  however,  that  in  several  of  the  States  the 
decisions  are  not  in  harmony  with  those  to  which  attention  has 
been  directed,  while  in  others,  including  our  own,  the  courts  have 
apparently  limited  the  application  of  the  rule  for  which  the  de- 
fendant is  contending  to  streets  in  cities.  For  example,  in 
Lochhart  v.  Craig  St  By,  Co.,  3  Am.  Electl.  Cas.  314, 139  Penn. 
St.  419,  the  distinction  between  an  easement  in  a  country  and  a 
city  street  is  thus  clearly  stated :  "It  has  generally  been  under- 
stood in  Pennsylvania  that  the  abutting  owner  has  a  fee  to  the 
middle  of  the  adjoining  street,  and  that  the  public  has  only  a 
right  of  passage  over  it;  .  .  .  but  this  must  not  be  taken 
in  its  literal  sense,  especially  in  towns  and  citiea  What  might 
be  considered  an  invasion  of  private  right,  so  far  as  the  use  of  a 
highway  is  concerned  in  the  country,  might  not  be  so  in  a 
city. 
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^And  it  may  now  be  taken  as  settled  that  the  owner's  rights  as 
to  abutting  property  are  subject  to  the  paramount  right  of  the 
public,  and  the  rights  of  the  public  are  not  limited  to  a  mere 
right  of  way,  but  extend  to  all  beneficial  Intimate  street  uses, 
such  as  the  public  may  from  time  to  time  require." 

And  again,  in  Eels  v.  A.  T.  &  T.  Co.,  6  Am-  Electl.  Cas.  92, 
143  N.  T.  133,  which  was  a  case  where  the  defendant  had 
erected  tel^raph  poles  in  a  country  highway,  it  was  held  that 
the  State  can  neither  appropriate  to  its  own  special,  continuous 
and  exclusive  use,  nor  can  it  authorize  a  corporation  to  so  appro- 
priate any  portion  of  a  rural  public  highway,  by  setting  up  poles 
therein  for  the  purpose  of  supporting  tel^raph  and  telephone 
wires.  But  the  court,  in  reaching  this  conclusion,  recognized 
the  fact  that  the  easement  in  a  public  street  m  a  city  or  village 
might  well  be  enlarged  by  the  necessities  of  the  case,  and  it  was 
careful  to  say  that  it  neither  decided  nor  mtimated  that  "the 
defendant  would  or  would  not  have  the  right  to  place  its  poles 
in  the  city  street  without  compensation  to  the  owner  if  he  owned 
to  the  center  of  the  street" 

Nor  is  the  distinction  to  which  we  have  adverted  altogether  a 
product  of  recent  investigation,  for  as  long  ago  as  1863  it  was 
said  by  a  jurist  of  conceded  ability  that  he  did  not  believe  it 
''necessary  or  possible  for  the  courts  to  lay  down  the  exact  limits 
of  the  uses  to  which  land  dedicated  to  a  street  in  a  great  city  may 
be  applied,  or  for  which  it  may  be  required.  Emott,  J.,  in  Peo- 
ple V.  Kerr,  27  K  Y.  188,  203. 

Subsequently,  and  in  1875,  the  language  above  quoted  was 
cited  with  approval  by  the  Court  of  Appeals,  and  it  was  supple- 
mented by  the  further  declaration  that  "it  may  be  urged  with 
8ome  apparent  reason  that  the  appropriation  of  land  for  a  street 
in  a  city  carries  with  it  the  idea  that  it  is  to  be  used  for  all  neces- 
sary purposes,  as  such  street,  which  the  interest  of  the  public 
and  the  comfort,  enjoyment  or  the  health  of  the  locality  may 
demand."  Bloomfield,  (6c.,  Oas  Light  Co.  v.  Calkirvs,  62  N.  Y. 
386. 
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In  1883  the  General  Term  of  the  second  department,  in  gpeik- 
ing  of  urban  streets,  asserted  that  ''the  requirements  of  tlie  pub 
lie  in  such  a  place  are  more  numeroufi  than  in  a  rural 
and  streets  and  avenues  are  to  supply  such  demands;  a 
right  of  passage  over  the  surface  is  quite  insufBcienL''  Crook 
V.  Flatbush  Water  Works  Co.,  29  Hun,  245,  247. 

And  in  a  still  more  recent  case  the  Court  of  Appeals,  in  m 
ferring  to  the  distinction  between  the  two  classes  of  highwiyi, 
gave  utterance  to  this  significant  language:  ''The  public  eMS- 
ments,  however,  in  the  streets  of  cities  and  villages  are  more 
extensive.  In  urban  streets,  the  public  convenience  and  health 
and  the  general  welfare  require  that  the  soil  thereof  should  be 
subjected  to  greater  burdena  They  may  be  used  for  the  laying 
of  water  and  gas  pipes  and  the  construction  of  sewers,  and  some 
other  purposes.  The  public  generally  have  an  interest  in  and 
are  benefited  by  such  improvements,  and  they  are  necessiiies  of 
modem  life."     Van  Brunt  v.  Town  of  Flatbush,  128  N.  Y.  60. 

The  last  adjudicated  case  in  which  this  question  has  received 
consideration  at  the  hands  of  the  court  of  last  resort  is  that  of 
Palmar  v,  Larchmont  Electric  Co.,  6  Aul  ElectL  Caa  128,  158 
Ni  Y.  231c  Considerable  stress  is  there  laid  upon  die  distinc- 
tion which  is  said  to  exist  between  the  use  of  a  street  for  a  muni- 
cipal or  more  street  purpose,  and  it  was  held  that  inasmudi  as 
light  IS  necessary  to  the  traveling  public,  a  country  highway 
might  be  burdened  with  poles  and  wires  for  the  purpose  of  oper- 
ating an  electric  light  system,  whereas  it  could  not  be  thus  bur- 
dened for  the  transmission  of  intelligence  by  electricity,  because 
the  former  is,  and  the  latter  is  not,  a  purely  street  purpose. 

Whether  the  use  of  a  street  by  a  telephone  system  is  to  be 
classified  as  a  "municipal  purpose"  is  not  stated  by  the  learned 
jurist  by  whom  the  opinion  of  the  court  was  delivered,  and  so 
far  as  this  particular  case  is  concerned,  it  is,  perhaps,  of  little 
consequence  to  which  class  it  ought  to  be  assigned,  for  we  are 
now  dealing  with  the  purj^ose  to  which  a  street  in  a  populous  city 
miay  properly  be  devoted,  and  upon  the  authority  of  the  cases  to 
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vioGh  we  have  referred,  including  the  one  last  cited,  we  shall 
that  it  ifl  now  the  settled  law  of  this  State  that  in  circum- 
sudi  as  surround  the  present  case  the  rights  of  an  abut- 
ting owner,  even  though  hlB  fee  extends  to  the  center  of  the  street, 
afe  subject  to  the  paramount  right  of  the  public  to  use  such  street 
for  any  purpose  which  the  enjoyment,  comfort  and  convenience 
of  the  locality  may  require;  and  thus  we  come  finally  to  what 
we  deem  the  controlling  question  in  this  case,  viz. :  Is  this  newly- 
discovered  method  of  transmitting  intelligence  a  public  con 
venience ;  and,  if  so,  is  it  one  to  the  use  of  which  a  street  in  u 
populous  city  may  be  devoted  consistently  with  the  general  pur- 
pose for  which  that  street  was  originally  designed  ? 

So  far  as  the  first  branch  of  this  inquiry  is  concerned  we  as- 
sume that  it  may  be  unhesitatingly  answered  in  the  affirmative ; 
for  of  all  the  discoveries  of  modern  science  the  telephone  is  one 
of  the  most  wonderful,  as  it  is  one  of  the  most  useful,  and  its 
convenience  is  more  specially  appreciated  by  the  residents  of 
large  cities  whose  homes  are  generally  at  a  great  distance  from 
their  places  of  business.     This  simple  contrivance  annihilates 
space,  and  by  its  aid  relatives  and  friends  widely  separated  may 
oommunicate  with  each  other ;  business  of  vast  importance  may 
be  transacted ;  a  physician  may  be  summoned  in  case  of  illness 
and  assistance  obtained  whenever  a  fire  or  other  calamity  over- 
takes a  person.     In  short,  there  are  a  thousand  ways  in  which 
it  can  be  used  to  such  advantage  as  to  render  it  well-nigh  indis- 
pensable to  an  urban  resident.     And  this  being  the  case,  why  is 
its  maintenance  a  purpose  for  which  a  city  street  may  not  prop- 
erly be  used  ?     As  has  been  said  by  an  eminent  text  writer,  "with 
respect  to  streets  in  populous  places,  the  public  convenience  re- 
quires more  than  the  mere  right  to  pass  over  and  upon."     2  Dil- 
lon Mun.  Corp.  sec.  688. 

And  in  the  light  of  recent  discoveries  it  might  be  added  that 
public  convenience  requires  that  they  be  used  for  the  very  pur- 
pose for  which  the  defendants  are  attempting  to  use  the  one  in 
question. 
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We  have  seen  that  the  transmission  of  intelligence  by  eleo* 
tricitj  is  not  only  a  public  conveniencei  but  a  public  necessity, 
and  where,  as  in  the  present  instance,  the  means  employed  for 
such  communication  neither  disfigures  the  surface  of  the  street 
nor  interferes  in  any  degree  with  its  use  by  travelers  upon  foot 
or  in  vehicles,  no  good  reason  suggests  itself  to  our  mind  why  it 
should  be  regarded  as  an  additional  burden,  entitling  the  owner 
of  the  fee  to  further  compensation. 

The  rule  which  commends  itself  to  our  approval  in  cases  of 
this  character  is  the  one  which  was  laid  down  by  the  Supreme 
Court  of  the  United  States  when  it  declared  that  ^'On  the  general 
question  as  to  the  rights  of  the  public  in  a  city  street,  we  cannot 
see  any  material  difference  in  principle  with  regard  to  the  extent 
of  those  rights,  whether  the  fee  is  in  the  public  or  in  the  adjacent 
landowner,  or  in  some  third  person.  In  either  case  the  street  is 
l^ally  open  and  free  for  the  public  passage,  and  far  such  other 
public  uses  as  are  necessary  in  a  city,  and  do  not  prevent  its  use 
as  a  thoroughfare/'    Barney  v.  Keokuk,  94  TJ.  S.  324,  340. 

We  conclude,  therefore,  that  the  order  appealed  from  should 
be  affirmed. 

All  concurred,  except  Laughlin,  J.,  who  dissented  in  a 
memorandum. 


Note. — See  Mr.  Keasbey's  note  to  Vicoll  v.  N.  Y.  d  2i»  J.  Teiepk,  Co., 
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Indiana  Supreme  Court,  February  I,  190L 

(166  Ind.  90.) 

Telephone  wir^Es  in  conduit  no  additional  seevxtudb. 

Ihe  occupation  of  a  sidewalk  with  trench  and  pipes  as  a  conduit  for  tele- 
phone wires  is  not  a  new  servitude  not  within  the  contemplated  uses  of 
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the  street,  and  is,  therefore,  no  additional  burden  upon  the  fee  for  which 
an  abutting  owner  would  be  entitled  to  compensation. 
Cases  of  this  series  cited  in  opinion:  Magee  v.  Overahiner,  vol.  7,  p.  241; 
Julia  Bldg,  Ast^n  v.  BeU  Teleph.  Co.,  yoL  1,  p.  801. 

Appeal  by  plaintiff  fram  a  judgment  of  the  Circuit  Court  of 
Marion  county  sustaining  a  demurrer  to  plaintiff's  bilL 

J.  Coburn  and  D.  W.  Howe,  for  appellant 

L.  0.  Walker,  for  appellee. 

Haduey,  J. :    The  appellant  is  the  owner  of  a  lot  of  land  in 
the  city  of  Indianapolis  abutting  on  Delaware  street  45  f  eet,  and 
on  New  York  street  125  feet     Both  of  these  streets  are  public 
streets  of  said  city,  each  90  feet  wide,  and  25  feet  on  each  side  of 
New  York  street  has  been  set  apart  and  improved  as  sidewalks. 
Appellant  also  ownS|  subject  to  the  public  easement  thereon  for 
street  purposes,  so  much  of  each  said  public  street  as  lies  opposite 
and  adjacent  to  the  front  side  of  his  said  lot  to  the  middle  of 
each  of  said  streeta     At  present  his  lot  has  no  improvements 
thereon,  but  appellant  contemplates  and  intends  to  erect  a  large 
busiiiess  block  on  it,  with  cellars,  basement  and  vaults  extend- 
ing under  the  sidewalk  in  front  and  at  the  side  of  his  said  lot. 
The  appellee,  a  telephone  company  organized  and  doing  business 
imder  the  laws  of  this  State,  without  leave  or  license  from  the 
appellant,  and  without  having  taken  any  steps  to  condemn  or 
appropriate  any  portion  of  the  groimd  covered  by  said  street  in 
front  and  alongside  of  appellant's  lot,  or  to  assess  appellant's 
^ages  therefor,  and  without  notice  to  appellant,  did  on  the 
12th  day  of  July,  1898,  by  its  oflScers,  agents,  and  employees, 
VTongfuUy  dig  a  trench  about  three  feet  wide  and  five  feet  deep 
ui  the  sidewalk  about  three  feet  from  the  south  line  of  said  New 
7ork  street,  along  the  entire  portion  thereof  extending  and  abut- 
ting upon  the  appellant's  said  lot,  and  said  company  is  engaged 
inoQinenting  the  same  and  placing  pipes  therein;  and  as  soon  as 
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said  trench  shall  be  oompleted  said  company  threatenfl  to,  and 
will  if  not  restrained,  put  in  wires  and  use  the  same  as  a  oooduit 
of  telephone  wires  permanently.     The  deposit  of  pipes,  cement, 
and  wires  will  be  a  complete  obstruction  of  the  use  of  said 
groimds  under  said  street  by  the  appellant,  will  permanently 
destroy  his  rights  therein,  will  deprive  him  of  the  use  of  the 
same  forever,  and  will  greatly  impair  the  value  of  his  property, 
inflicting  upon  him  irreparable  loss  and  injury,  which  cannot 
be  accurately  estimated  or  compensated  in  damages.     Appellant 
discovered  the  foregoing  proceedings  and  acts  of  the  appellee 
July  12,  1898,  and  instituted  this  suit  on  the  next  day  there- 
after.    The  foregoing  facts  are  shown  by  the  complaint,  and  tlu' 
appellant  asked  for  a  temporary  order  enjoining  the  further 
prosecution  of  the  said  work  by  the  appellee,  and  that  on  tlic 
flnal  hearing  he  might  have  a  permanent  injunction.     The  ap 
pelleo  demurred  to  the  complaint  for  the  want  of  sufficient  facts, 
and  its  demurrer  was  sustained.     This  ruling  is  assigned  aa 
error. 

The  principal  ground  upon  which  appellant  seeks  a  reversal 
is  that  the  city  had  no  power  to  dig,  or  to  authorize  appellee  to 
dig,  the  trench  complained  of,  until  the  damage  resulting  lo 
appellant  had  first  been  assessed  and  tendered.  He  says:  **\V'» 
concede  that  an  abutting  lot  o>\Tier  has  no  legal  right  to  complain 
of  the  erection  of  telephone  poles  or  the  digging  of  telephone 
trenches  in  the  street,  so  long  as  this  is  no  special  injury  to  him : 
in  other  words,  if  there  is  no  injury  to  him  beyond  the  inter- 
ference with  his  abstract  right  of  property  in  the  street  itself, 
such  as  he  holds  in  common  with  all  other  abutting  lot  owners, 
he  has  no  legal  grounds  of  complaint."  His  right  of  recovery 
then  must  rest  upon  some  special  injury  to  his  absolute  property 
right  which  he  holds  in  the  street  as  an  abutter,  and  which  he  has 
the  right  to  defend  against  the  city  or  its  licensee.  Under  many 
decisions  of  this  court.,  the  fee  owner  of  an  abutting  lot,  whose 
grantor  dedicated  the  public  easement  in  connection  with  the 
platting  of  the  lot,  owns  also  the  fee  in  the  land  to  the  center  of 
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)  street,  subject  to  the  easexneiit  of  the  public  to  make  use  of 
I  street  as  was  reasonably  oontemplated  in  the  dedication, 
int,  or  oondemnAtiom  Terrs  Haute,  etc.,  R.  Co.  v.  Scott,  74 
L  29,  and  cases  cited ;  Chicago  &  C.  T.  Ry.  Co.  v.  Whiting, 
it  B.  C.  8t.  Ry.  Co.,  139  Ind,  297,  301,  47  Am.  St  264. 
)  appellant  must,  therefore,  show  that  the  alleged  occu- 
ion  of  the  sidewalk  with  trench  and  pipes  as  a  conduit  for 
phone  wires  is  a  new  servitude  not  within  the  contemplated 
I  of  the  street,  and  therefore  an  additional  burden  upon  his 
for  which  he  is  entitled  to  recompensa  The  fact  that  the 
7  complained  of  is  upon  and  under  the  sidewalk,  rather  than 
er  the  roadway,  makes  no  difference,  since  a  street  is  a  street 
Q  property  line  to  property  line, — not  only  the  entire  surface, 
also  so  much  of  the  depth  as  is  or  can  be  fairly  used  for  the 
inary  purposes  of  a  street,  each  part  equally  with  every  other, 
fe  V.  Berdetta,  73  Ind.  185,  38  Am.  Kep.  117 ;  Elliott,  Koads 
.  (2d  Ed.)  sees.  17,  20.  Neither  can  it  be  said,  in  the  ab- 
»  of  a  grant  or  a  general  usage  equivalent  to  a  mimicipal 
luse,  that  the  fee  owner  has  any  greater  or  different  property 
Lt  in  that  part  of  the  street  used  as  a  sidewalk  for  foot  trav- 
B  than  in  that  part  used  as  a  roadway  for  vehicles.  He  may, 
think,  excavate  and  improve  under  the  surface  from  his  lot 
to  the  center  line  of  the  street,  or  any  part  of  it,  and  use  his 
property  as  he  please>s  (Elliott,  Roads  &  S.  [2d  Ed.]  sec. 
,  and  cases  cited),  so  long  as  his  use  does  not  impede  or  in- 
ere  with  the  superior  right  of  the  public  to  use  the  ground 
purposes  contemplated  by  the  easement  grant.  Such  fee 
er,  however,  must  know  that  the  estate  he  holds  within  the 
is  of  the  street  is  servient,  and  his  pi:\)perty  right  therein 
lified,  and  that  any  expenditure  of  labor  or  money  in  im- 
rements  will  neither  oust  nor  impair  the  right  of  the  munici- 
ty  to  take  possession,  for  a  proper  purpose,  at  any  time  the 
lie  interests  require;  and,  in  yielding  possession  under  such 
omstances  to  the  superior  right  of  the  public,  he  parts  with 
ling  he  owns,  and  the  losing  in  itself  is  no  special  injury,  nor 
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a  taking  of  property  without  eompenaatioii.     Magee  v.  Ovir- 
shiner,  7  Am.  ElecU.  Cas.  241,  160  lad.  127,  40  L.  R  A-  870, 
65  AnL  St  368 ;  Julia  Bldg,  Assn  v.  Bell  Tel  Co.,  1  Am.  ElectL 
Cas.  801,  13  Mo.  App.  477 ;  Davis  v.  City  of  Clinton,  50  Iowa, 
685 ;  JtUia  Bldg.  Ass'n  v.  Bell  Tel  Co.,  1  Am.  ElectL  Ca8.  801, 
88  Mo.  258;  DiU.  Muil  Corp.  (4th  Ed.)  sec.  699.     Dillon,  in 
the  section  quoted,  sajs :  ^^If  the  fee  of  the  street  is  in  the  mimi' 
pality  in  trust  for  the  public  uses,  as  it  frequently  is,  it  eoEteadi 
to  tho  whole  street,  including  the  sidewalk ;  and  the  adjoining 
lot  owner  has,  it  seemA  clear,  no  absolute  right,  as  against  the 
public  or  the  municipality  chai^ged  with  the  control  of  the  stiedS) 
to  appropriate  them  to  this  use.     And,  in  our  judgment,  the  lot 
owner's  right  is  not  substantially  greater,  even  if  he  has  the  fee 
in  the  street     In  either  case,  to  recognize  such  a  right,  except 
subject  to  municipal  regulation,  would  be  inconsistent  with  the 
public  rights,  which  are  paramount  in  the  whole  street  to  the  ex- 
tent of  all  Ultimate  street  uses  and  servitudes  required,  ur 
which  may  l>e  required,  for  the  public  benefit  and  convenience. 
The  lot  owner's  rights  are  subject  to  the  paramount  rights  of  the 
public;  and  the  rights  of  the  public  are  not  limited  to  a  mere 
right  of  way,  but  extend,  as  we  have  shown,  to  all  beneficiil 
legitimate  street  usee,  as  the  public  good  or  convenience  may 
from  time  to  time  require.     The  use  of  the  streets  for  sewers, 
tunneling,  public  cisterns,  gas  pipes,  water  pipes,  and  other  im- 
provements might  be  seriously  affected  by  the  recognition  of  a 
right  in  tlie  abutter  to  make  at  pleasure  openings  in,  or  even 
under,  the  sidewalk  or  street,  except  subject  to  reasonable  muni- 
cipal regulations.''    In  Julia  Bldg.  Ass'n  v.  Bell  Tel  Co.,  1  Am. 
Electl.  Cas.  801,  88  Mo.,  at  page  273,  it  is  said:     "I  think  it 
mav  be  safelv  affirmed  that  all  the  authorities  to  which  we  have 
been  cited  by  counsel  on  both  sides  of  this  case  agree  that  when 
the  public  acxiuires  a  street,  either  by  condemnation,  grant,  or 
dedication,  it  may  be  applied  to  all  uses  consistent  with,  and  not 
subversive  of,  the  proper  uses  of  a  street,  and  not  inconsistent 
with  the  uses  contemplated  in  the  dedication,  grant,  or  condem- 
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nation,  and  that  it  is  only  when  the  street  is  subject  to  a  new 
servitude  inconsistent  with  and  subversive  of  its  use  as  a  street, 
that  the  abutting  owner  can  complain." 

The  question  then  arises,  is  the  construction  of  a  subsurface 
trench  in  a  sidewalk,  three  feet  wide  and  five  feet  deep,  and  three 
feet  from  the  abutter's  lot  line,  for  the  purpose  of  permanently 
maintaining  such  trench  as  a  conduit  for  telephone  cables  and 
wires  to  be  used  by  the  city  public  in  intercommunication  by 
electricity,  such  a  use  of  the  street  as  is  consistent  with  the  con- 
templated purpose  of  the  dedication  ?    In  principle,  the  question 
has  been  recently  answered  in  the  aflBrmative  by  this  court  in 
Magee  v.  Ovemhmer,  150 Ind.  127.  The  question  in  that  case  was 
whether  the  setting  of  telephone  poles  in  the  curb  line  of  a  street 
was  a  proper  public  use  of  the  street,  or  a  new  and  additional  ser- 
vitude upon  the  fee,  for  which  the  owner  was  entitled  to  compen- 
sation ;  and  the  nature  and  extent  of  the  public  easement  in  mu- 
nicipal highways,  and  the  expansive  and  growing  character  of 
the  easement  in  keeping  pace  with  scientific  discovery  and  the 
increase  of  population,  is  there  thoroughly  reviewed,  and  nrany 
oi  the  later  cases  collected.    The  general  doctrine  of  these  cases 
is  that  in  locating,  marking,  and  dedicating  streets  in  plats  of 
land  for  urban  residences,  the  pur]K)se  of  the  dedication,  in  the 
absence  of  controlling  language,  is  conclusively  presumed  to  be 
for  tlie  accommodation  of  public  travel,  traflBc,  and  communica- 
tion.   Anything  which  reasonably  facilitates  these  ends  is,  there- 
fore, consistent  with  the  dedication.     In  sparsely  settled  towns 
and  cities  public  necessity  requires  but  little  of  the  servient 
owner,  beyond  the  right  of  unobstructed  passage  over  the  street, 
but,  as  cities  become  populous  and  the  street  crowded  with  travel- 
ing footmen  and  vehicles,  public  necessity  increases  with  the 
multitude;  and,  whenever  the  necessity  exists,  any  use  of  the 
street  by  reasonable  structures  and  devices,  above  or  below  the 
surface,  which  will  enable  the  citizens  to  communicate  without 
actual  travel  upon  the  streets,  and  which  does  not  materially 
obstruct  the  ingress  and  egress  and  light  and  air  to  abutting 
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property,  is  within  the  oontemplated  purpose  of  the  dedication, 
and  not  a  new  burden  upon  the  fee.    A  reason  for  this  doctrine 
is  given  in  Juiia  Bldg.  Ass'n  v.  Bell  Tel.  Co.,  1  Am.  ElectL  Gu 
801,  88  Mo.  at  page  268,  in  these  words:  'These  streets  are  in- 
quired by  the  public  to  promote  trade  and  facilitate  oonmimiict- 
tions  in  the  daily  transactions  of  business  between  the  citizeDi 
of  one  part  of  the  city  and  those  of  another,  as  well  as  to  aooom- 
modate  the  public  at  large  in  these  respects.    If  a  citizen  living 
or  doing  business  on  one  end  of  Sixth  street  wishes  to  oommuni- 
cate  with  a  citizen  living  and  doing  business  on  the  odier  end 
or  at  any  intermediate  point<^  he  is  entitled  to  use  the  street, 
either  on  foot,  on  horseback,  or  in  a  carriage  or  other  vehicle,  in 
bearing  his  message.    The  defendants  in  this  case  propose  to  use 
the  street  by  making  the  telephone  poles  and  wires  the  messenger 
to  bear  such  communications  instantaneously  and  with  more  dis- 
patch than  in  any  of  the  above  methods,  or  any  other  known 
method  of  bearing  oral  communications^    Not  only  would  sudi 
communications  be  borne  with  more  dispatch,  but  to  the  extent 
of  the  number  of  communications  daily  transmitted  by  it,  the 
street  would  be  relieved  of  that  number  of  footmen,  horsemen, 
and  carriages.    If  a  thousand  messages  were  daily  transmitted 
by  means  of  telephone  poles,  wires,  and  other  appliances  used 
in  telephoning,  the  streets  through  these  means  would  serve  the 
same  purpose,  which  would  otherwise  require  its  use  either  by  a 
thousand  footmen,  horsemen,  or  carriages  to  effectuate  the  same 
pui'pose.    In  this  view  of  it,  the  erection  of  telephone  poles  and 
wires  for  transmission  of  oral  messages,  so  far  from  imposing  a 
new  and  additional  servitude,  would,  to  the  extent  of  each  mes- 
sage transmitted,  relieve  the  street  of  a  servitude  or  use  by  a 
footman,  horseman,  or  carriage."    A  distinguished  author  says: 
"When  land  is  taken  or  dedicated  for  a  town  street,  it  is  un- 
questionably appropriative  for  all  ordinary  purposes  of  a  town 
Ktreet, — not  merely  the  purposes  to  which  such  streets  were  for- 
merly applied,  but  those  demanded  by  new  improyemenits  and 
new  wants."    Cooley,  Const.  Lira.  6556.    If  the  setting  of  poles. 
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and  the  stringing  thereon  of  a  body  of  telephone  wires  overhead, 
in  a  street)  which  at  best  is  some  obstrucdon  to  travel  and  to  the 
nuuiipiilation  of  apparatus  for  the  extinguishment  of  fires,  is  a 
legitimate  exercise  of  the  public  easement,  there  is  a  stronger 
reason  for  asserting  that  the  laying  of  cables  and  wires  under 
the  surface  for  a  like  purpose,  with  municipal  authority,  is  a 
proper  use  of  the  street,  and  for  which,  if  skillfully  performed, 
the  fee  owner  has  no  ground  of  complaint. 

Judgment  affirmed. 


NoiB. — See  Mr.  KeasbeT*!  note  to  next  case. 


Benjamin  Nicoll  et  ax.  v.  New  Yokk  &  New  Jebsey  Tele- 
phone Company. 

JHew  Jersey  Court  of  Errors  and  Appeals,  March  6,  1809. 

(62  N.  J.  L.  733.) 

TCLEPHONB    LINK    ADDITIONAL    SEBVITUDE. — EMINENT    DOMAIN. 

(Heftd-note  by  the  Court) : 

The  right  of  a  telephone  company  to  erect  a  telephone  line  within  the  limits 
of  a  public  highway,  upon  land  the  fee  of  which  is  owned  by  private  per- 
flons,  imposes  an  additional  servitude  upon  the  fee«  and  can  be  acquired, 
against  the  consent  of  such  persons,  only  through  the  power  of  eminent 
domain. 

Proceedings  to  acquire  such  a  right  under  the  Telegraph  and  Telephone 
Companies'  Act  (3  Gen  St.  p.  34C0)  are  regulated  by  the  Eminent  Do- 
main Act  (2  Gen.  St   p.  1386). 

Under  the  Eminent  Domain  Act  (2  Gen.  St.  p.  1386),  it  is  not  essential 
to  the  jurisdiction  of  the  court  to  which  an  appeal  from  the  award  of 
eommissioners  has  been  taken  that  the  appellant  should,  within  ten  days 
after  filing  the  petition  of  appeal,  give  written  notice  of  the  appeal  to  the 
c^pposite  party;   and,  under  exceptional  circumstances,  the  court  may 
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legally  proceed  to  try  the  appeal,  although  such  notice  was  not  pm 
within  the  time  stated 
Cases  of  this  series  cited  in  opinion:  Broome  v.  N.  7.  d  N.  J,  TeiepkCo^ 
vol.  2,  p.  259;  State,  Duke,  pros.,  v.  Cent,  N.  J,  Teleph.  Co.,  toL  S, 
p.  546;  Halsey  v.  Rapid  Trana.  8t  Ry.  Co,,  vol.  3,  p.  283;  Fatermml^ 
Co,  V,  Grundy,  vol.  4,  p.  173 ;  Magee  v,  Overahiner,  vol.  7,  p.  241. 

Appeal  by  petitioners  from  order  dismissing   writ  <rf  cer- 
tiorari. 

8.  H.  Little,  for  plaintiffs  in  error. 

John  B.  Vreeland  and  Oeorge  T,  Werts,  for  defendant  in 
error. 

Dixon,  J. :    This  writ  of  error  brings  up  a  judgm^it  of  the 
Supreme  Court  dismissing  a  writ  of  certiorari  sued  out  by  the 
plaintiffs  in  error  on  the  following  state  of  facts:  The  plaintiffs 
in  error  are  owners  of  lands  in  Morristown,  fronting  on  Suaaex 
avenue,  and  having  for  their  southerly  boundary  the  middle  of 
the  avenue.     In  1896  the  defendant  in  error  conmienoed  pro- 
ceedings, under  the  Telegraph  and  Telephone  Companiee  Act  of 
June  20  1890  (3  Gen.  St  p  3460),  to  acquire  a  right  to  place 
poles  and  wires  for  a  telephone  line  on  the  plaintiff's  land,  in 
said  avenue.    According  to  the  order  made  in  said  proceedings, 
the  commissioners'  appraisement  of  damages  was  to  be  filed,  and 
in  fact  was  filed,  by  May  1,  1897 ;  and  on  May  4,  1897,  the  de- 
fendant filed  with  the  Circuit  Court  of  Morris  county  a  petition 
of  appeal  from  said  appraisement,  but  failed  to  serve  notice  of 
appeal  upon  the  plaintiffs  until  August  27,  1897.     Notwith- 
standing this  failure,  the  Chief  Justice,  sitting  in  said  circuit, 
niado  the  order  for  trial,  etc.   prescribed  by  the  third  section  of 
the  Eminent  Domain  Act  of  March  9, 1893  (2  Gen.  St  p.  1386), 
but  allowed  a  certiorari  to  test  the  legality  of  the  order.     The 
legality  of  the  order  is  denied  by  the  plaintiffs,  because  written 
notice  of  the  appeal  was  not  served  upon  them  within  ten  days 
after  the  filing  of  the  petition  of  appeal,  as  directed  by  said  Act 
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of  1893 ;  but  the  certiorari  was  dismiflsed  by  the  Supreme  Court, 
upon  the  groiind  that  the  proceedings  were  not  governed  by  that 
act,  because  tlie  acqxdsition  of  the  right  sought  by  the  defendant 
was  not  "the  taking  of  propeity  for  public  use,"  to  which  alon^e 
the  Act  of  1803  is  applicable. 

The  language  of  the  Act  of  1893  is  evidently  borrowed  from 
the  constitutional  injunction  that  "private  property  shall  not  be 
taken  for  public  use  without  just  compensation,"  and  clearly 
expresses  a  purpose  to  regulate  the  procedure  for  all  cases  within 
the  scope  of  that  injunction,  since!  it  enacts  that  "all  acts  or  pro- 
yision^  inconsistent  with  the  provisions  of  this  act  shall  be  and 
are  hereby  repealed,  and  the  practice  prescribed  by  this  act  shall 
supercede  the  existing  practice  in  all  condenmation  cases  before 
commissioners  or  on  appeal,  so  far  as  the  provisions  of  this  act 
shall  extend."  We  must  therefore  consider  whether  the  acquisi- 
tion by  a  telephone  company  of  a  right  to  erect  poles  and  place 
wires  and  other  fixtures  for  telephonic  purposes  along  a  public 
street,  wherein  the  fee  of  the  land  belongs  to  private  persons, 
without  the  consent  of  such  persons,  is  the  taking  of  private 
iprop&rty.  If  the  land  were  not  subject  to  the  easement  of  a 
public  street,  the  matter  would  not  be  debatable;  but  it  is 
equally  clear  that,  whenever  the  property  of  the  owner  of  the 
fee  in  a  highway  is  subjoolcd  by  law  to  an  additional  servitude, 
it  is  taken,  within  the  meaning  of  the  constitution.  The  con- 
tention therefore  must  be  over  the  question  whether  the  right 
thus  to  be  acquired  would  be  an  additional  servitude  upon  the 
fee,  or  is  embraced  within  the  public  easement,  and  hence  grant- 
able  by  the  public  for  public  use,  without  regard  to  the  owner 
of  the  fee.  The  public  easement,  as  interpreted  in  this  State, 
is  primarily  a  right  of  passage  over  the  surface  of  the  highway, 
and  of  so  using  and  occupying  the  land  within  it  as  to  facilitate 
such  passage.  In  this  primary  right  are  included  the  grading, 
paving,  cleaning,  and  lighting  of  the  highway,  the  construction 
and  maintenance  of  street  railways,  with  the  apparatus  proper 
for  their  use,  and  the  maintenance  of  appliances  conducive  to 
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the  protection  and  convenience  of  travelers  while  using  the  way. 
Secondarily,  the  easement  covers  uses  which,  thou^  their  rdt- 
tion  to  the  right  of  passage  is  remote,  or  even  fanciful,  are  so 
generally  advantageous  to  the  owners  of  the  fee — ^the  owners  of 
abutting  property — that,  rather  by  common  consent  and  custom 
than  by  logical  deduction  from  the  primary  design,  they  are 
now  recognized  as  legitimate.  Such  are  the  oonstraction  and 
maintenance  of  sewers^  water  pipes,  and  gas  pipes  for  the  oon- 
venience  of  persons  occupying  neighboring  lands.  State  t. 
Laverach,  34  N.  J.  Law,  201. 

The  argument  to  support  the  proposition  that  the  right  to 
construct  and  maintain  a  telephone  line  for  common  public  lue 
is  within  this  easement  is  that  the  structures  required  for  the 
exercise  of  the  right  are  mere  adaptations  of  the  road  to  the 
passage  of  the  electric  current^  which  thus  travels  along  the 
highway.     But  the  resemblance  between  this  use  and  that  ordi- 
narily enjoyed  under  the  easement  scarcely  goes  beneath  the 
words  by  which  it  may  be  described.     In  reality,  the  electric 
current  does  not  use  the  highway  for  passage.     It  uses  the  wire, 
and  would  be  as  well  accommodated  if  the  wire  were  placed  in 
the  fields  or  over  the  houses.     The  highway  is  used  only  as  a 
standing  place  for  the  structures.     Such  a  use  seems  to  us  to  be 
so  different  from  the  primary  right  of  passage  as  to  be  essen- 
tially distinct.     Nor  does  it  rest  on  the  same  footing  as  thoee 
secondary  uses  to  which  allusion  has  been  made.     Telephone 
lines  in  a  street  do  not  afford  to  the  occupants  of  neighboring 
property  such  general  convenience,  nor  have  they  been  permitted 
with  such  common  and  continued  acquiescence,  as  sanction  the 
other  uses  mentioned.     We  therefore  think  that  the  right  now 
under  consideration  is  not  within  the  public  easement,  and  cao 
be  acquired,  against  the  consent  of  the  private  owner  of  the  fee, 
only  by  condemnation  under  the  power  of  eminent  domain.     To 
this  effect  has  been  the  trend  of  judicial  opinion  in  this  State. 
Turnpike  Co.  v.  News  Co.,  43  N.  J.  Law,  381 ;  Broome  v.  Tele- 
phone Co.,  2  Am.  Electl.  Cas.  259,  49  N.  J.  Law,  624,  9  Atl. 
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754 ;  DyJce  v.  Telephone  Co.,  3  Am.  Electl.  Cas.  546,  53  N.  J. 
Law,  341,  21  Atl.  460;  Marshall  v.  City  of  Bayonne,  59  X.  J. 
Law,  101,  34  AtL  1080 ;  Halsey  v.  Railway  Co,,  3  Am.  Electl. 
Cas.  283,  47  N.  J.  Eq.  380,  393,  20  AtL  859 ;  Railway  Co.  v. 
Grundy,  4  Am.  Electl.  Cas.  173,  51  K  J.  Eq.  213,  225,  26  Atl. 
788.  Our  legialation  also  has  seemed  to  rest  on  the  same 
opinion.  We  deem  it  unnecessaiy  to  discuss  the  views  of  courts 
in  other  jurisdictions.  They  are  irreconcilable,  and  those  on 
each  side  may  be  found  cited  in  Magee  v.  Overshiner,  7  Am. 
ElectL  Cas.  p.  241,  49  N.  E.  951,  where  the  Supreme  Court  of 
Indiana  arrived  at  a  conclusion  opposed  to  that  above  expressed. 

The  question  therefore  arises  whether,  in  view  of  the  act  of 
1893,  the  writ  of  certiorari  was  properly  dismissed.  This  ques- 
tion is  treated  in  the  argument  before  us  as  depending  upon  the 
power  of  the  Circuit  Court  or  a  judge  thereof  to  make  an  order 
for  the  trial  of  the  appeal,  in  a  case  where  the  appellant  has 
not  given  to  the  other  party  written  notice  of  the  appeal  within 
ten  days  after  filing  the  petition.  Without  stopping  to  inquire 
whether  there  exist  any  technical  objections  to  the  review  of  such 
an  order  by  certiorari,  and  before  the  final  determination  of  the 
appeal,  we  will  consider  the  matter  as  it  has  been  presented. 

The  case  of  Jones  v.  Proprietors  of  Morris  Aqueduct,  30 
N.  J,  Law,  206,  37  N.  J.  Law,  666,  is  urged  as  a  controllin:; 
authority  in  favor  of  the  plaintiflFs  in  error.     The  principle  laid 
down  in  that  case  is  that,  in  considering  whether  a  statutory  pre- 
scription is  mandatory  or  merely  directory,  the  l^slative  will 
must  be  ascertained,  not  from  the  meaning  of  the  text  of  the 
statute  alone,  but  from  such  words  interpreted  in  view  of  the 
general  object  of  the  particular  act     On  that  principle,  the 
court  concluded  that  the  requirement  of  notice  was,  according 
to  law  then  sub  jvdice,  mandatory.     There  is,  however,  an 
obvious  diatinction  between  that  case  and  this.     There  the  notice 
required  was  clearly  made  a  condition  precedent  to  the  jurisdic- 
tion of  the  court  over  the  appeal,  the  words  of  the  act  being 
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"which  petition  and  notice  so  served  or  published  shall  vest  m 
said  court  full  power  to  hear  and  determine  said  appeaL    Here 
the  requirement  of  notice  presupposes  an  appeal  taken  and  juria- 
diction  over  the  subject-matter  vested  in  the  court^  for  the  notice 
is  to  set  forth  that  an  appeal  has  been  taken,  and  the  statute  ex- 
pressly authorizes  the  judge  of  the  court  to  which  the  appeal  is 
taken  to  direct  how,  in  certain  contingencies,  the  notice  shidl 
be  given.     In  cases  like  the  former  the  statute  must  be  hdd 
mandatory,  for  there  is  no  impartial  tribimal  to  lay  down  a 
rule  in  accordance  with  the  spirit,  though  not  the  letter,  of  the 
law,  if  it  be  deemed  directory  only ;  while,  in  the  other  class  of 
cases,  judicial  discretion  may  be  invoked  to  determine — ^Fint 
whether  the  statute  demands  exact  complianoe  with  its  terms, 
and,  if  not,  what  will  amount  to  substantial  compliance,  in  view 
of  the  main  purpose  of  the  legislation.     No  doubt,  if  the  l^is- 
lature,  within  the  range  of  its  power,  has  evinced  an  intention 
to  make  the  lawful  continuance  of  a  cause  in  court^  or  the  lawful 
interposition  of  a  defense  to  such  a  cause,  dependent  on  striot 
obedience  to  the  rule  which  it  prescribes,  courts  as  well  as  pa^ 
ties  are  bound  thereby ;  but,  in  deciding  whether  such  an  inten* 
tion  appears,  there  is  always  present  the  presimiption  of  a  I^f 
lative  design  that  courts  shall  administer  justice  in.  pending 
causes,  and  regulate  their  practice  to  that  end.     When,  with 
this  presumption,  we  examine  the  statute  under  review,  the  re- 
quirement of  a  written  notice  within  ten  days  after  filing  th« 
petition  of  appeal  does  not  seem  to  be  absolute  and  imperative. 
This  appears — First,  from  the  provision  that,  when  the  party 
to  be  notified  cannot  be  found  in  the  State,  the  judge  of  the  court 
may  direct  a  substituted  notice  to  be  given ;  and,  secondly,  from 
the  provision  that  "the  court  shall  make  such  further  orders  and 
take  such  further  proceedings  as  may  be  requisite  according  to 
the  practice  of  the  court,  and  may  permit  such  amendments  of 
the  proceedings  as  may  be  reasonable  and  proper  for  the  fair 
trial  of  the  case."     These  clauses  indicate  that  the  chief  object 
of  the   legislature  was   to   secure   a  fair  trial   for  the  liti- 
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gantB  when  once  the  ease  was  brought  into  eourt^  and  that, 
while  it  regulated  the  practice  for  cases  which  presented  no 
exceptional  features,  its  rules  were  not  meant  to  be  inflexible, 
but  were  subjected  to  the  judicial  discretion  of  the  court  when 
special  circumstances  intervened  which  would  render  their  strict 
enforcement  subversive  of  the  main  design. 

Under  what  special  circumstances  the  Chief  Justice  made  the 
order  now  in  question,  not^vithstanding  the  lack  of  written  notice 
given  within  the  time  limited,  the  state  of  the  case  before  us 
does  not  disclose ;  and  therefore  we  must  assume  that  they  were 
such  as  called  for  the  exercise  of  judicial  discretion.  That 
discretion  cannot  possibly  be  reviewed  without  knowledge  of  the 
matters  with  which  it  dealt  Our  conclusion  is  that  the  writ  of 
certiorari  was  rightly  dismissed. 

KoTK  by  Edward  Q.  Keaabey,  Esq.: 

Are  telegraph  or  telephone  lines  a  new  burden  on  the  highway?  There 
is  much  difference  of  opinionu  on  this  subject  between  the  courts  of  dif- 
feraat  States.  On  the  one  side,  it  is  argued  that  the  easement  of  high- 
way is  in  the  last  analysis  for  the  purpose  of  inter-communication;  not 
merelj  travel  and  transportation  but  also  the  transmission  of  intelligence, 
aad  that  for  this  purpose  the  telegraph  is  only  an  improrement  upon  the 
poet-horse  or  the  mail  wagon;  and  on  the  other  side  it  is  contended  that 
thu  streets  were  intended  primarily  for  travel  and  transportation,  and  that 
the  mode  of  transmitting  intelligence  by  the  telegraph  is  wholly  different 
from  the  former  use  of  the  road  and  inrolves  the  permanent  appropriation 
of  the  soil  for  poles,  and  that  the  landowner  who  dedicated  his  land  for  a 
road  cannot  be  supposed  to  have  contemplated  that  it  should  be  used  for 
this  purpose  without  further  compensation.  See  Keasbey  on  Electric 
Wires,  sees.  89-90. 

On  the  one  side  are  the  following  casen:  Oay  v.  Mutual  Union  Teleg. 
Co.,  12  Mo.  App.  486,  1  Am.  Electl.  Cas.  427 ;  Foraythe  v.  B.  d  O.  Teleg. 
Co.,  12  Mo.  App.  494;  Pierce  v.  Drexo,  136  Mass.  76,  1  Am.  Electl.  Cas.  571 ; 
Julia  Building  Aatociaiion  v.  Bell  Teleph.  Co.,  88  Mo.  268,  1  Am.  Electl. 
Gas.  801;  fit.  Louia  v.  Bell  Teleph.  Co.,  96  Mo.  623,  2  Am.  Electl.  Cas.  44; 
Irwin  V.  Oreat  Bouthem  Teleph.  Co.,  37  La.  Ann.  63,  1  Am.  Electl.  Cas. 
709;  Hewett  v.  W.  U,  Teleg.  Co.,  4  Mackey  (D.  C),  424,  2  Am.  Electl.  Cas. 
222,  2  Cent.  Rep.  694;  McCormick  v.  District  of  Columbia,  4  Mackey 
(D.  C),  396,  64  Am.  Rep.  284;  Herahfield  v.  Rocky  Mt.  Bell  Teleph.  Co., 
12  Mont.  102,  4  Am.  Electl.  Cas.  72;  People  v.  Eaton,  100  Mich.  208,  6  Am. 
Electl.  Cas.  87;  24  L.  R.  A.  721,  with  note;  Cater  v.  N.  W.  Exch.  Teleph. 
Co.,  6  Minn.  639,  63  N.  W.  Rep.  Ill,  6  Am.  Electl.  Cas.  Ill;  York  Teleph. 
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Co.  v.  Keeaey,  5  Pa.  Dist.  Ct.  R.  366,  6  Am.  Electl.  Cas.  107;  Jf a^  f. 
Overakiner,  150  Ind.  127,  49  N.  E.  Rep.  951,  7  Am.  Electl.  Caa.  241;  £octo 
V,  Am.  Teleph,  d  Teleg.  Co,,  41  N.  J.  £q.  35,  2  Am.  Electl.  Caa.  218  (wini 
without  poles). 

On  the  other  side  are  the  following  cases:  Dusehbury  «.  MuiwU  Tfkf 
Co.,  1  Abb.  N.  C.  (N.  Y.)  440,  1  Am.  Electl.  Cas.  448;  Metropolitan  TOepk. 
d  Teleg.  Co.  v.  Colwell  Lead  Co.,  67  How.  Pr.  365,  50  N.  Y.  Super.  Ct  488, 
1  Am.  Electl.  Cas.  662;  Blaahfield  v.  Empire  State  Teleph.  d  Teleg  Co.,  71 
Hun,  532,  24  N.  Y.  Supp.  1006,  4  Am.  Electl.  Cas.  92;  EeU  v.  Am.  Tekpk. 
d  Teleg.  Co.,  143  N.  Y.  133,  5  Aql  Electl.  Cas.  92;  Poetal  Tel.  Cable  Co.  v. 
Bruen,  39  N.  Y.  Supp.  220,  6  Am.  Electl.  Cas.  120;  WiUis  v  Erie  Teleg.  i 
Teleph.  Co.,  37  Minn.  347 ;  Board  of  Trade  Teleg.  Co.  v.  Bamett,  107  HI. 
507,  27  Am.  Rep.  453,  1  Am.  Electl.  Cas.  565;  Bmith  v.  Cent,  Diet.  Pr.  & 
Teleg.  Co.,  2  Ohio  C.  C.  R.  259,  2  Am.  Electl.  Cas.  237 ;  Postal  Tel.  Cable  Co. 

V.  Eaton,  170  111.  513,  49  N.  E.  Rep.  365,  7  Am.  Electl.  Cas.  ;  Am. 

Teleph.  d  Teleg.  Co.  v.  Jones,  78  111.  App.  372;  Daily  v.  State  of  Okie,  5) 
Ohio  St.  348,  5  Am.  Electl.  Cas.  186;  Paoifio  Poetal  Teleg  Co.  v,  Irvine,  i^' 
Fed.  Rep.  113,  4  Am.  Electl.  Cas.  140;  Spokane  v.  Colby,  10  Wash.  610,48 

Pac.  Rep.  248,  7  Am.  Electl.  Cas. ;  W.  U.  Teleg.  Co.  v.  TFtUianw,  86  Ya. 

896,  11  S.  E.  Rep.  106,  3  Am.  Electl.  Cas.  184;  Cheeapeake  d  Pot.  Teleg. 
Co.  V.  Mackenzie,  74  Md.  36,  21  Atl.  Rep.  600,  3  Am.  Electl.  Cas.  196; 
Stevens  v.  Postal  Teleg.  Cable  Co.,  68  Miss.  559,  9  So.  Rep.  356;  TheoUH 
V.  Railway  Co.,  66  Miss.  279,  6  So.  Rep.  356;  Am  Teleph.  d  Teleg.  Co.  v. 
Pearce,  71  Md.  535,  18  Atl.  Rep.  910,  3  Am.  Electl.  Cas.  169  (telegrapb 
along  a  railway). 

The  subject  is  discussed  in  Lewis  Em.  Dom.  sec.  131 ;  Dillon  Mun.  Corp. 
(4th  Ed.)  sees  698,  698a;  Elliott  on  Roads  and  Streets,  pp.  583-6;  Ran- 
dolph on  Eminent  Domain,  pp.  229-235,  and  in  the  notes  in  2  Am.  R.  R.  & 
Corp.  Rep.  258-268,  1  id.  73-86,  2  id,  56,  28  Am.  St.  Rep  229-235,  and 
Keasbey  on  Electric  Wires,  chap.  VIII. 

Whether  or  not  the  telegraph  line  is  a  new  burden  on  the  land,  the  owner 
has  a  right  to  compensation  for  any  substantial  obstruction  to  his  light, 
air  or  access.  Keasbey  on  Electric  Wires,  sec.  105;  H.  Claueen  d  Sons 
Brewing  Co.  v.  B.  d  O.  Teleg.  Co.,  2  Am.  Electl.  Cas.  210;  Zehren  «.  MUr 
waukee  Elec.  Ry.  d  Lt.  Co.,  99  Wis.  83,  74  N.  W   Rep.  538,  7  Am.  Elect!. 

Cas. ;  Jaynes  v.  Omaha  St.  Ry.  Co.,  53  Neb   631,  74  N.  W.  Rep.  67,  7 

Am.  Electl.  Cas. ;  and  it  has  been  held  that  he  is  entitled  to  compen- 
sation for  injury  to  trees  along  the  roadside.  Board  of  Trade  Teleg.  Co. 
V.  Bamett,  107  111.  507,  1  Am.  Electl.  Cas.  505;  Dailey  v.  Ohio,  61  Ohio  St 
348,  5  Am.  Electl.  Cas.  186;  Clay  v.  Postal  Teleg.  Co.,  70  Miss.  406,  7  So. 
Rep.  658,  4  Am.  Electl.  Cas.  224;  McCruder  v.  Rochester  St.  Ry.  Co.,  28 
N.  Y.  Supp.  13,  4  Am.  Electl.  Cas.  224;  and,  on  the  other  hand,  it  has  been 
held  that  even  assuming  the  telegraph  line  to  be  a  new  burden,  the  right  of 
the  landowner  in  trees  in  the  street  is  subject  to  municipal  needs  with  respect 
to  a  fire-alarm  telegraph.    Southern  Bell  Teleph.  Co.  v.  Fronde,  100  Ala* 
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224,  0  Am.  ElectL  Caa.  160,  19  So.  Rep.  1;  Southern  Bell  Teleph,  Co.  v, 
CoHMtantine,  61  Fed.  Bep.  61,  4  Am.  Electl.  Cae.  219;  and  also  that  the 
tel^^ph  oompanj  it  liable  for  wanton  or  unnecessary  damage.  Tiaaot  v. 
Great  Southern  Teleph.  d  Teleg.  Co.,  39  La.  Ann.  996,  3  So.  Rep.  261,  2  Am. 
Kl«ctl.  Gas.  286;  Qorham  v.  East  Cheater  Eleo.  Co.,  80  Hun,  290,  30  N.  Y. 
Sapp.  128,  6  Am.  Electl.  Cas.  199;  Hoyt  v.  Southern  New  England  Teleph. 
Co.,  60  Conn.  388;  Boston  v.  Cumberland  Teleg.  d  Teleph.  Co.,  94  Tenn. 
696,  5  Am.  Electl.  Cas.  203;  Postal  Teleg.  Co.  v.  Lenoir,  107  Ala.  640,  18 
So.  Rep.  266,  6  Am.  Electl.  Cas.  167,  note;  Postal  Tel.  Co.  v.  Brantley,  107 
Ala.  683,  18  So.  Rep.  321;  Bradley  v.  So.  New  England  Teleph.  Co.,  66 
Conn.  659,  34  Atl.  Rep.  499,  6.  Am.  Electl.  Cas.  152;  O'Connor  v.  Nova 
Scotia  Teleph.  Co.,  22  Canada  Sup.  Ct.  Rep.  276;  Gilchrist  v.  Dominion 
Teleg.  Co.,  Sup.  Ci.  New  Brunswick,  3  Pugsley  &  Burridge,  553,  aflirmcd 
Supreme  Court  Canada,  2  Am.  Electl.  Cas.  298,  note. — E.  Q.  K. 


IL  W.  Kbueoeb  et  al.  v.  Wisconsin  Telephone  Company. 

Wisconsin  Supreme  Court,  February  27,  1900. 

(106  Wis.  96.) 
Telephone  une. — ^additionax.  servitude. 

The  erection  of  telephone  poles  and  wires  in  a  street  constitutes  an  addi- 
tional burden  for  which  the  abutting  owners  are  entitled  to  compensa- 
tion, the  legislature  having  power  only  to  grant  the  right  to  use  stceets 
subject  to  the  rights  of  the  owners  of  the  fee. 

Where  a  pole  is  placed  in  front  of  the  property  of  an  abutting  owner  in 
such  a  manner  as  to  interfere  with  his  proper  enjoyment  thereof,  and 
without  his  consent,  he  is  enttled  to  damages  and  to  the  removal  of  said 

pole. 
Cases  of  this  series  cited  in  opinion:     Zehren  v.  Milwaukee  Eleo.  Ry.  d  Lt. 

Co.,  vol.  7,  p.  ;  Wisconsin  Teleph.  Co.  v.  Oshkosh.  vol.  1.  p.  687; 

Pierce  v.  Drew,  vol.  1,  p.  571 ;  Irunn  v.  Ot.  So.  Teleph.  Co.,  vol.  1,  p.  709; 
Cater  v.  N.  W.  Teleph.  Easch.  Co.,  vol.  6,  p.  Ill;  Julia  Bdg.  Ass^n  v.  Bell 
Teleph.  Co.,  vol.  1,  p.  801;  People  v.  Eaton,  vol.  5,  p.  87;  Berahfield  v. 
Rocky  Mt.  Bell  Teleph.  Co.,  vol.  4,  p.  73;  Magee  v.  Overshiner,  vol.  7,  p. 
241 ;  Eels  v.  Am.  Teleph.  d  Tel.  Co.,  vol.  5,  p.  92 ;  Bd.  of  Trade  Tel.  Co.  v. 
Bamett,  vol.  1,  p.  565;  Am.  Teleph.  d  Tel.  Co.  v.  Pearce,  vol.  3,  p.  169; 
W.  U.  Tel.  Co.  t?*  Williams,  vol.  3,  p.  184;  Ches.  d  Pot.  Teleph.  Co.  v. 
Mackenzie,  vol.  3,  p.  196;  Blashfield  v.  Empire  St.  Teleph.  d  Tel.  Co.,  vol. 
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6,  IK  126;  Smith  v.  Tel,  Co,,  vol.  2,  p.  237;  Pac,  Postal  Tel,  Cable  Co.  9. 
Irvine,  vol.  4,  p.  140;  Nicoll  v,  N,  Y,  d  N,  J.  Teleph,  Co,,  vol.  7,  p.  277; 
Hewett  V.  W,  U,  Tel,  Co.,  vol.  2,  p.  222;  Halaey  v.  Rap,  Ti-ane.  St.  JZy. 
Co,,  vol.  3,  p.  283;  Broonie  v,  N,  Y,  d  N.  J,  Teleph,  Co,,  vol.  2,  p.  259; 
Jaynes  v,  Omaha  St.  Ky.  Co.,  vol.  7,  p.  —  -,  City  of  Richmond  v.  So.  Bdl 
Teleph,  d  Tel,  Co.,  vol.  7,  p.    — . 

Appeal  by  plaintiff  from  judgment  of  Circuit  Courts  Winne- 
bago ClouBty,  dismissing  oomplaint. 

The  defendant  is  a  corporation  owning  and  operating  a  sys- 
tem of  telephones  and  telephone  exchanges  in  this  State.     Id 
1882  the  city  of  Neenah,  by  ordinance,  granted  the  defendant 
the  right  to  erect  and  maintain  a  telephone  system  in  said  city. 
By  it  the  company  was  granted  the  right  of  way  through  and 
upon  the  "streets,  sidewalks,  alleys  and  public  grounds  of  the 
city,  for  the  use  of  poles  and  the  necessary  wires,  provided  the 
same  were  set  in  such  manner  as  not  to  interfere  with  public 
travel  or  the  flow  of  water  in  the  gutters,  the  point  of  location 
to  be  determined  under  the  direction  of  the  street  commissioner 
or  city  engineer."     The  system  was  erected  and  continued  in 
opration  until  April,  1896.     As  originally  located,  there  was  a 
pole  about  12  feet  north  of  the  comer  of  Cedar  and  Wisconsin 
streets.     An  increase  of  business  necessitated  a  reconstruction 
of  the  system.     In  the  progress  of  the  work,  it  was  deemed 
desirable  to  change  the  location  of  some  of  the  poles,  and  in 
making  such  changes  this  controversy  arose.     The  complaint 
sets  out  that  the  plaintiffs  are  the  owners  of  a  tract  of  land 
having  a  frontage  of  20  feet  on  Wisconsin  avenue,  and  77  feet 
on  Cedar  street,  exclusive  of  streets.    Upon  this  tract  was  located 
a  large  store  building,  occupied  as  a  drug  store,  in  the  comer  of 
which  were  large  glass  windows  and  doors,  looking  out  upon 
both  streets.     In  April,  1895,  the  defendant,  without  the  con- 
sent and  against  the  protests  of  the  plaintiffs,  set  a  lai*ge  pole 
at  the  street  comer,  a  few  feet  from  the  c-omer  of  the  drug  store, 
and  immediately  in  front  of  the  show  windows,  which,  it  is 
allied,  materially  incumbers  said  property,  and  obstructs  the 
view  from  said  store ;  that  it  was  so  set  without  authority  from 
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the  city,  and  against  the  protest  of  the  mayor  and  street  com- 
missioner;  that  such  pole  and  the  wires  thereon  are  a  nuisance, 
and  greatly  interfere  with  the  proper  use  and  enjoyment  of 
plaintiff's  property;  that  defendant  insists  upon  the  right  to 
occupy  and  hold  possession  of  said  premises  adversely  to  plain- 
tiffs>  and  against  their  will,  and  without  making  any  compensa- 
tion therefor.  The  relief  demanded  is  for  damages,  a  removal 
of  the  pole,  and  a  restraining  order  against  its  future  mainte- 
nanca  The  answer  sets  up  the  incorporation  of  defendant,  its 
business,  the  payment  of  license  fees  as  required  by  law,  the 
building  of  telephone  systems  throughout  the  State,  the  erection 
of  the  exchange  at  Neenah  in  1882,  the  erection  of  the  pole  12 
feet  north  of  the  intersection  of  said  streets,  the  width  of  the 
street,  acquiescence  by  plaintiffs  in  the  location  of  said  pole,  the 
reconstruction  of  the  system  in  1896,  the  erection  of  the  pole  in 
dispute  at  the  point  designated  by  the  street  commissioner,  its 
necessity  at  that  place  for  the  proper  management  of  its  ex 
change,  its  existence  at  that  point  since  1895,  and  a  denial  that 
the  poles  or  wires  interfere  with  the  means  of  ingress  or  egress 
from  said  premises,  or  obstruct  or  hinder  the  uses  thereof. 
When  the  case  was  called  for  trial  the  defendant  asked  the  court 
to  require  the  plaintiffs  to  elect  whether  they  relied  upon  a  legal 
or  equitable  cause  of  action.  The  request  was  denied,  and  a 
jury  was  duly  impaneled.  A  special  verdict  was  returned,  sub- 
stantially as  follows:  (1)  That  the  pole,  as  at  present  located, 
was  not  an  obstruction  to  the  ordinary  use  of  the  street.  (2) 
That  the  cables  and  wires  attached  to  the  pole  interfered  with 
the  plaintiffs'  use  and  enjoyment  of  their  property.  (3)  That 
the  pole  was  a  damage  to  plaintilTs'  property.  (4)  That  the 
pole  decreased  the  rental  value  of  such  property.  (5)  That  up 
to  the  commencement  of  this  action  the  plaintiffs'  damage  was 
seven  dollars.  (6)  That  the  street  conmiissioner  did  not  oon- 
aent  to  the  placing  of  the  pole  where  it  now  stands.  (7)  That 
the  pole  oould  have  been  placed  at  some  other  point  without 
great  inconvenience  to  defendant.     (8)  That  the  plaintiffs  did 
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not  refuse  to  permit  the  placing  of  the  pole  on  the  west  side  of 
Cedar  street,  seven  feet  north  of  the  lot  line  of  Wisccasin  a?e- 
uue.     (9)  That  plaintiffs  objected  to  the  placing  of  the  pok 
where  it  was  put.     (10)  That  the  erection  of  the  pole  at  some 
other  point  was  practicabla     (11)   That  the  erection  of  the 
pole  at  any  other  point  would  not  have  been  according  to  the 
most  approved  plan  of  telephone  construction.    "Not  for  Tele- 
phone Co."    (12)  That  the  pole  could  not  have  been  erected  on 
Cedar  street,  seven  feet  north  of  the  south  line  of  plaintiffs' 
building,  and  connected  with  the  line  running  west  on  Wiscon- 
sin avenue,  without  carrying  the  wires  over  plaintiffs'  building. 
The  plaintiffs  moved  to  amend  the  special  verdict  by  striking 
out  the  negative  answers  to  the  first,  eleventh  and  twelfth  ques- 
tions, and  substituting  an  affirmative  answer,  which  was  denied. 
A  motion  for  judgment  for  plaintiffs  on  the  verdict  as  rendere<l 
was  also  denied.     The  court  took  the  matter  under  considera- 
tion, and,  in  a  written  opinion,  decided  that  the  action  was  equi- 
table, and  the  verdict  only  advisory ;  that  the  pole  in  question 
was  not  a  nuisance;  that  the  placing  of  such  poles  in  a  street 
was  not  an  additional  burden  upon  the  land  which  entitled  ad- 
joining owners  to  compensation;  and  that,  although  they  might 
occasion  some  damage  to  abutting  lot  owners,  it  was  damnum 
absque  injuria.    Judgment  dismissing  the  complaint,  with  costs, 
was  entered,  from  which  plaintiffs  have  taken  this  appeaL 

J,  C.  Kerwin,  for  appellants. 

Miller,  Noycs,  Miller  &  Wahl,  for  respondent, 

Bakdeen,  J.  (after  stating  the  facts) :  The  importance  of 
this  litigation  is  manifest.  It  involves  the  vexed  question  of 
whether  the  placing  of  telephone  poles  in  a  street  is  an  additional 
servitude,  as  against  the  abutting  owner,  not  contemplated  by 
the  dedication,  that  cannot  be  imposed  without  his  consent,  nor 
without  compensation  if  he  requires  it.  This  precise  question 
has  not  heretofore  been  declared  by  this  court,  so  we  are  free  to 
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deal  with  it  as  one  of  first  impression,  except  in  so  far  as  the 
policy  of  the  State  has  been  dictated  in  decisions  where  kindred 
^estions  have  been  considered  and  determined.  That  the  ques- 
tion should  not  have  been  presented  before,  in  \dew  of  its  im- 
portance, and  the  niunber  and  character  of  the  telephone  ex- 
changes in  the  State,  is,  perhaps,  a  matter  of  some  surprisa 
ItB  importance  lies  not  so  much  in  the  individual  interests  at 
stake,  as  in  its  effect  upon  the  interests  of  corporations  that 
have  built  so  many  miles  of  poles,  and  operated  so  many  ex- 
dianges,  within  the  borders  of  the  State.'  In  whatever  light  it 
may  be  viewed,  it  is  not  entirely  free  from  difficulty.  The  ques- 
tion has  arisen  in  many  of  th^ States,  and  adjudications  upon 
both  sides  are  numerous,  and  not  without  helpful  valua  The 
best  l^al  thought  of  the  country  has  been  given  to  its  considera- 
tion, and  there  is  little  that  has  been  left  unsaid.  Both  sides  of 
the  controversy  have  been  presented  by  eminent  counsel,  and 
oansidered  by  learned  and  able  judges;  and  the  result  has  been, 
as  before  stated,  a  considerable  diversity  of  opinion.  Kindred 
questions  have  heretofore  arisen  in  this  State,  and  while,  per- 
haps^ the  decisions  have  not  been  in  complete  harmony  with  the 
basic  idea  of  street  dedication,  it  is  not  believed  that  there  has 
been  any  radical  departure  therefrom. 

The  fundamental  idea  of  street  dedication  is  that  the  land  so 
dedicated  is  to  be  set  apart  to  the  entire  public  for  such  public 
use  and  purposes  as  the  location  of  the  street,  urban  or  sub- 
urban, seems  to  require.  The  primary  use  and  purpose  is  pub- 
lic travel.  The  servitude  imposed  on  the  land  is  the  right  of 
the  public  to  construct  and  maintain  thereon  a  safe  and  con- 
venient roadway,  which  shall  at  all  times  be  open  and  free  for 
public  use  as  a  highway.  There  is,  however,  an  essential  and 
well-reoognized  difference  between  urban  and  suburban  servi- 
tudea  The  ea.sement  of  the  one  is  much  more  comprehensive 
than  the  other.  Many  of  the  rules  which  apply  to  the  one  class 
of  easements  are  wholly  without  force  as  against  the  other  class. 
Elliott,  Roads  &  S.  299.     This  distinction  is  here  referred  to  in 
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view  of  the  contention  made  by  defendant's  counsel  hereinafter 
to  be  noticed.  We  may  further  premise  our  discussion  with 
the  statement  that  it  is  the  settled  law  of  this  State  that  the 
o^vner  of  land  abutting  on  a  street  owns  the  fee  to  the  center  of 
the  street,  subject  only  to  the  public  easement  The  doctrine 
was  first  announced  in  Gardiner  v.  Tisdale,  2  Wia,  163,  and  has 
been  followed  in  a  line  of  decisions  since  almost  as  numerous  as 
the  published  volumes  of  Reports.  This  being  so,  this  court 
held  in  Ford  v.  Railroad  Co.,  14  Wis.  609,  that  the  railroad 
company  could  not  appropriate  and  occupy  a  street  with  its 
track  without  consent  of  the  proprietors  of  the  lots  bounded  by 
the  street,  or  compensation  made  to  them,  and  neither  the  legis^ 
lature  nor  the  municipal  authorities  have  any  power  to  dispense 
with  the  making  of  such  compensation.  See  Bleach  v.  Railway 
Co.,  48  Wis.  168,  2  N.  W.  113 ;  Buchner  v.  Railway  Co ,  60 
Wis.  264,  19  N.  W.  56;  Hegar  v.  Railway  Co.,  26  Wia  624. 
The  reason  given  for  this  conclusion  as  stated  in  the  Ford  Case 
is  that  "the  two  uses  are  almost,  if  not  wholly,  inconsistent  with 
each  other,  so  that  taking  the  highway  for  a  railroad  will  nearly 
supersede  the  former  use  to  which  it  had  been  legally  appropri- 
ated." In  Hobart  v.  Railroad  Co.,  27  Wis.  194,  the  question 
was  raised  whether  the  constniction  and  operation  of  a  horse 
railway  in  the  streets  of  a  city  imposed  a  new  burden  upon  the 
adjacent  lot  owners,  for  which  they  were  entitled  to  compensa- 
tion. There  were  conflicting  decisions  in  other  States,  and  the 
court  adopted  a  middle  doctrine,  sanctioned  by  the  courts  of 
Ohio — that  such  a  road  was  not  an  additional  burden  entitling 
the  lot  o^vne^8  to  compensation,  except  when  some  private  right 
of  such  owner,  such  as  free  access  to  his  own  land  or  buildings, 
has  been  materially  impaired  thereby.  Reasons  at  length  are 
not  given  in  the  opinion  for  this  conclusion,  but  it  is  evident  that 
it  cannot  be  justified  except  upon  the  theory  that  the  staneet  rail- 
way tends  to  further  and  accelerate  the  original  purpose  for 
which  the  dedication  was  rnade — that  of  public  travel.  In  the 
recent  case  of  Chicago  &  X,  W.  Ry.  Co.  v.  MUwavJeee,  R,  dk  K. 
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E.  By.  Co.,  95  Wis.  661,  70  N.  W.  678,  37  L.  R  A.  856,  this 
oonrt  held  that  the  construction  and  operation  on  public  streets, 
of  an  electric  railroad  extending  between  several  cities  or  towns, 
for  the  transportation  of  merchandise,  baggage,  mail  and  ex- 
press matter,  as  well  as  passengers,  is  not  a  mere  exercise  of  the 
public  easement  previously  acquired  by  the  establishment  of 
such  street,  but  imposes  an  addition  ?.l  burden  thereon,  and  is 
the  taking  of  private  property,  for  which  the  abutting  owner 
18  entitled  to  compensation.     Emphasis  was  laid  upon  the  fact 
that  it  was  a  conmierdal  railway,  doing  other  business  than  the 
mere  transportation  of  passengers,  and  also  that  the  communi- 
cation was  between  somewhat  distant  cities.     This  case  was  fol- 
lowed in  Zehren  v.  Light  Co.,  7  Am.  ElectL  Cas.    — ,  99  Wis. 
83,  74  N.  W.  538,  41  L.  E.  A.  575,  but  the  doctrine  was  ex- 
tfflided  so  far  as  to  hold  that  an  electric  railway  running  upon 
the  highway  through  country  towns  was  an  additional  burden 
upon  the  highway.     The  question  of  whether  such  a  system, 
operated  by  the  overhead  trolley,  with  ita  necessary  poles,  in 
the  streets  of  the  city,  was  an  additional  burden,  was  expressly 
reserved,  and  has  not  yet  been  determined  in  this  State.     The 
rights  of  the  abutung  lot  owner  with  reference  to  the  adjacent 
street  has  received  consideration  in  several  cases.     Thus,  in 
Papworth  v.  City  of  Milwaukee,  64  Wis.  389,  25  N.  W.  431, 
the  right  of  the  lot  owner  to  construct  vaults  or  other  areas  under 
a  sidewalk,  with  proper  openings  therein,  was  sanctioned,  pro- 
vided it  was  done  in  such  a  manner  as  not  to  interfere  with  or 
endanger  public  traveL     In  Hay  v.  Weber,  79  Wis.  587,  48  N. 
W.  859,  a  bay  window  extending  over  the  sidewalk  in  such  a 
way  as  not  to  interfere  with  travel  was  permitted.     The  fair 
conclusion  from  this  Lne  of  decisions  is  that  the  abutting  owner 
has  all  the  n^ts  of  an  absolute  owner  of  the  soil,  in  the  streets, 
sabject  only  to  the  public  easement  therein. 

It  may  be  admitted  that  the  constitution  of  the  State  is  the 
only  limit  of  legislative  power  over  the  highways  of  the  State. 
The  lines  within  which  such  power  is  to  be  restrained  are  sucL 
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as  were  indicated  in  the  Ford  Case — ^that  neither  the  legislatoie 
nor  municipal  authorities  can  authorize  the  taking  or  incumber- 
ing of  a  public  street  for  purposes  inconsistent  with  its  public 
use,  without  the  consent  of  the  lot  owner,  unless  some  provision 
for  compensation  has  been  made.  The  extent  to  which  legisla- 
tive authority  may  go  would  be  to  grant  the  right  of  street  oocn- 
pancy,  subject  to  the  rights  of  the  owners  of  the  fee.  This^  it 
is  believed,  is  all  that  was  intended,  and  all  that  the  l^slatuie 
had  the  right  to  grant,  by  the  act  of  the  legislature  of  March  11, 
1848,  See  Terr  Laws  1848,  p.  257.  This  act  gave  the  right 
to  tel(^raph  companies  to  construct  and  maintain  their  lines 
"from  point  to  point,  upon  and  along  any  of  the  public  roads 
.  .  .  within  the  limits  of  the  Territory  or  State,  or  upon 
the  land  of  any  individual,  the  owners  of  the  land  through  which 
said  t-elograph  lines  may  pass  having  first  given  their  consent," 
provided  the  same  should  be  so  constructed  as  not  to  incommode 
public  use.  This  law,  with  some  slight  amendments,  has  been 
carried  into  the  different  revisions  since  that  time,  and  now 
appears  in  the  revision  of  1898  as  section  1778.  While  limited 
in  its  terms  to  telegraph  companies,  this  court  held  in  Wisconsin 
Tel  Co  V  City  of  OshkoslK  1  Am.  ElectL  Cas.  687,  62  Wis. 
32,  21  X  W.  828,  that  the  telephone  company  was  included 
within  the  meaning  of  the  statute  It  should  be  noted,  however, 
that  the  Supreme  Court  of  the  United  States  in  a  recent  case 
came  to  a  diflFerent  conclusion  regarding  an  act  of  Congress  of 
similar  import  City  of  Riclimciid  v.  Southern  Bell  Telephone 
&  Telegraph  Co.,  174  IT.  S.  761,  19  Sup.  Ct.  778,  43  L.  Ed. 
1162  As  before  noticed,  it  is  our  conviction  that  this  law 
grants  no  powers  to  use  the  street.,  except  as  against  the  public, 
and  was  not  intended  to  cut  off  or  limit  the  rights  of  the  actual 
owners  of  the  land  affected  thereby.  Without  authority  from 
the  State,  the  placing  of  jx>les  in  a  street  would  constitute  a 
nuisance,  abatable  as  such  bv  the  public  authorities.  By  this 
statute  the  public  is  forec^losed  of  the  right  to  object  to  the  poles 
being  in  the  stn^t;  but  the  right  of  the  adjacent  owner  remains 
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intact,  to  be  vindicated,  when  invaded,  by  the  usual  prooees  of 
the  law.  The  fact  that  the  power  of  eminent  domain  has  not 
been  granted  to  tel^raph  or  telephone  companies  cannot  affect 
the  question.  It  may  be  that  the  companies  have  not  asked  for 
it.  The  fact  that  the  question  has  not  been  broiight  here  before 
is  of  no  significance,  except  as  indicating  how  great  has  been  the 
forbearance  of  parties  whose  rights  have  been  invaded.  The 
aigument  that  whenever  a  highway  has  been  laid  out  since  1848 
the  oompensation  paid  therefor  included  the  use  telephone  oom- 
panies  might  put  it  to  is  specious,  but  in  reality  overlooks  some 
very  important  oonsiderations.  In  the  first  place,  there  is  no 
kinship  between  the  statutes  in  relation  to  the  taking  or  dedica- 
ticm  of  highways  and  the  one  in  question.  They  do  not  relate 
to  the  same  subject-matter,  nor,  in  their  purpose,  do  they  con- 
cern the  same  class  of  people.  In  the  one  case  a  right  is  given 
to  the  entire  public ;  in  the  other,  to  a  few  corporations  doing  a 
special  business,  for  private  gain.  The  one  contemplates  only 
such  occupancy  as  is  essential  and  necessary  for  the  purposes  of 
pablic  travel.  The  other  grants  a  right  of  permanent  occupancy 
to  a  private  oorporation,  conducted  for  private  gain,  but  doing  a 
business  of  public  utility  and  convenience.  A  street  may  sub- 
sist, and  the  lot  owner  have  the  complete  use  of  his  adjacent 
property.  Not  so  if  a  portion  of  the  street  has  been  permanently 
taken  by  poles  and  other  necessary  structures  for  a  telegraph  or 
telephone  line.  No  one  doubts  but  that  private  rights  are 
affected,  by  the  construction  and  maintenance  of  such  a  line,  in 
a  way  entirely  different  from  the  ordmary  uses  of  a  highway. 
Xor  is  there  room  to  dispute  the  fact  that  such  constructions  con- 
stitute a  permanent  occupancy  of  the  land,  independent  of  the 
public  use.  This  occupancy  being  for  the  direct  benefit  of  pri- 
vate corporations,  and  only  for  the  indirect  benefit  of  the  public, 
how  can  it  be  said,  with  any  show  of  justice,  that  when  land  is 
condemned  for  a  street  the  public  must  not  only  pay  for  its  use, 
but  also  for  the  use  of  such  quasi  public  corporations  as  the 
legislature  have  given  power  to  use  the  highways  ?     There  is 
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also  another  consideratioiL     la  no  case  that  has  efvear  oome  imder 
our  observation,  where  land  has  been  sought  to  be  oondeamed, 
has  the  fact  that  the  street  might  be  used  by  a  telegrai^  or  tele- 
phone oompany  been  urged  as  aja  element  of  damages.     Tbsre 
are  thousands  of  miles  of  streets  and  highways  in  the  State 
where  no  telephone  poles  have  ever  been  set,  and  where  noDe  6?er 
will  be  set,  and  it  would  be  absurd  to  say  that  the  ownere  of  the 
fee  ever  contemplated  payment  for  any  other  use  than  that  of 
public  traveL     There  is  no  parallel  between  this  case  and  Hut 
ton  V.  City  of  Ft  Atkinson^  66  Wis.  350,  14  N.  W.  444.    The 
court  there  asserts  that  materials  in  one  portion  of  a  highway 
might  be  taken  to  repair  an  adjacent  highway,  the  purpose  being 
in  aid  of  the  public  use.     Streets  have  to  be  made  and  worked, 
hills  leveled  and  depressions  fiUeda     Hence  it  may  be  said  to 
have  fairly  been  within  the  contemplation  of  the  parties  that 
the  surface  should  be  removed  from  place  to  place  to  cany  out 
the  original  idea  of  street-making. 

On  the  general  proposition  of  whether  wires  and  poles  are  an 
additional  burden  for  which  the  abutting  owner  is  entitled  to 
compensation,  there  is,  as  stated,  a  wide  diveigence  of  opinion 
among  text  writers  and  courts.     It  is  universally  admitted  that 
the  legislature  may  subject  the  highway  to  this  usa     The  ques- 
tion is  whether  it  can  be  done  without  oompensationi  to  the 
owner  of  abutting  land.    As  stated  in  Keasbey,  Electrio  Wires, 
p.  71,  the  argunieut  on  one  side  is  that  the  easement  of  highway 
is  Tntercommnniciition,  or  tlio  right  to  use  the  highway  by  the 
public  generally  for  the  purposes  of  IntercommunicationL    Its 
purpose  has  been  the  transmission  of  intelligence,  as  well  as  foz 
travel  and  transportation.     It  has  been  used  by  the  post  horse 
and  mail  wagon  as  well  as  the  coach,  and  the  cart     Whezi  nem 
modes  of  travel  and  now  means  of  communication  became  neooa- 
sary,  the  public  have  a  right  to  use  them,  and  they  impose  no 
new  burden  on  the  soil  unless  they  are  inconsistent  with  the  old 
use;  and,  if  the  old  use  remains  unimpaired,  the  owner  of  tho 
soil  has  no  reason  to  complain.     Some  of  the  leading  cases  sup- 
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portiiig  this  view  are  here  noted :  Pierce  v.  Drew,  1  Am.  Electl. 
Caa.  571^  136  Mass.  75 ;  Irwin  v.  Telephone  Co.,  1  Am.  ElectL 
Caa  709,  37  La.  Aim.  63 ;  Cater  v.  Exchange  Co.,  5  Am.  ElectL 
Cas.  Ill,  60  Miim.  539,  63  N.  W.  Ill,  28  L.  E.  A.  310;  Julia 
Bldg.  Ass'n  v.  Bell  Tel  Co.,  1  Am.  ElectL  Cas.  801,  88  Mo. 
258 ;  People  v.  Eaton,  5  Am.  ElectL  Cas.  87, 100  Mich.  208,  59 
N.  W.  145,  24  L.  R  A.  721 ;  Hershfield  v.  Telephone  Co.,  4  Am. 
ElectL  Oas.  73,  12  Mont  102,  29  Pac.  883;  Magee  v.  Over- 
shiner  (Ind.  Sup  ),  7  Am.  Electl.  Caa  241,  49  N.  R  951,  40 
L.  R.  A.  370.  On  the  other  hand,  it  is  argued  that  the  streets 
were  intended  primarily  for  travel  and  transportation,  and  that, 
although  they  were  intended  also  for  the  transmission  of  intel- 
ligence, and  the  telephone  and  telegraph  are  used  for  that  pur 
pose,  yet  the  mode  of  use  is  so  wholly  different  from  the  old  one, 
and  requires  such  permanent  occupation  of  the  soil,  that  it  can- 
not be  supposed  that  the  landowner  ever  contemplated  such  use 
and  occupation.  He  has  only  given  the  right  of  use  for  a  public 
highway,  and,  if  he  cannot  complain  of  this  permanent  occupa- 
tion, there  is  nothing  to  prevent  the  posts  being  put  so  as  to  form 
a  barrier  between  his  land  and  the  street,  and  the  wires  from 
being  so  numerous  as  to  be  annoying  and  dangerous.  The  pri- 
mary law  of  the  highway  is  motion,  and  whether  vehicles  are 
used,  or  whatever  method  of  transmission  of  intelligence  is 
adopted,  the  vehicle  must  move  and  the  intelligence  be  trans- 
mitted by  some  moving  body  which  must  pass  along  the  high- 
way, either  on  or  over,  or  perhaps  under,  it,  but  cannot 
permanently  appropriate  any  part  of  it  The  authorities  sup- 
porting this  view  are  so  numerous  that  it  may  be  said  with 
confidence  that  the  great  weight  of  judicial  opinion  is  in  its 
favor.  We  note  the  following  cases:  Eels  v.  Telegraph  Co., 
5  Am.  ElectL  Cas.  92, 149  N.  Y.  133,  38  N.  R  202,  25  L.  R  A. 
040;  Telegraph  Co.  v.  Barneit,  1  Am.  ElectL  Cas.  565,  107 
IlL  507;  Telegraph'Cahle  Co.  v.  Eaton,  170  HI.  513, 
49  N.  R  365,  39  X*.  R  A.  722;  Telegraph  Co.  v.  Pearce, 
3  Am.  ElectL  Cas.  169,  71  Md.  535,  18  Atl.  910,  7  L.  R  A. 
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200 ;  Telegraph  Co.  v.  Williams,  8  Am.  Electl.  Ca&  184, 86  Vi 
696,  11  S.  K  106;  Telephone  Co.  v.  Mackenzie,  3  Am.  ElectL 
Cas.  196,  74  Mi  36,  21  Atl.  690;  Bhshfield  v.  Telegraph  Co., 

6  Ain.  Electl.  Cas.  126,  71  Hun,  532,  24  N.  Y.  Supp.  lOM; 
Smith  V.  Telegraph  Co.,  2  Ohio  Cir.  Ct  R.  259 ;  Stowers  f. 
Telegraph-Cable  Co.,  68  Mise.  559,  9  South.  356,  12  L  R  A. 
864;  Telegraph  Co.  v.  Irvine,  4  Am.  ElectL  Cas.  140  (C.  C), 
49  Fed.  113 ;  Nicoll  v.  Telephone  Co.  (N.  J.  Err.  &  App),  1 
Am.  Electl.  Cas.  277,  42  Ad.  683 ;  Hewett  v.  Telegraph  Co., 
2  Am.  Electl.  Cas.  222,  13  WasL  Law  Rep.  466.  See  ffalwy 
V.  Railway  Co,,  3  Am.  Electl.  Cas.  283,  47  N.  J.  Eq.  380,  20 
Atl.  859 ;  Sterling's  Appeal,  111  Pa.  St.  35,  2  Atl.  105;  ^roorw 
V.  Telephone  Co.,  2  Am.  ElectL  Cas.  259,  42  N.  J.  Eq.  141, 

7  AtL  851 ;  Jaynes  v.  Railway  Co.  (Neb.),  7  Am.  ElectL  Caa. 

,  74  K  W.  67,  39  L.  R.  A.  751.     In  addition  to  the  courts 

the  text  writers  quite  uniformly  subscribe  to  this  doctrine. 
Mr.  Lewis,  in  his  work  on  Eminent  Domain  (sec.  131),  says: 
*^The  lines  of  a  telegraph  or  telephone  company  are  on  the  same 
footing  as  the  steam  railroad.     They  form  no  part  of  the  equip 
ment  of  a  public  highway,  and  are  entirely  foreign  to  its  use." 
Another  writer  on  this  same  subject  says:     "And  the  soimder 
rule  seems  to  be  that  the  abutting  owoier  ought  to  be  compen- 
sated for  all  actual  injury  to  his  property,  or  the  right  to  use  the 
same.     Tied.  Mun.  Corp.  sec.  297.     Randolph  on  Eminent  Do- 
main (sec.  407),  says  that  the  prevailing  opinion  is  that  the 
plant  of  a  telegraph  or  telephone  company  is  an  additional  ser- 
vitude.    See,  also,  Crosw.  Elect,  sec.  110;  Thomp.  Elect,  sec 
18 ;  Elliott,  Roads  &  S.  pp.  534,  535 ;  2  DilL  Mun.  Corp.  sec 
698a.     In  view  of  this  overwhelming  array  of  courts  and  law 
writers  in  favor  of  the  latter  rule,  and  in  view  of  the  adoption 
by  this  court  of  the  middle-ground  doctrine  mentioned  in  the 
Hobart  Case,  we  feel  compelled  to  drop  into  the  ranks  of  the 
majority,  and  sanction  this  rule  as  the  policy  and  law  of  this 
Stata     Every  question  and  every  argument  bearing  on  the  situ- 
ation  has  been  raised  and  used,  and  considered  and  detenmned. 


WISCONSIN,  1900.  297 


Krueger  v.  Telephone  Co. 


in  the  cases  cited ;  and  nothing  that  we  can  say  will  add  to  their 
weight,  or  be  likely  to  convince  the  doubting.  The  suggestion 
that  the  adoption  of  this  rule  will  cripple  or  destroy  the  com- 
merce of  the  State  is  weighty,  but  the  rights  of  the  pub- 
lic or  of  corporations  engaged  in  conducting  business  of  a 
public  character,  cannot  be  allowed  to  prevail  over  the' 
rights  of  individuals,  except  in  the  way  pointed  out  in  the 
constitution.  The  fact  that  some  of  the  cases  mentioned  were 
decided  with  reference  to  the  location  of  poles  on  country  roads 
does  not  lessen  their  weight  If  it  be  a  fact,  as  we  believe  it  is, 
that  in  the  dedication  or  condemnation  of  streets  the  taking  and 
occupancy  of  a  specific  portion  for  permanent  structures  was 
not  within  the  contemplation  of  the  parties,  then  the  argument 
of  the  greater  rights  of  the  public  in  city  streets  fails.  Tlie 
freedom  of  use  and  enjoyment  of  adjoining  property  have  been 
interfered  with,  and  a  definite  poi-tion  of  both  street  and  high- 
way ha^s  been  taken^  contrary  to  the  original  purpose,  and  with- 
out compensation. 

On  the  trial  the  complaint  was  objected  to  as  having  a  double 
aspect.  It  was  claimed  that  it  contained  allegations  which 
would  make  the  action  either  at  law  or  in  equity,  to  suit  the  exi- 
gencies of  the  pleader;  and  the  court  was  asked  to  compel  the 
plaintiffs  to  elect  as  to  which  aspect  of  the  case  they  intended  xo 
adopt.  This  request  was  denied,  and  the  case  was  submitted  to 
a  jury,  and  a  special  verdict  taken.  Afterwards  the  court  be- 
came convinced  that  the  suit  was  one  in  equity,  regarded  the 
findings  of  the  jury  as  advisory  only,  and  judgment  was  ordered 
for  defendant,  mainly  on  the  theory  that  the  pole  in  dispute  did 
constitute  an  additional  burden  on  the  street.  Without  enter- 
ing into  any  formal  discussion  of  the  matter,  we  shall  assume, 
■B  counsel  for  both  parties  and  the  court  have  assumed,  that  the 
BCtioin  is  one  in  equity  to  abate  a  private  nuisance,  under  chap- 
ter 187,  Revised  Statutes.  The  proof  amply  shows  that  defend- 
ant entered  upon  the  plaintiffs'  land,  and  erected  an  unsightly 
pole  immediately  in  front  of  their  show  window,  and  which  in 
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some  degree  interferes  with  the  proper  enjoyment  of  their  prop- 
erty. Such  occupancy  constitutes  a  continuing  trespass  upou 
the  land;  and  affords  grounds  for  the  intervention  of  the  ooTirt 
In  view  of  what  has  already  been  said,  the  decision  of  the  trial 
court  was  erroneous.  The  judgment  is  therefore  reversed,  and 
the  cause  is  remanded,  with  directions  to  eniter  judgment  for  the 
plaintiffs  for  the  removal  of  the  pole,  and  for  the  damages  found 
by  the  jury.     So  ordered. 


WujLiAU  D.  Palmer^  Respondent,  v.  Lasohmoitt  Eubotbio 

Company,  Appellant. 

New  York  Court  of  Appeals,  February  28,  1899. 

(158  N.  Y.  231,  reversing  6  Am.  Electl.  Cas.  128.) 

Electric  i^iout  ltne  fob  public  uohtino  in  bxtral  hiohwat. — ^No  hkw 

BURDEN. 

The  owiier  of  rural  land,  abutting  upon  a  highway  to  the  center  of  wfaieh 
his  ownership  extends,  is  not  entitled  to  compensation  for  the  nae  of  the 
highway  for  its  fixtures  by  an  electric  light  company  duly  organized 
under  the  Transportation  Corporations  Law,  using  the  highway  under  a 
grant  from  the  town  authorities,  which  grant  embodies  a  contract  for 
public  lighting;  the  particular  fixtures  in  question  being  neceeeary  to  the 
performance  of  such  contract. 

The  case  distinguished  from  the  EeU  Case  (5  Am.  Electl.  Cas.  92),  since 
in  that  case  the  telephone  line  in  question  was  not  used  for  any  street 
purpose,  while  lighting  is  a  street  purpose. 

Street  purposes  and  municipal  purposes  distinguished. 

Cases  of  this  series  cited  in  opinion:  Johnson  v.  T,  H.  Eleo.  Co.,  toI.  3, 
p.  203;  Consumers  Oas  d  Elec,  Lt,  Co,  v.  Congress  Spring  Co.,  vol.  S, 
p.  211;  Eels  v.  Am.  Teleph.  d  Tel.  Co.,  vol.  5,  p.  92. 

Appeal  from  judgment  of  Appellate  Division  of  Supreme 
Court,  Second  Judicial  Department,  affirming  a  judgment  en- 
tered upon  a  decision  of  the  court  on  trial  at  Special  Term. 
Facts  stated  in  opinion. 
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Wm.  Sam.  Johnson,  for  appellant 

Wnu  Porter  Alleuj  for  respondent. 

Haioht,  J. :  This  is  an  action  in;  ejectment  to  compel  the 
defendant  to  remove  its  poles  and  wires  from  Palmer  avenue 
in  front  of  the  plaintiff's  premises.  The  plaintiff  is  the  owner 
of  lands  at  the  comer  of  Palmer  and  Buahmore  avenues  in  the 
town  of  Mamaroneck,  Westchester  county^  and  his  fee  extends 
to  the  center  of  the  highways^  subject  to  the  easements  of  the 
public  therein.  The  defendant  is  an  electric  corporation  or- 
ganized under  the  Transportation  Corporations  Law  of  this 
State  (L.  1890,  ch.  566),  having  for  its  objects  the  manufacture 
and  use  of  electricity,  for  producing  light,  heat  and  power,  and 
in  lifting  streets^  avenues,  public  parks  and  places  and  public 
and  private  buildings  of  cities,  villages  and  towns  within  this 
State.  On  the  14th  day  of  March,  1894,  it  obtained  a  grant 
frcHn  the  town  board  of  the  town  of  Mamaroneck,  giving  it  the 
right  to  construct  and  maintain  suitable  lines  of  wire  for  the 
purpose  of  conducting  electricity  to  such  points  within  the  cor- 
porate limits  of  the  town  as  may  seem  fit  to  the  company,  sub- 
ject, however,  to  certain  rules  and  restrictions  specifically  men- 
tioned, among  which  were  the  requirements  that  the  wires  should 
be  insulated,  conducted  upon  poles  of  a  specified  size  and  imi- 
fonnity,  made  straight  and  attractive  in  appearance,  on  which 
wires  should  be  strung  not  less  than  eighteen  feet  from  the 
ground.  The  grant  contained  the  further  condition  that  the 
company  shall  furnish  to  the  town  $100  worth  of  light  free  of 
charge  each  and  every  year,  and  for  every  $1,000  worth  of  light 
bought  by  the  town  from  the  company  an  additional  $100  worth 
of  free  light  shall  be  furnished,  the  light  to  be  placed  in  such 
locations  as  shall  be  designated  by  the  town  board.  Pursuant 
to  this  grant  the  town  contracted  for  certain  lights  at  the  rate 
of  $22.60  per  light  per  year,  and  thereupon,  pursuant  to  the 
grant  and  contract,  the  defendant  oonstnicted  its  line  of  wire 
through  Rushmore  and  Palmer  avenues,  locating  a  light  on  the 
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comer  of  those  avenues  in  front  of  plaintiff's  premises,  nd 
erected  on  Palmer  avenue,  in  front  of  his  premises,  two  pob 
on  which  the  wires  were  strung,  and  which  the  evidence  shows 
were  necessary  to  enable  the  company  to  perform  its  oontnet 
with  the  townw 

This  action  was  prosecuted  to  recover  the  possessicm  of  tk 
lands  occupied  by  these  poles  and  for  damages. 

The  care,  management  and  control  of  the  public  ways  de?ol« 
upon  the  local  municipal  government  in  which  they  are  located, 
and  it  is  the  duty  of  the  local  government  to  maintain  them  in 
sudi  condition  that  the  public,  by  the  exercise  of  due  care,  may 
pass  over  them  in  safety.     In  the  darkness  of  the  night,  in 
crowded  thoroughfares,  light  is  an  important  aid,  largjdly  tend- 
ing to  promote  the  convenience,  as  well  as  the  safety,  of  the 
traveling  public.     It  is  not  only  one  of  the  uses  to  which  the 
public  ways  may  be   devoted,   but  in  the  case  of  crowded 
thoroughfares  a  duty  devolves  upon  the  municipality  of  supply- 
ing it.     In  such  cases  it  is  one  of  the  burdens  upon  the  fee  which 
must  be  borne  as  an  incident  to  the  public  right  of  traveling  over 
the  way,  and  is  deemed  one  of  the  uses  for  which  the  land  was 
taken  as  a  public  highway.     Johnson  v.  ThomsofirHovston  El 
Co.,  3  Am.  Elec'tl.  Cas.  203,  54  Hun,  469 ;  Consumers'  Gas  & 
El.  L,  Co.  V.  Congress  Spring  Co,,  3  Am.  ElectL  Cas.  211,  25 
J.  &  S.  653 ;  Witcher  v.  Holland  Water  Works  Co.,  66  Hub, 
619 ;  Same  Case,  aflSrmed,  142  N.  Y.  626 ;  Hequdmbovrg  v.  City 
of  Dunkirk,  49  Hun,  550;  Sun  Pub.  Co.  v.  Mayor,  etc.,  152  N. 
Y.  257,  265 ;  Van  Brunt  v.  Town  of  Flathush,  128  K  Y.  50,  56. 

As  we  understand  the  opinion  of  the  learned  court  below, 
its  views  are  in  accord  with  our  own,  as  applied  to  public  high- 
ways in  cities  and  incorporated  villages,  but  it  reached  the  con- 
clusion that  the  rule  was  different  with  reference  to  countrv* 
highways,  and  that  the  density  of  population  ought  not  to  be 
made  the  test  in  determining  the  line  in  respect  to  easements 
which  separate  the  urban  from  the  rural  districts.  (6  App. 
Div.  12.)     That  court  was  also  of  the  opinion  that  this  case  was 
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eontrolled  by  the  case  of  Eels  v.  Am.  Tel.  dc  Tel.  Co.,  5  Am. 
Seed  Caa  92,  143  N.  Y.  133. 

Our  views  are  somewhat  different     We  think  the  Eels  Case 
u  dearly  diatinguishable  from  that  under  consideration.     In 
that  case  ejectment  was  brought  to  remove  the  poles  of  a  tele- 
graph and  telephone  company  which  were  not  used  in  any 
sense  for  a  street  purpose.     It  is  urged  that  the  wires  might 
1)6  used  for  the  purpose  of  notifying  the  fire  department  of  a 
municipality  of  the  breaking  out  of  a  fire.     Undoubtedly,  and 
80  far  as  they  are  used  for  that  purpose,  it  clearly  would  be  for 
a  municipal  purpose,  but  there  is  a  broad  distinction  between 
a  municipal  purpose  and  a  street  purpose.     The  primary  object 
ot  highways  is  for  the  public  travel  by  persons  and  animals, 
MsA  by  carriage  or  vehicles  used  for  the  transportation  of  per- 
«ons  and  goods,  other  than  by  railroads.     Sewers  drain  the  sur- 
face wat/5r  from  the  highways,  and  thus  relieve  them  from 
impairment  and  destruction.     In  this  respect  sewers  are  for  a 
street  purpose.     In  addition,  they  may  drain  also  the  abutting 
property  and  houses  and  thus  tend  to  promote  the  public  health. 
In  this  respect  they  are  for  a  municipal  purpose.     Water  sup- 
plied by  mains  through  the  highways  may  be  used  for  cleansing 
and  sprinkling  the  streets.     In  this  respect  it  is  for  a  street 
purpose.     It  may  be  used  by  the  abutting  owners  for  cleansing 
and  for  domestic  purposes,  and  is  also  used  for  the  extinguish- 
ment of  fires.     In  this  respect  it  for  a  municipal   purpose. 
Light  is,  as  we  have  seen,  an  aid  to  the  public  in  the  night  time 
in  traveling  upon  the  highway.     It  is,  therefore,  used  for  a 
street  purpose.     All  of  the  street  purposes  w^hich  we  have  re- 
ferred to  are  clearly  incident  to  the  highway  and  are  deemed 
within  the  grant  of  lands  for  highway  purposes  whenever  the 
necessity  for  these  uses  arises.     Not  so  with  telegraph  and  tele- 
phone wires.     They  in  no  way  preserve  or  improve  the  streets 
or  aid  the  public  in  traveling  over  them. 

We  are  thus  brought  to  a  consideration  of  the  difference  be- 
tween urban  and  rural  streets.     That  there  is  a  distinction 
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between  such  streets  has  long  been  recognized  by  the  aathoritiei, 
but  a  careful  examination  of  the  cases  discloses  the  fact  that  tlie 
distinction  arises  out  of  the  necessary  requirements  of  the  pub- 
lic in  the  use  made  of  them. 

Dillon,  in  his  work  upon  Municipal  Corporations  (voL  2,  sea 
688),  says 2  "In  the  author's  judgment,  the  uses  to  which  streetb 
in  towns  and  cities  may  Intimately  be  put  are  greater  and  more 
numerous  than  with  respect  to  ordinary  roads  or  highways  in 
the  coimtry.     With  reference  to  these  all  the  public  requires 
is  the  easement  of  passage  and  its  incidents,     .     .     .     bat,  with 
respect  to  streets  in  populous  places^  the  public  convenienoe  re- 
quires more  than  a  mere  road  to  pass  over  and  upon  them.    They 
may  need  to  be  graded  and  brought  to  a  level,  and,  theref<»«, 
the  public  or  municipal  authorities  may  not  only  change  the 
surface  but  cut  down  trees,  dig  up  the  earth,  and  may  use  it  iu 
improving  the  street  or  elsewhere,  and  may  make  culverts, 
drains  and  sewers  upon  or  under  the  surface."     This  same  dis- 
tinction was  made  in  Matter  of  the  Petition  of  the  Bloamfield  A 
Rochester  Natural  Oas  Light  Co.  v.  Calkins  (62  N.  Y.  386),  in 
which  it  was  held  that  a  gas  light  company  could  not  lay  its 
pipes  in  a  country  highway  without  compensation  to  the  owner 
of  the  abutting  land,  where  its  pipes  were  not  used  for  the 
lighting  of  the  highway  through  which  the  company  sou^t 
to  lay  its  pipes.     But  the  owner  of  the  fee  in  a  country  hi^- 
way,  taken,  opened  and  dedicated  for  a  public  use,  is  entitled 
to  no  further  compensation   after  the  territory  has  become 
thickly  settled  and  the  highway  has  become  a  street  of  an  inoor- 
porated  city.     This  was  recognized  in  the  Eels  Case,  and  it  is, 
therefore,  apparent  that,  at  the  time  the  land  was  taken  for  a 
highway,  it  was  impliedly  dedicated  to  the  usee  which  the  public 
might  in  the  future  require.     Light  may  not  be  necessary  in  an 
ordinary  country  highway,  and  yet  there  may  be  country  roads 
in  which  the  travel  is  so  great  as  to  make  light  a  necessity  in 
order  to  avoid  collisions  and  injuries  in  the  night  tim&     The 
inhabitants  of  our  large  cities  are  in  a  measure  supplied  with 
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food  and  other  necessaries  of  life  from  the  surrounding  oountry. 
Scarcely  a  city  can  be  named  in  which  there  will  not  be  found 
one  or  more  great  public  highways  leading  into  the  country, 
which,  day  and  night,  are  thronged  with  teams  transporting 
the  produce  of  the  farm  to  the  markets  of  the  city.     Towns,  in 
Bfome  instances^  have  recognized  the  public  necessity,  and  have 
caused  some  of  these  thoroughfares  to  be  lighted.     In  many  of 
our  towns  there  are  villages  of  considerable  size  remaining  unin- 
corporated, in  which  lights  in  the  street  would  be  of  great  con- 
venience and  materially  add  to  the  safety  of  the  public.     May 
not  towns  properly  supply  these  streets  and  thronged  highways 
with  li^t?     If  they  may,  they  may  properly  contract  with 
others  to  supply  the  light.     The  court  below  appears  to  have 
feared  trouble  with  reference  to  the  determination  of  the  ques- 
tion of  the  necessity  for  light  by  the  courts,  and  thought  that 
each  case  would  have  to  be  determined  on  its  own  facts,  and 
that  the  decision  in  each  would  vary  with  the  varying  minds  and 
judgments  of  the  courts  and  petit  jurors^  but  we  apprehend  no 
difficulty  in  this  regard.     We  think  that  question  should  be  left 
to  the  determination  of  the  parties  specified  by  the  statute. 
Indeed,  it  appears  to  us  that  the  question  under  discussion  is 
entirely  controlled  by  the  statute.     The  statute  not  only  author- 
izes the  incorporation  of  companies  for  supplying  gas  for  the 
lighting  of  streets  in  cities,  towns  and  villages,  but  it  also  au- 
^rizes  the  incorporation  of  companies  for  the  manufacturing 
and  supplying  of  electricity  for  lighting  streets,  avenues,  public 
parks  and  places  in  cities,  villages  and  towns.     It  then  providf;S 
that  such  corporations  using  electricity  for  light,  heat  or  power 
may  carry  on  the  business  of  lighting  *T>y  electricity  or  using 
it  for  heat  or  power  in  cities,  towns  and  villages  within  this 
State,  and  the  streets,  avenues,  public  parks  and  places  thereof, 
and  public  and  private  buildings  therein ;  and  for  the  purposes 
of  such  business  to  generate  and  supply  electricity     .     ,     . 
and  to  lay,  erect  and  construct  suitable  wires  or  other  con- 
ductors, with  the  necessary  poles,  pipes  or  other  fixtures  in,  on. 
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oyer  and  under  the  streets,  avenues,  public  parks  and  plaoeB  of 
such  cities,  towns  or  villages^  for  conducting  and  distribatiog 
electricity,  with  the  consent  of  the  municipal  authorities  thereof, 
and  in  such  manner  and  under  such  reasonable  negalatioss,  n 
they  may  prescribe."  (Transportation  Corporations  Law,  seen 
60,  61.)  Tke  Town  Law  provides  that  a  town  is  a  municipil 
corporation  comprising  tbe  inhabitants  within  its  boundariei 
(Sec.  2.) 

It  will  be  observed  that  no  distinction  is  made  by  the  statute 
between  cities,  towns  and  villages;  that  a  corporation,  organ- 
ized under  the  provisions  of  the  act,  may,  with  the  consent  ol 
the  municipal  authorities,  under  such  reasonable  regulations  ai 
they  may  prescribe,  construct  suitable  wires  or  other  eondnoton 
with  the  necessary  poles,  pipes  or  other  fixtures  in,  on,  over  and 
under  the  streets,  etc.,  of  the  town  as  well  as  that  of  the  city  or 
an  incorporated  village.  Who  can  better  determine  the  neces- 
sity for  light  in  a  highway  than  the  inhabitanta  of  the  town 
through  which  it  runs?  Shall  the  courts  assume  the  prerogfr 
tive  of  saying  that  a  town  shall  or  shall  not  have  light,  when  the 
statute  provides  that  its  municipal  authorities  shall  determine 
the  question  ?  No  citizen  of  the  town  is  here  complaining  with 
reference  to  the  action  of  the  municipal  authorities  of  the  town 
of  Mamaroneck  in  contracting  with  the  defendant  for  light.  If 
these  town  officers  have  exceeded  their  authoritv  and  wasted  the 
public  moneys  the  courts  are  open  to  correct  the  abuse  and  pre- 
vent the  waste  in  a  suit  by  a  taxpayer;  but  no  such  person  is 
here  complaining  of  the  action  of  the  town  authorities.  The 
plaintiff  is  not  complaining  of  the  contract  or  of  the  supplying 
of  his  premises  with  light.  He  is  seeking  compensation  for  the 
ground  occupied  by  the  poles  of  the  company  in  the  highway 
in  front  of  his  premises.  The  authorities  of  his  town  having 
determined  the  necessity  for  the  light  and  contracted  with  the 
defendant  to  furnish  it,  and  the  light  being  for  a  street  purpose 
we  think  no  burden  is  plaood  upon  the  fee  that  was  not  within 
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the  implied  oontemplation  of  the  parties  at  the  time  the  land 
was  taken  and  dedicated  to  highway  purposes. 

Our  condnsion  is  supported  by  authority.  In  the  case  of 
Van  Brunt  v.  Town  of  Flatbush  (128  N.  Y.  60),  Eabl,  J., 
refers  to  the  question  we  have  had  under  consideration  in  dis- 
cussing the  right  to  construct  a  sewer  in  the  town  of  Flatlands. 
He  says:  "If  the  legislature  had  authorized  a  system  of  sew- 
erage in  the  town  of  Flatlands  for  the  convenience,  health  and 
welfare  of  the  inhabitants  of  that  town,  and  this  sewer  had  been 
projected  with  lateral  sewers,  with  the  privilege  of  the  owners 
of  adjacent  lots  to  connect  their  lots  therewith,  then  we  are  in- 
clined to  believe,  for  reasons  we  need  not  now  state,  that  the 
character  of  the  avenue  and  of  the  locality  was  such  and  the 
population  is  such  that  the  sewer  could  be  built  in  the  avenue 
without  the  consent  of  the  fee  owners  and  without  compensation 
to  them." 

In  the  case  under  consideration,  as  we  have  seen,  the  legis- 
lature has  authorized  the  municipal  authorities  of  the  town  to 
contract  for  the  providing  of  light  for  street  purposes. 

Again,  in  the  case  of  Witcher  v.  Holland  Water  Works  Co. 
(66  Hun,  619),  an  action  was  brought  by  an  abutting  owner 
to  recover  the  possession  of  lands  in  a  public  highway,  occupied 
by  the  defendant  with  water  pipes  and  a  hydrant.  The  village 
of  Holland  was  unincorporated;  a  water  pipe  had  been  laid 
through  the  highway  and  hydrants  had  been  established,  from 
which  the  water  might  be  taken  for  street  purposes.  It  was 
held,  in  the  General  Term,  that  there  was  a  public  necessity  for 
the  water,  and  that  it  being  for  street  purposes  the  plaintiff  was 
not  entitled  to  recover,  and  that  conclusion  was  affirmed  in  this 
court  (142  N.  Y.  626.)  And  in  the  case  of  People  ex  rel, 
Woodhaven  Gas  Light  Co,  v.  Deehan  (153  N.  Y.  628)  we  held 
that  a  grant  by  the  authorities  of  a  town  to  a  gaslight  company 
to  lay  conductors  for  conducting  gas  through  the  public  high- 
ways of  the  town  was  valid. 

There  is  no  question  of  public  policy  that  is  adverse  to  oxir 
you  vn — ^20. 
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contention.    It  may  be  that  the  owners  of  the  fee  in  highways 
should  not  be  burdened  with  sewers^  oondnctors  or  wireB^  in 
which  they  have  no  interest  or  right  to  use,  but  which  are  !]»• 
tended  for  the  use  of  other  localities;  but  sewers,  conducton 
and  lighting  wires  intended  for  the  use,  benefit  and  improve- 
xnent  of  the  highway  through  which  they  pass,  and.  of  the  abat- 
ting  owners  thereon,  which  promote  the  comfort  and  safety  of 
the  traveling  public,  stand  upon  a  different  footing  and  impoee 
no  burden  upon  the  fee  not  intended  by  the  grant  for  highway 
purposes.    It  may  be  that  some  prejudice  exists  against  wiiea 
strung  on  unsightly  poleG>  but  the  statute  empowers  the  citizens 
of  the  locality,  through  their  duly  constituted  authorities^  to 
determine  the  manner  and  the  regulationfi  in  and  under  whidi 
the  wires  should  be  constructed.     They  may  specify,  as  was 
done  in  this  case,  the  character  of  poles  that  shall  be  used,  or 
they  may  require  that  the  wires  shall  be  placed  in  oonduits  un- 
der ground.     The  whole  matter  is  left  to  their  judgment  and 
discretion.    If  the  people  of  a  town  want  light  in  their  hi^- 
ways  and  are  willing  to  pay  for  it^  no  reason  is  appajeut, 
founded  upon  public  policy,  morals  or  law,  why  the  conrts 
should  interfere  to  prevent  it    If  the  highway  be  but  a  country 
road,  lightly  traveled,  and  no  necessity  exists  for  a  lights  then  a 
taxpayer  has  a  right  to  object,  but,  until  sudi  objection  is  made^ 
we  think  it  may  fairly  be  ajssimied  that  the  necessity  for  the  light 
exists.     The  statute  has  given  to  the  authorities  of  a  town  the 
power  to  determine  whether  they  will  have  light.    The  question 
of  necessity  must,  in  the  first  instance,  be  determined  by  such 
authorities,  and  in  this  case  no  person  is  in  court  seeking  to  re- 
view the  determination  made  by  the  authorities  of  the  town  of 
Mamaroneck  in  contracting  with  the  defendant 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

All  concur,  except  Martin  and  Vann,  JJ.,  dissenting. 

Judgment  reversed,  etc 


Note. — See  note  2  at  end  of  Part  II. 
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Wtckoff  Van  Siclen  and  John  R.  Van  Siclen,  Respondenta, 
y.  Thx  Jamaica  Ex.sgtsig  Light  CoMPANYy  Appellant. 

Viv  Yorh  Supreme  Court,  Appellate  Divieion,  Second  Department,  Nov^m^ 

her,  1899. 

(45  App.  DiT.  1.) 

ElEGTBIO  UOHT  AFFIIANCBS  IN   HIGHWAYS. — CUTTING  TBEB8. 

A  town  hms  authority,  in  a  proper  case,  to  grant  a  franchise  to  an  electrie 
tight  company  to  set  poles  in  highways  and  to  string  wires  thereon  for 
the  purpose  of  conyeying  electricity  to  light  the  streets  and  other  public 
places. 

But  such  franchise  confers  no  right  upon  the  company  to  remove  or  muti- 
late trees  of  an  abutting  owner,  in  absence  of  existing  necessity;  and  if 
its  purpose  can  otherwise  be  accomplished,  without  resorting  to  extra- 
ordinary means,  though  with  inconvenience  and  greater  expense,  such 
necessi^  does  not  exist. 

Aets  of  onployees  of  the  company,  under  general  directions  from  its  man- 
ageing  agent,  to  cut  such  branches  from  the  trees  as  were  required  to 
string  the  wires  and  prevent  contact,  held,  to  bind  the  company  and 
make  it  liable  for  damages  caused  thereby. 

The  owners  of  the  trees  claimed  treble  damages  for  the  trespass,  under 
Code  Civil  Procedure,  sec.  1668,  to  which  they  were  entitled  unless  the 
Jury  was  "casual  and  involuntary."  Nothing  in  pleading  or  proof  indi- 
cating such  a  condition,  defendant  was  not  entitled  to  have  the  jury 
charged  that  they  should  find  as  to  its  existence. 

Oaae  of  this  series  cited  in  opinion :  Palmer  v.  Larohmont  Elev,  Co.,  vol.  7. 
p.  208. 

Appeal  by  defendant  from  judgment  of  Supreme  Court  en- 
tered upon  a  verdict  for  plaintiffs,  and  from  an  order  denying 
a  motion  for  a  new  trial  made  upon  the  minutes. 

Henry  A.  Monfort,  for  the  appellant. 

James  C.  Van  Siclen,  for  the  respondents. 

Hatch,  J. :  This  action  was  brought  to  recover  damages  for 
a  trespass  committed  by  the  defendant  in  April,  1898,  upon  the 
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lands  of  the  plaintiffs.  The  trespass  consisted  in  entering  npoo 
the  plaintiffs'  lands  and  mutilating  certain  trees  situate  thereon, 
by  cutting  off  several  of  their  limbs.  The  action  is  sought  to 
be  maintained  as  coming  within  the  provisions  of  sections  166T 
and  1668  of  the  Code  of  Civil  Procedure,  treble  damages  for  the 
injury  being  demanded  in  the  complaint. 

We  must  assume  that  the  defendant  possesses  authority  toooQ- 
struct  and  maintain  its  polos  in  the  highway  opposite  the  plaiiir 
tiffs'  premises,  and  to  string  wires  thereon  for  the  purpose  of 
conveying  electricity  for  lighting  the  streets  and  other  public 
places. 

The  defendant  put  in  evidence  a  contract  between  the  town  of 
Jamaica  and  itself,  also  a  franchise  granted  to  the  defendant 
authorizing  it  to  set  poles  and  string  wires  m  the  streets  of  the 
town.  The  contract  and  franchise  are  not  set  out  in  full  in  the 
record,  but  the  statement  in  what  they  consisted  showed  author 
ity  to  erect  poles  and  string  wires.  In  a  proper  case  the  towE 
had  authority  to  make  such  contract  and  grant  such  franchisa 
Palmer  v.  Larchmont  Electric  Co.,  7  Am.  Electl.  Oaa  298, 168 
N^.  Y.  231. 

No  objection  was  made  by  the  plaintiffs  to  the  introduction  of 
either  the  contract  or  franchise,  and  no  point  was  made  that  they 
were  not  in  all  respects  sufficient  to  authorize  the  defendant  to 
use  the  streets  of  the  town  for  the  purpose  for  which  it  assumed 
to  use  them.  For  the  purpose  of  tliis  appeal,  therefore,  we  must 
regard  the  authority  to  erect  the  poles  and  string  the  wires  as 
Ix^ing  within  the  franchise  granted  by  the  town. 

The  evidence  given  upon  the  trial  was  sufficient  to  establish 
that  the  defendant,  through  its  manager,  substantially  directed 
the  places  where  the  poles  should  be  set  in  the  street^  and  con- 
templated that  there  would  exist  necessity  for  cutting  away  the 
branches  of  the  trees  in  order  to  accommodate  the  wires  strung 
upon  the  poles  and  remove  them  clear  of  the  obstruction  created 
by  the  branches. 

The  defendant  would  have  no  right  whatever  to  cut  or  remove^ 
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any  of  the  branches  of  these  or  other  trees  upon  the  lands  of 
another,  exoept  it  showed  an  existing  necessity  therefor  in  the 
fulfillment  of  its  contract  and  the  enjoyment  of  its  franchise. 
Ibere  is  some  testmiony  in  the  case  which  would  seem  to  war- 
rant the  conclusion  that  the  poles  might  have  been  set  so  that 
there  would  be  no  necessity  for  the  removal  of  any  of  the 
branches  or  foliage  of  the  trees,  the  injury  to  which  is  the  sub- 
ject of  this  action ;  and  if,  by  the  exercise  of  a  reasonable  degree 
of  care,  they  could  have  been  placed  and  the  wires  strung  so  as 
not  to  come  in  contact  with  the  branches  of  the  trees,  even  though 
the  exercise  of  such  care  was  not  so  convenient  as  the  method 
adopted,  the  latter  consideration  would  not  justify  interference 
with  the  trees. 

It  appeared  in  the  testimony  that  the  wires  were  required  to 
be  80  .placed  as  not  to  come  in.  contact  with  the  trees,  for  the 
reason  that  its  effect  would  be  the  grounding  of  the  wires,  loss 
of  current,  creating  a  short  circuit,  and  the  killing  and  destroy- 
ing in  course  of  time  of  the  tree  with  which  it  came  in  contact. 
If  the  defendant  could,  by  the  proper  insulation  of  its  wires, 
prevent  the  escape  of  electricity  therefrom,  then  these  conditions 
would  be  obviated ;  and  if  such  measures  were  practicable  then 
the  def^idant  would  be  reqmred  to  resort  to  them^  even  though 
they  were  more  expensive  and  less  convenient.  In  other  words, 
the  right  to  touch  the  trees  at  all  must  be  justified  by  an  exist- 
ii^  necessity,  and  if  the  purpose  can  be  accomplished  without 
extreme  or  extraordinary  means,  then  no  right  would  exist  to 
interfere  in  any  manner  with  the  trees. 

These  considerations  are  sufficient  to  support  the  finding  of 
the  jury  that  there  was  an  unlawful  entering  upon  the  land  and 
an  unnecessary  mutilation  of  the  trees,  constituting  the  trespass 
of  which  complaint  is  iu;.de,  within  the  authority  of  the  sec- 
tions of  the  Code  to  which  reference  has  been  had,  and  that  the 
damages  found  by  the  jury  are  not  in  measure  excessive^  giving 
effect  to  the  testimony  bearing  thereon. 

We  have;,  therefore,  little  difficulty  in  supporting  thia  judg- 
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xnent  upon  the  merita  The  evidence  clearly  diadoeed  the  fact 
that  the  managing  agent  of  the  defendant  gave  the  directions  to 
erect  the  poles  and  to  cut  such  brandies  from  the  trees  as  were 
required  to  string  the  wires  and  prevent  contact.  His  direc- 
tions in  this  regard  were  general,  after  he  had  examined  the  lo- 
cality, and  the  agents  whom  he  selected  for  the  perf oimanoe  of 
the  work  in  all  that  they  did  acted  within  the  scope.of  authority 
which  had  been  committed  to  them  and  in  the  prosecution  of  die 
master's  business.  '  The  case,  therefore,  is  excluded  from  the 
principle  which  was  applied  in  Vanderbilt  v.  The  Richmond 
Turnpike  Co.,  2  N.  Y.  479,  and  is  brought  within  that  applied 
in  Palmeri  v.  Manhattan  R.  Co.,  133  id.  261,  and  Lang  v,  N.  Y., 
L.  E.  &  W.  R.  R.  Co.,  80  Hun,  275. 

The  defendant  was>  therefore,  liable  for  the  trespass  com- 
mitted by  its  agents,  as  it  must  be  assumed  that  the  entry  upon 
the  land  and  the  cutting  of  the  trees  was  in  the  prosecution  of 
its  business,  and  was  authorized  and  directed  by  it.  The  law  of 
the  case,  therefore,  entitled  the  plaintiffs  to  recover. 

It  is  claimed,  however,  that  the  judgment  must  be  refversed 
for  errors  committed  by  the  learned  trial  court  in  the  charge  to 
the  jury.  It  is  insisted  that  upon  the  trial  the  court  was  re- 
quested to  charge  the  jury  in  these  words:  "The  jury  should 
find  whether  or  not  the  injury,  if  any  committed,  was  casual  or 
involuntary,"  and  that  the  court  refused  so  to  charge,  to  which 
an  exception  was  taken.  In  view  of  the  context  in  tke  record  it 
may  well  be  doubted  whether  the  question  of  law  which  the  re- 
quest sought  to  present  was  called  to  the  attention  of  the  court 
in  such  form  and  manner  as  to  fairly  apprise  the  court  of  the 
real  nature  of  the  question  upon  which  the  defendant  desired 
the  court's  instruction  to  the  jury.  But  assuming  for  the  pres- 
ent that  there  was  no  fault  in  this  regard,  we  think  that  no  error 
was  committed  by  the  court  in  refusing  so  to  charge.  Section 
1667  of  the  Code  provides:  "If  any  person  cuts  down  ,  . 
any  wood,  underwood,  tree,  or  timber,  or  firirdles,  or  otherwise 
despoils  a  tree  on  the  land  of  another,  without  the  owner's  leave: 
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or  on  the  oommon,  or  other  land,  of  a  city,  village  or  town, 
without  having  right  or  privil^e  in  those  lands,  or  license  from 
the  proper  ofBoer,  an  aotion  may  be  maintained  against  him  by 
the  owner,"  eta     The  following  section  provides  that  in  an  ac- 
tion brought  as  prescribed  in  the  last  section  the  plaintiff  may 
state  in  his  complaint  the  amount  of  his  damages  and  demand 
judgment  for  treble  the  sum  so  stated ;  and  if  a  recovery  be  had 
of  any  damages  he  is  entitled  to  treble  the  amount,  except  where 
the  verdict  finds  affirmatively  that  the  injury  for  which  the  ac- 
tion was  brought  was  casual  and  involuntary,  or  that  the  def end- 
anty  when  he  committed  the  injury,  had  probable  cause  to  believe 
that  the  land  was  his  own.     The  action,  therefore,  lies  for  the 
entry  and  spoliation  without  the  owner's  consent,  unless  the 
exception  can  be  made  applicabla     In  the  present  case  the  com- 
plaint avers  that  the  entry  and  the  cutting  were  unlawful,  and 
done  without  any  leave  or  permission  being  given  by  the  plain- 
tiffs.    The  answer,  inter  aim,  is  a  denial,  but  it  contains  no 
averment  that  the  entry  or  the  cutting  was  casual  and  involun- 
tary, or  that  the  defendant  had  probable  cause  to  believe  that  the 
land  was  its  own.     The  proof  upon  the  trial  was  undisputed 
that  the  entry  was  without  consent,  and  that  the  cutting  was 
done  for  the  most  part,  if  not  all,  within  the  line  of  the  plain- 
tiffs' premises.     There  was  no  claim  in  the  answer  or  proof 
upon  the  trial  that  the  cutting  was  by  mistake,  or  was  casual 
and  involuntary.     On  the  contrary,  each  act,  both  of  entry  and 
catting,  was  fully  understood,  and  in  this  respect  there  was  not 
even  claim  of  mistake.     Consequently,  there  was  no  basis,  either 
in  proof  or  pleading,  which  would  have  authorized  a  finding  by 
the  jury  that  the  entry  and  cutting,  or  either  of  those  acts,  was 
casual  and  involuntary ;  and  there  was,  therefore,  no  basis,  either 
in  fact  or  law,  to  support  the  request  to  charge.     It  was  not 
necessary  to  affirmatively  plead  that  the  act  of  which  complaint 
was  made  was  a  casual  and  involuntary  act,  for,  if  the  proof 
warranted,  the  defendant  would  be  entitled  to  such  finding,  even 
though  not  pleaded.     Note  to  Throop's  Code,  sec.  1668 ;  Humes 
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V.  Proctor,  67  N.  Y.  St.  Repr.  284.  We  only  call  atteolui 
to  the  fact  that  no  such  claim  was  made  to  emphasize  the  fiek 
that  no  basis  existed  to  support  the  request  to  charge. 

We  have  examined  the  other  questions  presented  and  find  no 
error  tlierein- 

The  judgment  should,  therefore,  be  affirmed.  All  oonoomi 
Judgment  and  order  affirmed,  with  costs. 

Note. — See  note  2  at  end  of  Part  U. 


John  Cabpenteb  et  jll  v.  Capital  Electric  Compaht. 

Illinois  Supreme  Court,  February  17,  1899. 

(178  Ul.  29.) 
Elbctbic  uqht  une  in  private  alley  fob  private  UGHTINO  NKW  BUBDOr. 

When  an  electric  light  company  erects  poles  or  strings  wires  in  a  private 
alley  for  the  purpose  of  supplying  light  to  private  individuals,  thon^ 
the  latter  be  part  owners  in  fee  of  the  alley,  an  additional  burden  it 
thereby  imposed  upon  the  land;  and  the  abutting  owners  may  demand 
compensation  and  may  maintain  an  action  in  equity  to  compel  the  re- 
moval of  the  poles  and  wires. 

Cases  of  this  series  cited  in  opinion:  Board  of  Trade  Tel.  Co,  o.  Barneii, 
vol.  1,  p.  566;  Tiffany  v,  U.  8,  lUum,  Co.,  vol.  1,  p.  629;  Haverford  Elm. 
L,  Co.  V.  Hart,  vol.  4,  p.  148. 

Appeal  by  plaintiffs  from  a  decree  of  the  Circuit  Oourt  of 
Sangainan  county  dismissing  bill  of  complain! 

This  is  a  bill  filed  by  the  appellants  against  the  appellee, 
praying  that  the  appellee  may  be  decreed  to  take  down  t\iw)  elec- 
tric wires  and  a  cross  arm  stretched  and  extending  over  a  private 
alley  in  the  rear  of  the  property  of  the  appellants,  in  the  city 
of  Springfield,  and  to  remove  said  wires  and  cross  arm  from  said 
alley,  so  as  to  render  the  use  thereof  with  the  appurtenanoee  by 
the  appellants  as  the  same  was  used  previous  to  the  erection  of 
tibe  said  wires  and  cross  arm.  The  bill  was  answered  by  the 
appellee,  and,  upon  hearing  had,  a  decree  was  entered  by  the 
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Ciieait  Court  dismissiiig  the  bill  at  the  cost  of  the  appellants. 
The  present  appeal  is  prosecuted  from  such  decree  of  dismissal. 
The  facts,  as  shown  by  the  pleadings  and  proofs,  are  substan- 
tiftllj  as  follows :    The  appellants  herein  are  the  children  of  one 
William  Carpenter,  now  deceased.     William  Carpenter  in  his 
lifetime  purchased  at  a  judicial  sale,  held  under  a  decree  of  the 
Circuit  Court  of  Sangamon  county  entered  in  a  ceHain  suit 
pending  therein,  certain  lots  fronting  36  feet  on  Washington 
itreet,  in  the  city  of  Springfield,  and  running  north  97  feet,  and 
received  for  said  property  from  the  master  in  chancery  of  said 
court  two  deeds — one  dated  October  25,  1852,  and  the  other 
dated  December  26,  1855.     One  of  said  deeds  conveyed  a  strip 
10  feet  wide  and  97  feet  deep,  and  the  other  of  said  deeds  con- 
veyed a  strip  26  feet  wide  and  97  feet  deep.     The  deeds  con- 
tained these  words:    "Ten  feet  in  width  by  twenty-six  feet  (or 
ten  feet)  on  the  north  end  to  be  used  as  an  alley."     In  1852, 
said  master  in  chancery,  in  pursuance  of  the  decree  in  the  same 
cause,  sold  to  one  S.  B.  Fisher  a  parcel  of  land  immediately 
west  of  the  parcel  so  sold  to  William  Carpenter,  and  having  a 
frontage  of  22  feet  on  Washington  street,  and  a  depth  of  97 
feetb     In  the  same  year  the  master  in  chancery,  in  pursuance  oi 
the  same  decree,  sold  to  Fagan  &  Fitzpatrick  a  parcel  of  land 
immediatelj  west  of  the  land  sold  to  Fisher,  and  having  a  front- 
age of  22  feet  on  Washington  street,  and  a  depth  of  97  feet. 
All  said  deeds  to  Carpenter  and  Fisher  and  Fagan  &  Fitzpatrick 
were  made  at  the  same  time,  and  by  virtue  of  the  same  decree, 
in  the  same  cause.     Each  of  the  deeds  to  Fisher  and  to  Fagan 
k  Fitzpatrick  contained  the  words,  "ten  feet  in  width  by  twenty- 
two  feet  on  the  north  end,  to  be  used  as  an  alley."     The  grantees 
in  said  deeds  took  immediate  possession  of  the  premises  so  sold 
to  th^n,  and  they,  or  their  grantees  and  descendants,  by  them- 
ielves  or  tenants,  have  remained  in  possession  thereof  for  more 
than  20  years  last  past,  and  are  now  in  possession  of  the  same. 
There  are  no  other  words  in  said  deeds  restricting  the  rights  of 
the  grantees  therein,  except  the  words  above  quoted.     The  spid 
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alley  was  closed  at  the  west  end  thereof  ,  and  extended  westwvd 
from  its  eastern  opening  only  80  feet^  and  did  not  run  tliroag|i 
the  block  in  which  it  is  located.     Said  alley  has  been  open  for 
the  benefit  of  the  parties  for  whom  it  was  created,  since  said 
deeds  were  executed,  and  has  been  in  continual  use.     The  prop- 
erty in  question  is  situated  on  the  northeast  comer  of  the  puUic 
square  in  Springfield,  and  was  when  said  deeds  were  made,  and 
is  now,  business  property,  and  business  buildings  were  erected 
thereon  soon  after  said  deeds  were  executed.     The  appellee  is  a 
corporation  organized  under  the  laws  of  Illinois,   and  has  a 
grant  from  the  city  of  Springfield  to  erect  poles  and  wires  for 
the  purpose  of  conducting  electric  currents  for  the  purpose  of 
furnishing  electric  lights  on  all  the  streets  and  alleys  of  said 
city.     The  tenant  occupying  the  building  on  the  lot  22  feet  wide 
sold  to  Fisher,  and  lying  next  west  of  the  lot  on  which  the  build- 
ing of  the  appellants,  36  feet  wide,  stands^  requested  the  ap- 
pellee to  introduce  electric  light  into  the  building  ooi  said  lot 
next  west  of  the  lot  of  appellants,  through  said  alley,  which  was 
accordingly  done.     The  wires  were  strung  for  this  purpose 
along  said  alley,  entering  the  alley  at  the  east  end  thereof.     The 
eastern  ends  of  said  wires  are  attached  to  a  pole  erected  in  Sixth 
street,  which  runs  north  and  south  on  the  east  side  of  the  build- 
ing of  appellants,  and  the  wires  extend  west  over  said  alley  t"> 
the  premises  immediately  west  of  the  lot  of  appellant&     The 
west  ends  of  said  wires,  which  are  two  in  number,  are  attached 
to  a  cross  arm  fastened  to  a  pole  at  the  top  thereof,  which  croes 
arm  extends  into  the  alley.     Said  wires  are  about  14  feet  above 
the  surface  of  the  ground,  and  about  three  feet  in  the  rear  of  the 
store  building  on  the  premises  of  the  appellants.     The  pole  to 
which  the  western  ends  of  the  wires  are  attached  does  not  stand 
in  said  alley,  but  said  cross  arm  and  pole  are  wholly  upon  the 
premises  to  the  west  of  the  lot  of  the  appellanta     Said  wires 
are  now  used  by  appellee  to  furnish  electricity  for  lighting  pur- 
poses to  the  teni^nts  of  the  building  adjoining  the  building  of  the 
appellants  on  the  west     The  wires  were  erected  without  the 
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bowledge  or  oacfient  of  appellants,  or  of  either  of  them,  before 
the  oommeaoemeiat  of  this  suit^  and  appellants  requested  appel- 
lee to  remove  said  wires  and  cross  arm  from  said  alley,  but  ap- 
pellee refused,  and  still  refuses,  to  take  down  the  two  electric 
wires  and  cross  arm  from  the  alley.  The  present  tenants  of  the 
Fisher  lot  are  in  the  rightful  possession  of,  and  entitled  to  the 
enjoyment  of,  all  easements  and  appurtenances  created  in  favor 
(tf  the  Fisher  lot 

C  A'  Keys,  for  appellants. 

Brawn,  Wheeler,  Brown  &  Hay,  for  appellee. 

Maorudkb^  J.  (after  stating  the  facts) :  The  alley  in  the 
rear  of  the  building  of  appellants  is  a  private  alley,  created  for 
the  use  of  the  appellants  and  of  the  owners  of  the  two  lots  lying 
west  of  the  lot  of  the  appellants.  It  is  alleged  in  the  bill  that 
the  easement  consisting  of  the  use  of  said  alley,  as  created  by  the 
original  deeds  conveying  the  property,  was  so  created  for  the 
benefit  of  the  property  of  the  appellants,  and  of  the  two  pieces 
of  properly  adjoining  the  property  of  the  appellants  on  the 
west.  It  is  admitted  in  the  answer  that  the  alley  was  reserved, 
as  alleged  in  the  bill,  for  the  benefit  of  the  properties  aforesaid, 
and  for  a  right  of  way  to  and  from  the  rear  of  said  premises. 
The  words  contained  in  the  deeds,  to  wit,  "Ten  feet  in  width 
.  .  .  on  the  north  end,  to  be  used  as  an  alley,"  taken  in  con- 
nection with  the  allegations  of  the  bill  and  the  admissions  of 
the  answer  as  above  set  forth,  clearly  indicate  that  the  alley  is  a 
private  alley.  The  purpose  of  the  reservation  in  the  deeds  was 
not  for  the  use  of  the  public,  but  for  the  use  of  the  parties  to 
the  deeds;  and  hence  the  public  acquired  no  right  to  the  use  of 
the  alley,  and  no  public  easement  was  created  therein.  The  fee 
of  that  portion  of  the  alley,  10  feet  wide  and  36  feet  long,  iu 
the  rear  of  the  building  of  the  appellants^  was  in  the  appellants, 
as  owners  of  the  abutting  property,  subject,  however,  to  the  right 
of  the  property  owners  on  the  west  to  use  the  strip  of  land  re- 


816  AMERICAN  ELEOTRIOAL  GASEa      [tol.T 


Carpenter  t.  Electric  Co. 


senred  for  the  purposes  of  an  alley.  In  other  words,  the  tide 
is  in  the  appellants,  but  the  property  owners  on  the  west  havetbe 
right  of  passage  over  the  alley,  and  the  title  of  appellants  is  bw- 
dened  only  with  said  right  of  passage  or  easement.  Tlie  ques- 
tion then  presented  is  whether  the  appellee  had  the  right  to  ex- 
tend electric  wires  over  the  portion  of  the  alley  in  the  rear  of 
the  building  of  appellants,  for  the  purpose  of  furnishing  li^ 
to  the  occupants  of  the  building  lying  west  of  the  properly  of 
appellants,  without  the  consent  of  the  appellants. 

It  is  conceded  that  the  appellee  company  had  a  grant  from 
the  city  to  erect  its  poles  and  string  its  wires  for  the  purpose  of 
furnishing  electric  light  along  the  streets  and  alleys  of  the  city. 
But  the  alley  here  was  not  a  public  alley,  over  which  the  city  had 
control,  but  was  a  private  right  of  way,  the  use  of  whidi  was 
confined  to  the  appellants  and  the  owners  of  the  two  properties 
adjoining  them  on  the  west.  Oarrison  v.  Rtidd,  19  111.  558,  It 
served  as  a  means  of  acconmiodation  to  a  limited  neighborhood 
for  local  convenience.  2  Am.  &  Eng.  Ena  Law  (2nd  Ed,),  r. 
149.  It  is  also  to  be  observed  that  here  the  electric  wires  pass- 
ing over  and  above  the  alley  were  so  placed  for  the  purpose  of 
furnishing  light  to  private  persons,  and  not  for  the  purpose  of 
furnishing  light  to  the  public.  It  seeona  to  be  clear  that  the  use 
of  this  alley  for  the  purpose  thus  indicated  imposed  a  new  and 
additional  burden  upon  the  fee  owned  by  the  appellants,  subject 
to  the  easement  consisting  in  the  use  of  the  alley.  The  erection 
and  use  of  telegraph  poles  in  a  public  highway,  where  the  abut- 
ting landowner  is  the  owner  of  the  fee  in  the  highway,  consti- 
tutes a  new  servitude,  which  entitles  such  owner  to  recover  dam- 
ages for  the  additional  use  thus  created.  Board  v.  Bamett,  1 
Am.  Electl.  Cas.  565,  107  111.  507.  The  principle  which  is  ap- 
plied to  the  erection  of  telegraph  poles  on  a  public  highway, 
where  the  fee  of  the  highway  to  the  center  thereof  is  in  the  abut- 
ting owner,  and  to  the  stringing  of  wires  upon  said  poles  over  the 
highway,  applies  to  a  private  alley,  like  that  here  under  consid- 
eration, where  the  fee  of  the  ground  is  in  the  owner  of  the  prop- 
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otjr  abutting  upon  the   alley.     It   is   immaterial   to   inquire 
wliether  the  damages  are  great  or  small.     It  is  sufficient  that 
tiie  praperty  rights  of  the  appellants  are  interfered  with  in  a 
nuumer  detrimental  to  their  interests,  as  the  owners  of  the  fee. 
He  taking  possession  of  their  land  forcibly  and  against  their 
will  (xmieB  within  the  constitutional  inhibition  that  private  prop- 
erty shall  not  be  taken  or  damaged  without  just  compensation. 
Board  v,  Bamett,  supra.    Nor  is  it  material  that  the  tel^raph 
wires  are  some  14  feet  above  the  surface  of  the  ground.     The 
owner  of  land,  unless  restricted  by  covenant  or  custom,  has  the 
complete  control  of  the  soil,  together  with  the  space  above  and 
below,  so  far  as  he  may  choose  to  use  it.     Tanner  v,  Volentine, 
75  HL  624.     The  uncontradicted  evidence  tends  to  show  that 
the  presence  of  the  wires  in  the  alley  would  operate  as  a  hin- 
drance to  the  fire  department  in  case  it  should  become  necessary 
to  extinguish  a  fire  in  the  building  of  the  appellants,  and  also 
that  the  presence  of  the  wires  in  the  alley  would  have  a  tendency 
to  obstruct  the  conveyance  of  freight  or  other  material  to  and 
from  the  second  story  or  upper  window  in  the  rear  part  of  the 
building  of  appellants. 

It  is  laid  down  m  some  of  the  authorities  that  the  erection  of 
electric  light  poles  by  city  authorities  for  the  purpose  of  lighting 
the  public  ways  and  places  is  not  a  taking  of  private  property 
for  public  use,  upon  the  ground  that  the  use  of  the  streets  for 
this  purpose  is  in  the  nature  of  an  exercise  of  the  police  power 
by  the  city.  But  when  an  electric  light  company  erects  poles 
or  strings  wires,  not  for  the  purpose  of  lighting  public  ways  and 
places,  but  for  the  purpose  of  supplying  light  to  private  indi- 
viduals and  firms  in  the  transaction  of  its  own  corporate  and 
commercial  business,  such  erection  of  poles  and  stringing  of 
wires  constitute  an  additional  easement  in  the  highway  or  pri- 
vate alley,  for  which  the  owner  of  the  fee  may  demand  compenr 
sation.  Light  Co.  v.  Eart,  4  Am.  Electl.  Oaa  148,  13  Pa.  Co. 
Gt  369 ;  Tiffany  v.  Illuminating  Co,,  1  Am.  Electl.  Caa  629, 
51  N.  Y.  Super.  Ot  280;  Crosw.  Electricity,  sec  126.     It  has 
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been  held  that  the  laying  down  of  gaa  pipes  or  other  pipes  for 
the  puorpoee  of  supplying  the  city  and  its  inhabitants  witli  li^ 
is  a  Intimate  use  of  the  streets,  for  which  the  abutting  owner  is 
not  entitled  to  compensation.     2  Dill.  Mun.  Corp.  (4;th  Ed.), 
sea  691,  note ;  Elliott,  Roads  &  S.  p.  305 ;  Chicago,  B.AQ.E. 
Co.  V.  West  Chicago  St.  R.  Co.,  156  IlL  255,  40  K  E.  1008. 
And  it  has  been  said  that  the  legal  relations  of  electrio  li^ 
wires  through  the  streets  of  a  city  must  be  analogous  to  those  oi 
gas  pipes,  upon  the  ground  that  both  the  electrio  li^t  wires  and 
the  gas  pipes  are  means  of  furnishing  light  from  a  oentral  aouroe 
of  supply,  and  that,  if  the  laying  of  gas  pipes  in  a  city  street  is 
not  an  additional  servitude  on  the  land  of  the  abutting  owner, 
the  same  should  be  true  of  laying  tubes  for  electrio  li^t  wires, 
or  placing  posts  in  the  ground  for  carrying  the  wires  overhead. 
Keasbey,  Electric  Wires,  p.  86.     This  doctrine,  however,  applies 
only  to  such  public  streets  and  alleys  as  are  under  the  control  of 
the  municipality,  and  where  the  light  to  be  transmitted  by  the 
wires  or  pipes  is  for  the  benefit  of  the  public,  as  well  as  of  prop- 
erty owners  along  the  line  of  the  street.     The  doctrine,  however, 
can  have  no  application  to  such  a  private  alley  as  is  that  in  the 
case  at  bar,  where  the  fee  of  the  ground  in  the  alley  is  in  the 
abutting  owners,  and  where  the  easement,  consisting  of  the  use 
of  the  alley,  is  confined  to  a  limited  number  of  property  owners, 
whose  lands  abut  upon  the  alley.     When  the  strip  of  land  in 
question  was  reserved  in  the  original  deeds  for  the  purpose  of  an 
alley,  it  was  intended  for  the  ordinary  purposes  of  passage  and 
repassage,  and  not  for  the  erection  of  any  such  permanent  ob- 
struction  as  the  stringing  of  wires  in  the  manner  shown  in  the 
present  record. 

It  is  said  by  the  appellee  that  equity  has  no  jurisdictian  to 
entertain  the  present  bill.  We  regard  this  contention  as  xvith- 
out  force.  Where  a  party  has  a  right  of  way  over,  or  an  ease- 
ment in,  certain  real  estate,  and  the  same  is  obstructed,  equity 
has  jurisdiction,  as  the  injured  party  has  no  adequate  remedy  at 
law.    McCann  v.  Day,  57  111.  101.     Moreover,  the  injury  com- 
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plained  of  is  one  of  a  continuing  or  permanent  nature,  for  wliicli 
an  action  at  law  would  not  afford  a  complete  and  adequate  rem- 
edy. Sterlings  AppecUy  111  Pa.  St  35,  2  Aa  105.  The  decree 
of  the  Circuit  Court  is  reversed,  and  the  cause  is  remanded  to 
that  court  for  further  proceedings  in  accordance  with  the  views 
herein  expressed*    Reversed  and  remanded. 


Nois. — See  note  2  at  end  of  Part  II. 


WxHDXLL  Andrbas  v.  Oas  &  Eleotsio  Compakt  of  Besqen 

County. 

New  Jera&y  Court  of  Chancery,  November  17,  1900. 

SLBCmO  UQHT  UHB  fob  FBIVATB  UOHimo  NBW  BUBDBN. 

Tbe  met  of  April  21,  1896  (P.  L.  p.  322),  authorizing  the  use  of  public 
highwajs  for  distribution  of  electricity,  forbids  the  erection  of  poles  to 
eondiict  electricity  for  private  lighting  without  the  consent  of  abutting 
owners.  Such  erection  is  a  taking  of  such  ovmer's  land,  for  which  he  is 
entitled  to  eompeneation. 

The  act  of  March  24,  1899  (P.  L.  p.  399,  sec.  67),  authorizing  contracts 
with  private  corporations  for  public  lighting  of  streets,  restricts  the 
authority  to  such  lighting  and  does  not  permit  the  licensee  to  do  private 
lighting  without  compensating  the  abutting  owner  for  the  use  of  his 
land. 

Cases  of  this  series  cited  in  opinion:  Ealaey  v.  Rapid  Trans.  St.  Ry.  Co., 
vol.  3,  p.  283;  State,  Meyers,  Pros,,  v,  Hudson  Co.  Eleo.  Co.,  vol.  7,  p. 
49;  8tate,  Boebling,  Pros.,  v.  Trenton  Pass.  Ry.  Co.,  vol.  6,  p.  137. 

Application  for  injunction. 

Charles  L.  Corbin,  for  complainant 

Milton  Demarest,  for  defendant. 

PiTiTEY,  V.  C. :  The  object  of  the  bill  is  to  obtain  an  injunc- 
tion from  this  court  to  prevent  the  defendant  from  erectinx^  poles 


320  AMERICAN  ELECTRICAL  CASES-      [tol7 


Andreas  t.  Qas  &  Electric  Co. 


to  support  electric  wires  in  front  of  the  oomplainanf 8  land. 
The  complainant  is  the  owner  of  a  tract  of  land  in  the  township 
of  Teaneck,  in  the  county  of  Bergen,  which  is  bisected  by  a  road 
known  as  the  "River  Road."     The  defendant  is  a  corporation 
whose  business  is  "the  furnishing  of  light  and  power  by  elec- 
tricity throughout  a  great  part  of  the  county  of  Bergen  to  private 
consumers,  and  also  for  public  lighting,"  and  is  actually  engaged 
in  the  business  of  lighting  the  streets  of  the  township  of  Teaneck. 
On  the  21st  of  September,  1900,  the  defendant  entered  into  a 
written  contract  with  the  municipal  authorities  of  Teaneck  by 
which  the  defendant  agreed  to  furnish  "sixty  or  more  street 
lights,  with  all  the  appurtenances,  posts,  wires,  etc,  necessary 
for  the  maintenance  and  operation  of  the  same,  and  to  light  the 
said  lights  w4th  their  full  power  every  night,  according  to  the 
standard  all-night  lighting  schedule,"  for  the  term  of  five  years 
from  October  1,  1900 ;  and  the  township  agreed  to  pay  certain 
annual  comi)cnsation  therefor.     The  contract  does  not  locate  any 
of  the  lights  to  be  so  fumislied,  nor  provide,  other  than  as  may 
be  implied  from  what  is  above  stated,  for  the  erection  of  any 
poles  in  any  particular  street  or  streets.     By  a  subsequent  ar- 
rangement tlio  term  of  the  contract  was  reduced  from  five  years 
to  one  year.     Tliis  was  done  for  the  purpose  of  preventing  its 
being  rendered  void  by  reason  of  a  lack  of  preliminary  formali- 
ties requisite  to  authorize  a  contract  for  a  term  of  years.     In 
pursuance  of  that  contract  the  defendant  proposes  to  erect  sev- 
eral poles  on  Pine  street,  m  front  of  the  complainant's  premises, 
'llie  street  where  it  crosses  complainant's  premises  is  rather  nar- 
row, and  he  proposers  to  widen  it,  and,  with  that  view,  pointed 
out  to  the  defendant's  workmen  where  his  new  street  line  would 
bo,  and  the  positions  where  its  poles  must  be  placed.     The  de- 
fendant construed  this  pointing  out  by  the  complainant  as  a  per- 
Tuission  by  him  to  place  its  poles,  and  proceeded  to  dig  holes  in 
the  complainant's  fields.     No  fault  is  found  by  the  complainant 
with  the  location  of  the  holes,  nor  was  any  proof  offered  as  to 
just  where  in  the  line  of  the  street,  when  widened  as  proposed. 
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the  poles  will  stand ;  but  it  is  to  be  inferred  that  thej  will  be 
placed  where  sach  poles  are  iisually  placed,  namely,  in  the  edge 
of  the  sidewalk,  and  not  in  any  part  of  the  traveled  wagon  road 
or  gutter.  The  defendant  brought  on  the  ground  the  poles  which 
it  proposes  to  erect,  and  when  the  complainant  saw  these  he  for- 
bade their  erection,  and  applied  to  this  court  for  an  injunction, 
obtained  a  restraining  order,  and  the  poles  have  not  been  erected. 
The  oranplainant  swears  and  contends  that  he  has  not  assented 
to  the  ereotdon  of  any  poles,  and  that  the  defendant  has  no  right 
to  erect  poles  in  the  excavations  made  for  them,  without  either 
his  consent  or  condemnation  by  proper  proceedings  of  the  right 
to  erect  them. 

It  was  supposed  at  the  argument  that  the  act  of  May  22,  1894 
(P.  L.  p.  477;  2  Gen.  St.  p.  2174,  sec.  242),  justified  the  erec- 
tion of  poles  for  certain  purposes  without  the  consent  of  tlie 
owner.  But  this  act  was  subsequently  found  to  have  been  re- 
pealed by  the  act  of  1899  (P.  L.  p.  426),  so  that  there  is  now 
in  existence  no  statute  which  directly  authorizes  the  erection  of 
such  poles  without  the  consent  of  the  landowner.  The  only 
other  act  now  in  force  which  deals  directly  with  the  subject  is 
die  act  of  April  21,  1896  (P.  L.  p.  322),  and  that  requires  the 
consent  in  writing  of  the  owners  of  the  soiL  The  defendant 
rdiee  for  its  right  to  act  without  such  consent  on  the  township 
revision  act  of  March  24,  1899  (P.  L.  p.  399,  sees.  67,  68). 
Section  67  reads  as  follows:  "The  township  committee  shall 
have  the  power  to  provide  for  lighting  the  streets  and  public 
places  of  the  township,  and  for  that  purpose  may  contract  with 
any  person  or  private  corporation  for  a  supply  of  light  for  public 
use  in  said  township."  Section  68  provides  that  no  contract 
shall  be  made  for  more  than  one  year,  without  certain  prelimi- 
nary formalities. 

Counsel  contends  that  the  sixty-seventh  section  gives  power  to 
die  township  authorities  to  make  such  a  contract  as  was  made  in 
diis  case,  and  that  by  miplication  it  is  authorized  to  use  the 
public  highways  for  that  purpose  without  making  compensation 
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to  the  owner  of  the  soil,  and  relies  upon  the  case  of  Halsey  % 
Railway  Co.,  3  Am.  Electl.  Cas.  283  (decided  by  Vice  Chancel- 
lor Van  Fleet),  47  N.  J.  Eq.  389,  20  AtL  859.  Hiere  the  qnei- 
tion  was  whether  poles  erected  in  the  center  of  the  street^  and 
just  on  the  line  of  complainant's  land,  for  the  purpose  of  string- 
iog  wires  for  the  conduct  of  an  electrical  current  which  should 
serve  for  two  purposes:  First,  in  propelling  street  cars;  and, 
second,  for  lighting  the  streets — ^was  an  additional  burden  6pon 
the  owner  of  the  fee,  over  and  above  that  of  a  public  hi^waj, 
for  which  he  was  entitled  to  have  compensation.  At  page  398, 
47  N.  J.  Eq.,  and  page  863,  20  AtL,  the  vice  dianoellor  says: 
'The  decision  in  these  cases  was  placed  upon  this  manifestly 
jnst  principle:  That  the  question  whether  a  new  method  of 
using  a  street  for  public  travel  results  in  the  imposition  of  an 
additional  burden  on  the  land  or  not  must  be  determined  by  the 
use  which  the  new  method  makes  of  the  street,  and  not  by  the 
motive  power  which  it  employs  in  such  use.  The  use  is  the  test, 
and  not  the  motive  power.  And  this  principle  exhibits  in  a  Teiy 
clear  light  the  reason  why  it  has  been  held  that  the  placing  of 
telegraph  and  telephone  poles  in  the  street  imposes  an  additional 
servitude  on  the  land.  They  are  not  placed  in  the  street  to  aid 
the  public  in  exercising  their  right  of  free  passage,  nor  to  facili- 
tate the  use  of  the  street  as  a  public  way,  but  to  aid  in  the  trans- 
mission of  intelligence.  Although  our  public  hi^ways  have 
always  been  used  for  carrying  the  mails  and  for  the  promotion 
of  other  like  means  of  communication,  yet  the  use  of  them  for  a 
like  purpose  by  means  of  the  telegraph  and  telephone  differs  io 
essentially  in  every  material  respect  from  their  general  and  ordi- 
nary uses  that  the  general  current  of  judicial  authority  has  de- 
clared that  it  was  not  within  the  public  easement  Massachu- 
setts has,  however,  by  a  divided  court,  held  otherwise."  And 
again,  on  page  395,  47  N.  J.  Eq.,  and  page  864,  20  Atl.,  he 
says:  ^There  can,  however,  be  no  doubt^  I  think,  that  ereotioiia 
may  be  lawfully  made  in  the  streets  of  a  city  for  the  purpose  of 
lighting  them.     They  must  be  lighted  at  night,  to  make  their 
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nae  safe  and  oanTezuent,  anjd  to  prevent  lawlessness  and  crmie. 
By  the  charter  of  Newark  power  i«  given  to  its  governing  bodj, 
fay  express  words^  to  light  the  streets,  parks,  and  other  public 
places^  I  have  no  doubt  that  in  virtue  of  this  power  the  city 
has  the  right  to  erect  poles  in  the  street  just  where  the  poles  in 
question  ara  The  poles  in  question  are  in  fact  to  be  used  for 
the  purpose  of  lighting  the  street  One  of  the  conditions  on 
which  the  city  gave  its  consent  to  the  erection  of  the  poles  is  that 
the  defendant  shall  place  on  every  other  pole  a  group  of  five  in- 
candescent lights,  of  sixteen  candle  power  each,  and  furnish  such 
light  every  night.  This  use  of  the  poles  and  wires  would,  in  my 
judgment^  l^alize  their  erection,  but  this  is  not  their  primary 
use.  They  were  erected  primarily  and  principally  to  facilitate 
the  use  of  the  street  and  add  to  its  convenience  as  a  public  way, 
and  it  is  upon  this  ground  that  I  think  it  should  be  declared  that 
their  presence  in  the  street  invades  no  right  of  the  oomplainaiit." 
But  the  learned  vice  chancellor  in  the  previous  part  of  his  opin- 
ion clearly  distinguishes  between  an  erection  of  any  kind  placed 
in  the  part  of  the  street  devoted  to  the  use  of  vehicles  and  that 
devoted  for  the  use  of  a  sidewalk.  On  page  387,  47  N.  J.  Eq., 
and  page  861,  20  Atl.,  he  says:  "The  poles  have  been  placed  on 
that  part  of  the  complainant's  land  where,  if  their  erection  con- 
stitutes a  legal  injury  at  all,  they  will  do  the  least  possible  harm. 
They  have  been  placed  on  the  edge  of  his  boundary  line,  at  a 
point  where,  so  long  as  his  land  remains  subject  to  the  public 
easement,  it  is  not  possible  for  him  to  make  any  use  whatever  of 
the  land.  Had  they  been  placed  on  the  sidewalk  in  front  of 
his  premises,  rights  growing  out  of  a  duty  incumbent  upon  the 
abutting  owner  in  respect  to  that  part  of  the  street  might  have 
made  it  the  duty  of  the  court  to  consider  questions  not  at  all  in- 
volved in  this  case."  And  then,  after  citing  authorities  show- 
ing the  peculiar  rights  of  the  landowner  in  the  sidewalk,  he  says, 
on  page  388,  47  N.  J.  Eq.,  and  page  862,  20  Atl.:  "These 
utterances  show  that  there  is  a  material  distinction  between  the 
rights  of  an  abutting  owner  in  the  sidewalk  adjacent  to  his 
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premises  and  those  which  he  may  exercise  over  the  other  part  of 
the  street.  I  entertain  no  doubt  that  that  part  of  the  street 
which  has  been  set  apart  for  public  use  by  means  of  vehicles  maj 
be  lawfully  applied  to  uses  which  would  be  unlawful,  as  against 
the  adjacent  owner,  if  exercised,  against  his  will,  on  the  sidewalk 
which  his  money  has  paid  for." 

The  counsel  of  defendant  further  relies  upon  the  case  of 
Meyers  v.  Electric  Co.  (decided  by  the  Court  of  Errors  and 
Appeals  Nov.  27,  1899),  7  Am.  ElectL  Caa  49,  44  AtL  713. 
There  the  court  dealt  with  the  act  of  May  22,  1894,  whidi,  as 
we  have  seen,  has  been  repealed,  and  which  expressly  authorized 
the  erection  and  maintenance  of  all  necessary  and  proper  po0tB^ 
poles,  lanterns,  and  fixtures  on  any  or  all  of  the  public  roads, 
streets,  lanes,  or  alleys ;  and  it  was  held  that  the  ordinance  there 
drawn  in  question  was  not  invalid  because  it  authorized  the  ereo- 
tion  of  poles  upon  the  lands  of  the  prosecutor,  presumably  in  flio 
margin  of  the  sidewalk.  That  case  was  based  on  the  case  of 
Boebling  v.  Railway  Co.,  6  Am.  Electl.  Cas.  137,  68  N.  J.  Law, 
666,  34  Atl.  1090,  33  L.  R  A.  129,  which,  as  well  as  Meyers  v. 
Electric  Co.,  was  a  certiorari  to  test  the  validity  of  an  ordinanos 
which  authorized  the  setting  of  poles  to  sustain  wires  to  be  used 
for  conducting  electricity  to  propel  a  street  railway.  The  dis- 
tinction between  the  sidewalk  and  the  traveled  way  taken  by 
Vice  Chancellor  Van  Fleet  in  Halsey  v.  Railway  Co.  was  not 
dealt  with  in  either  case.  In  the  Boebling  Case  the  ordinance 
under  review  provided  specially  for  the  setting  of  certain  poles 
in  the  edge  of  the  sidewalk  on  complainant's  property,  and  the 
contention  of  the  prosecutrix  was  that  it  would  result  in  putting 
an  additional  burden  on  her  land.  Mr.  Justice  Depub,  in  speak- 
ing for  the  Court  of  Errors  and  Appeals,  says  that  the  fact  that 
the  carrying  out  of  the  ordinance  may  work  an  actionable  injur}- 
to  the  prosecutrix's  land  was  not  a  reason  for  setting  it  aside, 
but  that  the  prosecutrix  should  be  left  to  her  action  at  law.  At 
page  675,  68  K  J.  Law,  and  page  1093,  34  AtL  he  says:  **If 
any  of  Ihe  privileges  granted  by  this  statute  are  made  the  occa- 


NEW  JERSEY,  1900,  825 

Andreac  v.  Gas  k  Electric  Oo. 

rion  for  unlawfullj  injariog  th^  ownani  of  abattisg  property, 
such  acts  of  the  oompanj  are  tdira  vires,  and  redressible  by 
action  at  the  suit  of  the  injured  part^.  The  act  of  the  legisla- 
tniB  is  a  general  law  for  the  equipment  of  street  railways 
throughout  the  State,  and  the  ordinance  under  review  is,  in  those 
respects  which  are  material  to  this  controversy,  similar  to  the 
ordinances  under  which  many  street  railways  have  been  equipped 
and  are  operated.  A  decision  that  such  ordinances  and  the 
statute  under  which  they  were  made  were  invalid,  for  the  reason 
tfaat^  in  a  particular  case  before  the  court,  it  should  appear  that 
these  privileges  have  been  made  the  occasion  for  unlawfully  in- 
juring private  property,  when  such  injury  was  not  the  direct 
product  of  the  ordinance,  would  be  disastrous  to  public  interests 
and  not  warranted  in  law.  For  such  injuries  the  remedy  of  the 
par^  injured  is  by  action.  If  the  acts  done  under  color  of  the 
oidinance  or  the  statute  be  found  to  be  an  unlawful  invasion  of 
the  rights  of  private  property,  an  action  will  lie,  in  which  neither 
the  ordinance  nor  the  statute  would  be  a  justification." 

But  I  do  not  find  it  necessary  to  determine  the  question — if 
there  be  any  question — of  the  right  of  the  municipality,  under 
the  siztyHMventh  section  of  the  township  act,  to  erect  poles  for 
public  lighting  purposes  on  the  sidewalk  in  front  of  complain- 
ant's land  without  his  consent,  for  the  reason  that  the  complain- 
ant's counsel  at  the  hearing,  and  in  his  written  alignment,  ex- 
pressly assents  to  the  erection  of  such  poles  for  the  purpose  of 
lighting  the  streets  of  the  township  of  Teaneck,  but  not  for  the 
purpose  of  private  lighting  or  the  transmission  of  power,  or  of 
carrying  electricity  over  wires  to  adjacent  districts  outside  of 
that  township.  This  assent  is  made  upon  the  express  condition 
that  the  poles  to  be  erected  shall  be  no  larger  and  have  no  more 
arms  than  are  reasonably  necessary  for  the  purpose  of  public 
lighting  of  the  township  of  Teaneck.  The  complainant  con- 
tends that  it  is  manifest  from  the  size  and  character  of  the  poles 
and  arms  to  be  attached  thereto,  brought  upon  the  ground,  that 
the  object  is  something  more  than  the  mere  lighting  of  the  streets 
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of  Teaneck ;  that  the  object  is  to  furnish  power  and  light  to  indi- 
vidual  consumers  both  in  that  township  and  in  the  adjacent 
Beighborhood,  and  also  to  put  upon  the  poles  wires  to  extend 
through  to  other  townships  and  territory  outside  of  Teaneck ;  and 
that  so  doing  will  put  an  additional  burden  on  his  land,  for  which 
either  his  consent  must  be  obtained  or  compensation  mada  Hie 
proofs  show  that  the  poles  to  be  erected  are  40  feet  hi^  and 
about  18  inches  in  diameter  at  the  butt ;  that  they  are  notched  for 
four  cross  arms,  and  that  the  cross  arms  brought  on  the  groond 
are  marked  for  six  wires,  making  in  all  24  wires  to  be  strong  in 
front  of  complainant's  land.  It  was  hardly  affirmed  in  the  affi- 
davits or  contended  in  the  argument  that  poles  of  that  aixe,  with 
8o  many  arms  upon  them,  are  necessary  for  simply  the  purpose 
of  public  street  lighting  in  the  township  of  Teaneck.  In  fact, 
the  affidavits  show  that  they  are  much  larger  than  those  pre- 
viously used  by  defendant  in  Teaneck^  The  purpose  of  the  de- 
fendant's incorporation,  as  stated  in  the  bill  and  admitted  in  the 
answer,  is  the  "supplying  of  light  and  power  by  electricity 
through  the  greater  part  of  the  county  of  Bergen  to  private  con- 
sumers, and  also  for  public  lighting/'  And  common  knowledge 
leads  to  the  inference  that,  in  order  to  reach  one  township^  it 
may  be  necessary  for  it  to  cross  another  township.  Now  hero 
comes  in  the  distinction  taken  by  the  Court  of  Errors  and  Ap- 
peals, in  the  case  just  cited  (Meyerg  v.  Electric  Co.)y  between 
public  lighting  and  private  lighting.  The  act  of  1896  was  held 
to  apply  only  to  private  lighting — that  is,  lighting  the  houses  of 
private  individuals;  and  that  act  expressly  provided  for  the  con- 
sent of  the  landowner.  And  there  is,  I  think,  a  clear  distinction 
between  the  function  of  providing  light  for  strictly  public  pur- 
poses and  private  purposes,  precisely  as  there  is  a  distinction  be- 
tween providing  water  for  municipal  purposes — extinguishment 
of  fires  and  sprinkling  of  streets — and  providing  it  for  private 
consumers.  The  municipality  may  be  under  an  actual  or  im- 
plied obligation  to  supply  water  for  the  extinction  of  fires,  and 
light  for  the  lighting  of  streets,  while  it  is  under  no  such  obliga- 


NEW  JERSEY,  1900.  827 


Andreas  y.  Gas  k  Electric  Co. 


don  to  famish  either  of  those  elements  for  private  use.  And 
this  position  is  not  inoonaistent  with  the  genera^  proposition  that 
the  famishing  of  water  and  light  for  private  use  is  a  public 
parposa  This  is  perfectlj  well  settled.  But  it  is  also  perfectly 
well  settled  that  private  property  cannot  be  taken  for  such  a 
pablic  use  without  compensation  first  made ;  and  I  can  find  noth- 
ing uk  the  reported  decisions  or  judicial  utterances  m  this  State 
which  warrants  the  idea  that;  because  a  municipality  may  under- 
take to  supply  either  water  or  gas  or  electncity  for  lighting  pur- 
poses to  private  consumers^  it  is  thereby  relieved  of  the  oon&titu- 
tional  duty  of  making  compensation  to  persons  whose  property 
shall  be  taken  for  that  purpose.  At  any  rate,  there  is,  so  far  as  I 
know,  no  legislation  in  New  Jersey  authorizing  such  action  with 
regard  to  lighting  by  electricity.  As  the  law  stands  at  this  time, 
any  corporation  desiring  to  use  private  property  for  the  purpose 
of  famishing  light  by  electricity  for  private  consumption  must 
make  just  compensation  wherever  it  takes,  in  the  sense  in  which 
that  word  is  used  in  that  connection,  private  property  for  that 
parposa  The  question,  then,  is  whether  the  placing  on  the  public 
sidewalk,  the  fee  of  which,  with  the  adjoining  property,  is  owned 
by  the  complainant^  poles  for  that  purposei,  will  be  a  taking 
of  his  land.  I  am  of  the  opinion  that  it  will  be,  in  the  sense  that 
it  will  impose  upon  it  a  greater  burden  than  can  justly  be  implied 
from  the  laying  out  of  a  highway  across  same,  or  the  dedication 
of  a  part  of  his  land  for  the  purposes  of  a  highway.  As  pointed 
out  by  Vice  Chancellor  Van  Fleet  in  the  Halsey  Case,  the  light- 
ing of  streets  may  be  considered  as  necessary  m  order  to  make 
them  safe  for  use  at  night.  But  this  consideration  does  not 
reach  the  lighting  of  the  interior  of  the  houses  built  along  their 
route.  It  is  a  matter  of  common  knowledge  that  the  larger  the 
pole,  and  the  more  numerous  its  arms  and  wires,  the  greater  the 
nuisance  to  the  premises  before  which  it  is  erected.  So  that  it 
is  impossible  to  say  that  it  is  no  greater  injury  to  the  owner  of  the 
land  to  erect  thereon  poles  with  arms  for  the  purpose  of  conduct- 
ing a  current  of  electricity  sufficient  to  be  used  for  the  purpose  of 
power  and  for  prvate  lighting  n  a  large  district^  than  the  erec- 
tion of  poles  for  a  more  restricted  purpose. 
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The  result  is  that  I  find  that  the  legislature  has  nol  only  not 
giyen  authority  to  a  municipality  or  its  lioenBee  to  erect  poleion 
the  sidewalk  to  support  wires  to  conduct  electricity  for  me  in 
private  lighting  or  for  the  transmission  of  power,  bortl  has^  fay  tlie 
act  of  1896  above  referred  to,  by  implication  forbidden  sudi  em- 
tion  wdthout  the  consent  of  the  landowner ;  and  my  impresflioii  ii 
that  such  authority,  if  given,  would  probably  be  held  to  be  un- 
constitutional, unless  given  upon  terms  of  making  oompensafckm, 
and  that  the  authority  given  by  implication  by  the  sixty-sevenlh 
section  of  the  township  act  of  1899  must  be  confined  to  the  pll^ 
pose  of  lighting  the  streets  witiiin  the  limits  of  the  municipaUtj. 
The  affidavits  tend  to  show  sufficiently  for  present  purpoees  that 
the  poles,  with  arms  and  wires,  proposed  to  be  erected  upon  com- 
plainant's land,  are  larger  than  is  necessary  for  the  purpose  for 
which  the  legislature  has  authorized  their  erection^  and  will  be  a 
greater  nuisance  to  complainant  than  that  purpose  requires.    I 
will  therefore  advise  an  injunction  against  their  erection.     The 
parties  will  be  given  a  proper  opportunity  in  the  course  of  the 
suit  to  obtain  a  judicial  determination  upon  the  question  as  to 
what  size  of  poles,  and  what  number  of  arms  thereon,  and  wires 
to  be  strung  thereon^  are  neoessaiy  for  the  lighting  of  the  streeti 
of  Teaneck. 


f 


NoTB. — See  note  2  at  end  of  Part  II. 


Minnie  L.  Jaynes  v.  Omaha  Steeet  Railway  Ooicpant. 

^ebrofika  Supreme  Court,  February  2,  189S* 
(53  Neb.  682.) 
Bleotbic    street    railway. — ^Additional    sbryitude. — ^DspiaoiATioir    or 

REAL  ESTATK. 

The  poles  and  wiree  of  an  electric  railway  company  conetitute  an  additicmal 
burden  upon  the  street  in  which  they  are  placed,  and  the  abutting  lot- 
owners  are  entitled  to  whatever  damages  their  property  has  sustained  by 
reason  thereof. 
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But  if  not,  still  an  abatting  owner  maj  be  entitled  to  damages  if  the  poles 
and  wires  of  the  railway  interfere  with  ingress  and  egress  to  his  prop- 
erty, and  thns  diminish  its  value. 

of  this  series  cited  in  opinion :  Louisville  Baggmg  Mfg.  Co,  v.  Cent 
r.  By,  Co.,  toI.  4,  p.  202;  Williams  v.  City  Elec.  By.  Co.,  vol.  3,  p.  231 
Ogden  City  BaUway  Co.  v.  Ogden  City,  vol.  3,  p.  321;  Taggc/rt  v.  New 
port  8t.  By.  Co.,  vol.  3,  p.  306 ;  Halsey  v.  Bapid  Trans.  8t.  By.  Co.,  vol 
8,  p.  283;  Loekhart  v.  Craig  8t.  By.  Co.,  vol  3,  p.  314;  Detroit  City  By 
Oo.  V.  MiUs,  ToL  3,  p.  333;  Kooh  v.  No.  A«.  By.  Co.,  vol.  4, 
p.  153;  lAmhurger  v.  San  Antonio,  etc..  By  Co.,  vol.  5,  p.  156;  Board  of 
Trade  Tei.  Co.  v,  Bamett,  vol.  1,  p.  565;  Ches.  d  Pot.  Teleph.  Co.  r. 
Maekengie,  voL  3^  p.  196;  W.  U.  Tel.  Co.  v.  Williams,  vol.  3,  p.  184;  Bela 
V,  Am.  Teieph.  d  Tel.  Co.,  vol.  5,  p.  92;  Pa.  By.  Co.  v.  Mont.  Co.  Pass 
Rf.  Co.,  vol.  6,  p.  166;  EUiott  v.  Newport  8t.  B.  Co.,  vol.  4,  p.  449. 

Appeal  by  plaintiff  below  from  judgmeoat  of  District  Court, 
Douglas  oounty, 

Brome,  Andrews  A  8heean  and  H.  C.  Brome,  for  plaintiff  in 
error. 

John  L.  Webster,  for  defendant  in  error, 

Raoak,  C.  :  Minnie  L  Jaynee  brought  this  suit  to  the  DIs- 
triot  Court  of  Douglas  county  against  the  Omaha  Street  Railway 
Oompany,  hereafter  called  the  ^llailway  Company,"  a  corpora- 
tion organized  under  the  laws  of  the  State,  and  owning  and  oper- 
ating an  electric  street  railway  in  the  streets  of  the  city  of 
Omaha,  by  permission  of  the  city's  authority.  Jaynes  in  her 
petition  alleged,  among  other  things,  that  she  was  the  owner  of 
lot  8,  in  block  15,  in  R.  V.  Smith's  addition  to  the  city  of 
Omaha ;  that  said  lot  was  a  tract  of  land  243  feet  in  length  east 
and  west,  and  66  feet  in  width  north  and  south;  that  it  was 
bounded  on  the  east  by  Sixteenth  street,  and  on  the  south  by 
Claris:  street;  that  the  railway  company  had  constructed  its  rail- 
way over  and  upon  and  along  the  surface  of  said  Sixteenth  and 
daric  streets,  in  front  of  her  property,  and  was  operating  its 
can  thereon,  the  motive  power  being  electricity ;  that  the  rail- 
way company,  for  the  purpose  of  so  operating  its  cars,  had 
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several  courts  of  last  resort,  no  case  of  any  ootui  is  cited  in  tk 
opinion. 

The  case  from  the  TTnited  States  Circuit  Cooit  for  the  Difr 
triet  of  Arkansas  is  WUliams  v.  Railway  Co,,  8  Am.  ElectL  Cib. 
231,  41  Fed.  556.  In  that  case  the  United  States  Ciicuit  CVratt 
held  that  the  construction  and  operation  of  a  street  railway  on  die 
streets  of  a  city  was  not  an  additional  burden  simply  becauBe  of 
the  fact  that  the  cars  were  moved  by  steam*  That  was  the  oolj 
point  in  the  case.  No  such  question  as  the  one  here  wis  in- 
volved in  the  Arkansas  case. 

The  Utah  case  referred  to  is  Ogden  OUy  Ry.  Co.  v,  Ogdm 
City,  3  Am.  Electl.  Cas.  321,  26  Pac.  288.     This  case  was  de- 
cided in  1891,  and  was  an  application  for  an  injunction  by  the 
Ogden  City  Railway  Company  against  Ogden  city  and  another 
railway  company,  to  enjoin  Ogden  city  from  carrying  into  effert 
an  ordinance  granting  to  this  other  railway  company  permission 
to  lay  a  double-tracked  street  railway  in  a  certain  street  of  Ogden 
oily — ^the  contention  of  the  Ogden  Oily  Street  Bailway  Com- 
pany being  that  in  1883  Ogden  city  by  ordinance  had  granted  it 
permission  to  lay  down  a  double-tracked  street  railway  in  said 
streets;  that  it  had  already  constructed  a  single  track,  with  torn- 
outs,  in  that  street ;  and  that^  if  the  other  railway  company  was 
granted  permission  to  construct  another  double  trade  railway  b 
the  same  street,  the  streets  would  be  so  obstructed  by  the  fonr 
tracks  as  to  interfere  with  other  modes  of  travel ;  and  that  if  the 
defendant  street  railway  company,  in  constructing  its  trade, 
should  use  poles  and  wires,  the  plaintiff  street  railway's  property 
would  be  greatly  damaged  thereby.     The  injunction  was  denied. 
The  court  said :     "The  allegations  of  fact  are  not  sofiScient  to 
warrant  an  injunction  on  the  ground  that  the  construction  of  the 
defendant's  railway  would  damage  the  abutting  property  by  ma- 
terially interfering  with  rights  appurtenant  thereto."     We  do 
not  think  this  is  an  adjudication  that  the  constniction  and  opera- 
tion of  an  electric  street  railway  in  the  streets  of  a  city  is  not 
an  additional  burden;  and,  though  that  question  had  prior  to 
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that  time  been  before  the  courts  of  Ehode  Island  and  New  Jer- 
sey, the  opinions  in  those  cases  are  not  referred  to,  nor  is  there 
an  opinion  of  any  other  court  mentioned. 

The  earliest  case  that  we  have  been  able  to  find  in  which  the 
question  under  consideration  was  decided  is  Taggart  v.  Railway 
Co.  (R  L),  3  Am.  Electl.  Cas.  306,  19  Ala.  326,  decided  in 
January,  1890.  This  was  an  application  for  an  injunction]  by 
abutting  property  owners  to  enjoin  the  street  railway  company 
from  erecting  poles  and  wires,  as  concomitants  of  their  street 
railway,  in  front  of  the  complainant's  property.  It  appears  that 
prior  to  the  time  the  suit  was  brought  the  street  railway  company 
had  been  using  horses  to  move  its  cars,  and  were  abouit  to  substi- 
tute eled:ricity  as  a  motive  power.  In  the  opinion  the  court 
flmunerates  the  grounds  upon  which  the  injunction  was  asked  as 
(1)  that  the  street  railway  company  had  not  given  certain  no- 
tioes  required  by  the  law  of  its  incorporation;  (2)  that  the  use 
of  electricity  was  illegal,  as  the  statute  creating  the  street  railway 
company  authorized  it  to  use  as  a  motive  power,  ^^steam,  horse  or 
other  power  as  the  city  council  of  said  city  and  towns  may  from 
time  to  time  direct;"  (3)  that  the  erection  of  the  poles  was  pro- 
hibited by  the  act  incorporating  the  street  railway  company,  as 
that  act  provided  that  the  street  railway  should  be  used,  con- 
structed  and  operated  so  that  ^^such  corporation  shall  not  incum- 
Xn&r  any  portion  of  the  streets  occupied  by  sudi  tracks."  The 
court  held  that  the  company  had  given  the  notice  required  by 
statute;  that  the  use  of  electricity  as  a  motive  power  was  ex- 
pressed within  the  law  creating  the  corporation;  and  that  the 
pedes  in  the  street  were  not  an  incumbrance,  within  the  meaning 
of  the  act  creating  the  corporation,  taking  Webster's  definition 
of  the  word  "incumber."  The  court  denied  the  injunction,  and 
said  in  the  fifth  point  of  the  syllabus:  '^The  change  of  the 
power  by  which  a  street  railway  is  operated  from  horse  power 
to  electricity,  and  the  erection  of  poles  necessary  for  its  opera- 
tion, does  not  impose  an  additional  burden  on  the  abutting  prop- 
erty owners."     The  court  reached  this  conclusion:     That  tho 
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street  railway,  with  its  poles  and  wiree^  was  not  an  additional 

burden,  by  finding  that  the  electric  street  railway  company  did 
not  occupy  the  streets  any  more  exclusively  than  it  woold  if 
operated  by  horse  power.  There  is  no  question  that  the  law  of 
the  case  was  correctly  laid  down  if  the  ei\ddenoe,  or  the  record  on 
its  f ace,  sustains  the  findings  of  fact  made  by  the  court  that  the 
electric  street  railway  no  more  exclusively  occupies  tlie  street 
than  an  ordinary  horse  railway. 

The  Rhode  Island  case  just  noticed  was  quoted  as  an  authoritj 
for  the  proposition  that  an  electric  street  railway  is  not  an  addi- 
tional burden  by  the  Supreme  C5ourt  of  New  Jersey  in  December, 
1890,  in  Halsey  v.  Railway  Co.,  3  Am.  Electl.  Cas.  283,  20  Ad. 
859.    In  this  cast  an  abutting  lot  owner  sought  to  enjoin  a  street 
railway  company  from  building  its  track  in  a  street  opposite  his 
premises,  and  from  erecting  certain  iron  poles  in  the  center  of  the 
streety  to  be  used  in  the  operation  of  its  cars.    The  court  denied 
the  injunction,  and  held  that  the  placing  of  tlie  poles  in  Ae 
middle  of  the  street,  for  the  purpose  of  using  electricity  for  street 
car  propulsion,  did  not  impose  a  new  servitude  on  the  land  in  the 
streets    But  it  would  seem,  from  a  reading  of  the  opinion,  that 
the  complainant's  application  for  an  injunction  was  denied  on 
the  ground  of  the  court's  doubt  as  to  whether  the  complainant^s 
property  had  been  or  would  be  damaged  by  the  erection  of  these 
poles  in  the  center  of  the  street  opposite  his  property.    Tte  court 
said :  ^^It  is  true  there  is  a  very  small  space  in  the  middle  of  the 
street  over  which  a  wagon  approaching  the  entrance  cannot  ptae, 
but  it  may  pass  on  either  side.    Besides,  the  distance  of  the  pde 
from  the  entrance  renders  it  very  improbable,  as  it  seems  to  me^ 
that  a  wagon,  in  passing  from  the  street  to  the  entrance,  would, 
if  there  was  no  pole  there,  pass  over  this  space  one  time  in  fifty. 
Certain  it  is  that,  even  if  it  be  tnie  that  the  pole  diminishes  the 
complainant's  means  of   access  to  the  entrance,  the  diminution 
is  so  insignific4^nt  as  to  lay  no  ground  for  relief  in  equity.    A 
doubt  as  to  whether  the  complainant's  land  in  the  street  has  been 
appropriated  to  a  purpose  for  which  the  public  has  no  right  to 
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Hffd  it  will,  at  this  stage  of  the  cause,  be  fatal  to  his  claim  to  an 
injiinction.  .  •  •  .  It  is  impoesible  to  emphasize  too  strongly 
the  rule  so  often  enforced  in  this  court,  that  a  preliminary  in- 
junction will  not  be  allowed  where  either  the  complainant's  right 
which  he  seeks  to  have  protected  in  limine  by  an  interlocutory  in- 
junction is  in  doubt^  or  where  the  injury  which  may  result  from 
the  invasion  of  that  right  is  not  irreparable." 

The  Supreme  Court  of  Pennsylvania,  in  January,  1891,  in 
Lackhart  v.  Railway  Co.,  3  Am.  Electl.  Cas.  314,  21  AtL  26,  re- 
fened  to  the  Ehode  Island  case  as  being  directly  in  pointy  and, 
if  good  law,  controlling  the  case  under  consideration.  The  Penn- 
^Ivania  case  was  an  application  for  an  injunction  by  abutting 
jHToperty  owners  to  restrain  the  street  railway  company  from  con- 
stmcting  and  operating  its  road  in  a  street  in  front  of  the  com- 
plainant's property.  The  court  denied  the  injunction,  and  stated 
the  question  to  be  whether  the  construction  of  the  street  railway, 
with  its  poles  and  wires,  amounted  to  a  taking  of  the  property  of 
the  complainants  without  compensation.  The  court  said :  ^'Tho 
placing  of  the  wires  over  the  streets  does  not  appear  to  be  a  tak- 
ing of  plaintiff's  property.  The  streets  are  dedicated  to  public 
use,  and  he  has  certain  special  rights,  as  an  abutting  owner,  but  I 
cannot  see  how  a  wire  run  through  the  air  above  the  streets  can 
be  said  to  be  a  taking,  injury,  or  destroying  his  property.  But 
another  question  arises  in  reference  to  the  posts  placed  in  the 
gitmnd  for  the  support  of  the  wires  by  means  of  which  the  cars 
are  moved.  •  .  .  And  it  may  be  now  taken  as  settled  that  the 
owner's  rights  of  abutting  property  are  subject  to  the  paramount 
ri^t  of  the  public,  and  the  rights  of  the  public  are  not  limited  to 
a  mere  right  of  way,  but  extend  to  all  beneficial.  Intimate  street 
uses,  as  the  public  may  from  time  to  time  require.  .  .  .  The 
ease  of  Taggart  v.  Railway  Co.  (R.  I.),  3  Am.  Electl.  Cas.  306, 
19  AtL  326,  is  directly  in  point,  and,  if  good  law,  covers  the 
case  in  hand.  My  own  impression  is  that  the  use  of  poles,  wires, 
and  other  necessary  appliances,  such  as  proj)osed,  being  used  by 
defendants,  is  not,  in  any  respect,  a  greater  interference  with  the 
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ownership  of  the  adjoining  property  owner  on  a  street  than  the 
use  of  streets  for  fire  plugs,  horse  troughs,*'  eta    "To  my  mind, 
the  power  in  the  Craig  Street  Railway  Company  to  oonstmflt 
and  maintain  a  railroad,  in  compliance  with  the  terms  of  the  aet 
under  which  it  was  incorporated,  is  dear,  and  that  these  def^d- 
ants  have  shown  a  l^al  right  to  proceed  and  oonstruct  the  rail- 
way contemplated  by  them,  unless  the  failure  to  provide  means 
by  which  the  plaintiffs  may  have  such  damages  as  they  may  sus- 
tain assessed  and  paid  or  secured  in  advance  renders  tbe  act 
imconstitutionaL    Upon  this  question  I  am  not  free  frcmi  doate. 
but  the  decided  inclination  of  my  mind  is  that  the  act  is  not  un- 
constitutional for  that  reason,  because  the  use  of  the  streets  for 
the  purpose  of  applying  motive  power  in  the  manner  proposed  ia 
not  such  a  new  use  as  in  cities  should  be  treated  as  outside  the 
proper  use  for  which  streets  will  be  held  to  have  been  originaUy 
dedicated  to  the  public  use.     Taggart  v.  Railway  Co.,  before 
cited,  is  exactly  in  point     The  case  presented  by  plaintiffs  is 
certainly  not  so  clear  from  doubt  that  a  chancellor  should  grant 
an  injunction  summarily  stopping  a  great  pubUc  improvement 
before  final  hearing,  more  particularly  if  the  position  taken  hy 
plaintiffs  is  correct,  and  defendants  have  no  legal  right  to  take 
possession  of  the  streets,  as  they  are  about  to  do.    A  oomtmonrlav 
action  will  compel  them  to  pay  all  damages  arising  to  plaintiffiB, 
and  thereafter  equity  would  probably  afford  a  complete  remedy, 
by  which  the  wrong  done  them  could  be  fully  corrected."    It 
seems  from  this  that  the  Supreme  Court  of  Pennsylvania  did  not 
decide,  at  least  in  this  case,  that  an  abutting  property  owner  was 
remediless  if  the  construction  of  the  street  railway  in  front  of 
his  property  damaged  it,  but  denied  the  abutting  property  owner 
an  injunction  to  restrain  the  erection  of  the  improvement^  leav- 
ing the  question  as  to  whether  he  was  damaged,  and,  if  so,  how 
much,  to  the  law  courts. 

In  Railway  Co.  v.  Mills  (Mich.,  decided  May,  1891),  8  Am. 
ElectL  Cas.  333,  48  K  W.  1007,  the  street  railway  company  was 
erecting  its  poles  and  constructing  its  tracks  in  a  street  in  fixmt 
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<rf  a  lot  owner'a  properly.  The  lot  owner  cut  the  poles  down,  and 
threatened  to  continue  to  do  so  as  long  as  they  were  erected,  and 
thereupon  the  railway  company  enjoined  the  lot  owner  from  in- 
terfering with  its  construction  of  the  railway.  The  nisi  prius 
court  made  the  injunction  perpetual  The  property  owner  ap- 
pealed, and  the  Supreme  Court  affirmed  the  judgment.  The 
question  as  to  whether  the  proposed  erection  of  the  poles  and 
wires  and  trad»  on  the  street  constituted  an  additional  burden 
upon  the  easement  seems  to  have  been  much  discussed  in  the  case. 
Id  the  syllabus  the  court  said :  ^'The  use  of  the  street  for  street 
railways,  in  sudi  a  way  as  not  to  interfere  with  the  right  of  a  lot 
owner,  as  one  of  the  public,  to  pass  and  repass  thereon,  or  with 
the  right  of  ingress  or  egress  to  and  from  his  lot^  does  not  impose 
a  new  burden  and  servitude,  additional  to  what  was  implied  hy 
the  dedication,  which  it  is  beyond  the  power  of  the  city  to  author- 
ize without  additional  compensation  to  the  abutting  lot  owners." 
The  oourt  was  composed  of  five  judges.  Two  of  these  judges 
•eem  to  have  been  of  opinion  that  the  street  railway  involved  in 
the  action,  as  it  was  proposed  to  be  constructed,  was  not  or  would 
not  be  an  additional  burden  upon  the  easement  Two  of  the 
judges  dissented  from  that  opinion,  and  the  third  concurred  in 
aflbrming  the  judgment  of  the  lower  court,  but  said :  ^^I  am  not 
prepared  to  say  that  the  construction  of  a  street  railroad  track 
in  a  street  is  of  itself  no  additional  burden  or  servitude  upon  the 
ifereet  I  think  it  is,  but  to  what  extent  depends  upon  all  the  facts 
and  circumstances  under  which  it  is  imposed.'' 

The  cases  heretofore  alluded  to  from  Kentucky,  New  Jersey, 
and  Pennsylvania  are  referred  to  in  the  majority  opinion  as 
authorities  for  the  proposition  that  an  electric  street  railway 
track,  with  its  wires  and  poles,  is  not  an  additional  burden.  But 
the  most  that  can  be  said  for  the  Michigan  case  is  that  whether 
such  a  street  railway  is  or  is  not  an  additional  burden  is  a  quen- 
ton  of  f  act>  depending  upon  whether  or  not  it  is  so  operated  and 
constructed  as  to  interfere  with  the  lot  owner's  right  of  ingress 


338  AMERICAJf  ELECTRICAL  CASES,      [vol.  7 

Jajnes  v.  Railway  Co. 

and  egress  to  and  from  his  property  and  his  free  use  of  the 
street. 

The  Maryland  case  referred  to  by  Booth  is  Koch  v.  Railmi 
Co.  (decided  Jan.,  1892),  4  Am.  Electl.  Cas.  153,  23  AiL  463. 
It  was  an  application  by  abutting  lot  owners  to  enjoin  a  street 
railway  company  from  constructing  its  road  in.  a  certain  street 
in  front  of  their  property.    The  application  was  based  upon  &Qr 
grounds:  (1)   That  the  defendant  was  not  lawfully  inooIpo^ 
ated ;  (2)  that  it  had  no  right  to  lay  tracks  of  its  own  outside  d 
tracks  already  laid  in  the  street  by  street  railway  companies; 
(3)  that  the  city  of  Baltimore  had  no  authority  to  authorize  the 
railway  to  use  electricity  as  a  motive  power;  (4)  that  the  roiJ 
proposed  to  be  built  was  an  elevated  road,  within  the  meaning  cf 
the  statute,  which  provided  that  no  elevated  road  should  be  built 
in  tliat  stireet     The  court  overruled  each  of  tLose  oontenticMifl, 
and  denied  the  injunction.    The  cases  already  alluded  to  from 
Khode  Island,  New  Jersey,  Pennsylvania,  and  tiie  Federal  dis- 
trict of  Arkansas  are  referred  to  in  the  opinion,  and  it  is  said  of 
them  that  ''they  proceed  on  the  principle  that  a  street  is  a  waj 
sot  apart  for  public  travel,  and  that  the  use  of  electricity  for  pro- 
ix?lling  street  cars  is  but  a  new  and  improved  motive  power,  b 
no  manner  inconsistent  with  the  uses  and  purposes  for  which 
streets  were  opened  and  dedicated  as  ways  for  public  travel" 
And  the  court  decides  that  the  use  of  electricity  as  a  motive 
power  for  street  cars  does  not  impose  a  new  servitude  upon  the 
streets,  so  as  to  entitle  the  abutting  owner  to  compensation.  But 
the  question  as  to  whether  poles  and  wires  placed  in  a  street  in 
front  of  an  abutting  owner's  premises  constituted  an  additional 
servitude,  entitling  him  to  compensation,  was  neither  presented 
to  nor  decided  by  the  court 

In  Limburger  v.  Railway  Co.,  5  Am.  Electl.  Cas.  166,  30  S. 
W.  533,  the  Supreme  Court  of  Texas  held  that  "the  use  of  a 
street  for  an  electric  railway  does  not  impose  an  additional  bur- 
den or  servitude  to  that  implied  by  the  dedication."  That  was 
an  action  by  an  abutting  property  owner  against  a  street  railway 
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mrpBnj  to  reoover  damages  which  he  alleged  his  property  had 
jSkained  by  the  construction  of  a  street  railway  track  between 
be  curb  of  the  street  and  another  railway  track  in  the  street. 
Ihe  cases  hereinbefore  referred  to  were  cited  by  the  Supreme 
Court  of  Texas  as  authorities  for  the  conclusion  reached  by  it. 
But  it  is  to  be  noticed  that  in  the  Texas  case  there  is  not  one  word 
on  the  subject  of  poles  and  wires.  It  does  not  appear  whether  or 
not  this  street  railway  used  any  poles  and  wires  for  the  operation 
of  its  road.  So  far  as  the  opinion  discloses,  the  whole  complaint 
of  the  abutting  property  owner  was  the  presence  in  the  street  in 
front  of  his  property  of  the  tracks  and  the  cars  thereon.  These 
are  all  the  cases  which  I  have  been  able  to  find  which  hold  (if 
they  do)  that  an  electric  street  railway,  with  its  concomitants 
of  poles  and  wires,  is  not  an  additional  burden,  and,  if  the  abut- 
ting owner's  property  is  damaged  by  the  use  of  the  streets  for 
such  poles  and  wires,  that  he  has  no  remedy  for  such  damages. 

The  leading  case  is  the  Ehode  Island  case,  and  the  conclusion 
reached  there  was  predicated  upon  the  court's  finding  that  the 
electric  street  railway  did  not  occupy  any  more  exclusively  anj 
portion  of  the  street  than  an  ordinary  horse  railway  would.    II 
all  the  other  cases  follow  the  Rhode  Island  case,  and  if  it  can  Ix 
said  that  these  cases  are  authority  for  the  proposition  contended 
for  here,  that  an  electric  street  railway,  with  its  wires  and  poles, 
is  not  an  additional  burden,  then  it  is  worth  while  to  observe  thai 
the  principle  upon  which  the  cases  rest  is  the  one  mentioned  by 
the  Rhode  Island  court,  namely,  not  an  exclusive  and  continued 
occupation  of  a  part  of  a  street  to  the  exclusion  of  the  rest  of  the 
public.    That  principle  is  sound.    But  in  tlie  case  at  bar  there  is 
no  room  for  the  conclusion  that  the  street  railway  company,  by 
the  poles  and  wires  which  it  has  placed  in  the  street^  does  not  ex- 
clusively occupy  a  portion  of  that  street  to  the  exclusion  of  the 
rest  of  the  public. 

Looking  at  the  original  platting  of  Jaynes'  properly,  and  the 
dedication  made  by  the  then  owner  of  the  lots  of  a  part  of  it  for 
a  street,  we  think  the  true  construction  of  the  grant  made  is  this : 
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That  the  grantor  intended  that  the  street  should  be  uaed  for  tba 
purpose  of  enabbng  the  public  to  pass  and  repass  thereon;  thit 
it  might  pass  on  foot,  on  horseback,  or  in  vehides,  and  tliit 
whether  the  motive  power  of  the  vehicles  should  be  steam,  ein- 
tricity,  horse  power,  compressed  air,  or  any  other  power.  Tbe 
grant  contemplated  the  right  of  the  public  to  temporarily  mo 
any  part  and  all  of  these  streets  for  the  purpose  of  passing  onr 
them  in  any  manner  that  it  might  choose,  and  by  such  metns  ai 
it  might  see  fit  to  employ.  But  the  grant  did  not  oontemplate 
that  any  person  or  corporation  might  exolufiively  and  penna- 
nently  appropriate  any  part  of  these  streets  to  its  use^  to  the  con- 
tinued exclusion  of  the  rest  of  the  publia 

In  the  case  at  bar  the  railway  company,  with  its  poles  and 
wires,  has  exdusively  appropriated  a  portion  of  these  streetB  lo 
its  own  use,  to  the  exclusion  of  the  rest  of  the  public  If  tfao 
railway  company  were  moving  its  cars  on  the  surface  of  then 
streets  by  eleetiic  power,  without  so  permanently  and  exclusivdy 
occupying  any  portion  of  the  street,  we  do  not  think  the  mere 
fact  that  the  motive  power  used  was  electricity  would  take  tlie 
use  out  of  the  purpose  contemplated  by  the  original  grant  Tbe 
use  made  of  these  streets  by  the  railway  company  is  not  one  in 
common  with  that  of  the  public  generally.  Its  poles  and  wireb 
remain^  and  must  remain,  and  exclusively  occupy,  particular 
portions  of  the  street,  and  continuously  exclude  the  public  from 
such  portions.  Whether  a  use  made  of  a  street  is  an  additional 
burden  upon  the  easement  we  do  not  think  depends  upon  the 
motive  power  which  moves  the  vehicle  employed.  It  depends 
upon  the  question  whether  the  vehicle  and  appliances  used  in  and 
necessary  to  effectuate  that  purpose  permanently  and  exclusively 
occupy  all  or  a  portion  of  tiie  street,  to  the  continued  exclusion 
of  the  rest  of  the  public.  If  they  do  not,  then  it  is  not  an  addi- 
tional burden;  if  they  doy  it  is. 

It  has  been  almost  universally  held,  we  think,  that  an  ordinary 
street  railway,  whose  cars  were  moved  by  horses,  was  not  an  addi- 
tional burden.     See,  among  others,  the  following  authorities: 
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Attorney  Oeneral  v.  Railroad  Co.,  125  Masa  515;  Citizens' 
Ooaeh  Co.  v.  Camden  Horse  R.  Co.,  33  K  J.  Eq.  267;  HobaH 
«.  Railroad  Co.,  27  Wis.  194 ;  Texas  &  P.  Ry.  Co.  v.  Rosedale  St. 
Sy.  Co.,  64  Tex.  80;  Elliott  v.  Railroad  Co.,  4  Am.  Elect..  Cas. 
M9, 32  CJonn.  579.  These  decisions  rest  upon  the  principle  that 
the  street  was  originially  dedicated  to  the  public  for  the  purpose 
cC  travel  thereon ;  that  a  car  is  a  vehicle,  the  same  as  a  coach  or 
a  wagon;  and  that.the  track  of  a  street  railway  company  is  laid 
^pon  a  level  with  the  surface  of  the  street,  and  in  such  manner 
M  not  to  obstruct  the  street,  and  prevent  people  from  freely 
passing  and  repassing  thereon.  In  other  words,  the  horse  car 
and  its  track  is  not  a  continued  exclusive  appropriation  of  any 
part  of  the  street,  to  the  continued  exclusion  of  the  rest  of  the 
public  from  that  part  of  the  street. 

It  is  quite  generally  held  that  an  ordinary  steam  railroad 
in  a  dtiy  street  or  country  highway  constitutes  an  additional  bur- 
den; and  this  is  because  tlie  track  of  a  steam  railroad  is  of  sucti 
a  nature,  and  so  constructed,  that  it  exclusively  and  continu- 
ooaly  occupies  a  portion  of  the  street  or  highway,  to  the  con- 
tinnous  exclusion  of  the  rest  of  the  public  from  such  part  of  said 
•treet  or  highway.  See,  among  others,  Railroad  Co.  v.  Ingalls, 
16  Neb.  123,  16  K  W.  762 ;  Railroad  Co.  v.  Hartley,  67  HL 
439y  and  cases  there  cited. 

Bailioad  cars  are  as  much  vehicles  for  the  transportation  of 
passengers,  enabling  the  public  to  pass  and  repass  from  one  part 
of  the  city  or  country  to  another,  as  are  horse  cars  or  carriages 
and  baggies;  but  the  rails  of  an  ordinary  railroad  are  laid  upon 
ties^  and  tliese  rest  upon  an  elevation,  and  the  railroad  is  of  such 
a  nature  and  construction  that  it  obstructs  the  street  or  highway 
in  which  it  is  placed,  and  debars  the  rest  of  the  public  from  the 
use  of  that  part  of  the  street  or  highway  occupied  by  its  track. 

It  is  also  very  generally  held  tharf.  telegraph  and  telephone 
poles  in  city  streets  or  rural  highways  consititute  additional 
burdens,  entitling  the  abutting  property  owner  to  compensation. 
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See,  among  others,  the  following  cases  so  holding:  Telegrajk 
Co.  V.  Barnett,  107  111.  607;  Telephone  Co.  v.  Mackeruae, 
(Md.)  3  Am.  ElectL  Cas.  196,  21  Atl.  690;  Telegraph  Co.  v. 
Smith  (Md.),  18  AtL  910;  Telegraph  Co.  v.  Williams  (Vt.), 
3  Ahl  ElectL  Cas.  184,  11  S.  E.  106 ;  Eels  v.  Telegraph  Co., 
5  Am.  Electl.  Cas.  92,  143  N.  Y.  133,  38  N.  E.  202. 

The  principle  upon  which  all  of  these  cases  rest  is  the  aoimd 
one,  that  the  highway  or  street  is  dedicated  to  the  public  for  the 
purpose  of  enabling  the  public  to  pass  and  repass  thereon,  and 
that  the  erection  of  the  poles  in  the  streets  by  the  telephone  or 
telegraph  companies  is  a  permanent  and  exclusive  occupation 
of  the  streets  by  such  companies,  to  the  continued  exclusion  of 
the  remainder  of  the  public,  and  in  that  sense  the  poles  are  a  con- 
tinued obstruction  in  the  streets.    The  Supreme  Court  of  Peuh 
sylvania,  in  Pennsylvania  B.  Co.  v.  Montgomery  County  P«t. 
By.  Co.,  5  Am.  Electl.  Cas.  166,  167  Pa.  St  62,  31  Atl.  468, 
held  that  an  electric  street  railway  such  as  the  one  involved  in 
this  case,  built  in  a  public  highway  outside  of  the  city,  was  an 
additional  burden,  entitling  the  adjacent  owner  to  damagea.. 

We  think  that  the  poles  and  wires  of  the  electric  railway 
company  are  an  additional  servitude,  or  constitute  an  additional 
burden,  upon  the  streets  in  which  they  are  placed,  and  that  the 
abutting  lot  owners  of  such  streets  are  entitled  to  whatever  dam- 
ages their  property  has  sustained  by  reason  thereof. 

2.  Thus  far  we  have  considered  this  case  with  reference  to 
the  question  as  to  whether  the  original  dedication  made  of  the 
street  contemplated  that  the  city  might  use  or  authorize  the  use 
of  the  streets  for  the  purpose  of  placing  poles  and  wires  therein 
in  connection  with  the  operation  of  a  railway.  But  our  consti- 
tution (art.  1,  sec  21),  provides  that  the  property  of  no  penon 
shall  be  taken  or  damaged  for  public  use  without  just  ocHnpensa- 
tion.  The  writer  is  of  opinion  that  if  it  be  assumed  that  the  ori- 
ginal owner  of  this  street,  in  dedicating  it  to  the  public^  contem- 
plated that  it  might  be  used  for  the  erection  of  poles  and  wires 
therein,  in  connection  with  the  operation  of  a  passenger  street 
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railway,  nevertheless  if  the  city  in  applying  the  street  to  that 
use,  or  authorizing  it  to  be  so  applied,  damages  the  property  of 
tfie  adjacent  owner,  he  is,  by  virtue  of  the  constitution,  entitled 
to  damages.  This  court,  and  nearly  all  other  courts  in  which 
Ae  State  constitution  is  like  ours,  has  held  that  an  abutting  lot 
owner  is  entitled  to  compensation  if  his  lot  is  depreciated  in 
▼alue  by  reason  of  the  changing  of  the  grade  of  tiie  street  in 
front  of  it.  Now  when  the  land  owner  plat^  it  into  an  addition 
to  a  city,  and  leaves  a  space  for  a  street,  he  not  only  dedicates 
that  space  to  the  public  for  the  purpose  of  a  street^  but  he  knows, 
or  must  know,  that  the  municipality  may  work  sucJi  i^treet,  keep 
it  in  repair,  pave  it,  grade  it,  curb  it,  and  may  change  the  grade. 
And,  where  the  courts  have  awarded  damages  to  abutting  lot 
owners  because  of  a  change  in  the  grade  of  a  street,  it  has  not 
been-  upon  the  principle  that  such  a  change  of  grade  was  not 
contemplated  at  the  time  the  grant  was  made,  but  it  has  been  be- 
cause of  the  constitutional  inhibition  that  the  public  for  its  use 
shall  not  damage  the  citizens'  property  without  compensation. 
Sudi  is  City  of  Elgin  v.  Eaton,  83  111.  635.  Most  of  the  old 
constitutions  contained  a  provision  that  private  property  should 
not  be  taken  for  public  use  without  just  compensation,  and  it 
was  quite  generally  held  by  the  courts  that  this  pr^vrsion  of  the 
constitution  did  not  entitle  an  abutting  lot  owner  to  compensa- 
tion for  damages  which  his  property  had  sustained  by  reason  of 
a  change  of  grade  in  the  street.  These  cases  rest  upon  tie  prin- 
ciple that  a  change  of  grade  of  a  street  was  within  the  purview 
of  the  original  grant  of  the  land  for  the  street  Suppose  that 
A.,  owning  a  block  in  a  city,  shall  deed  onfvhalf  of  xt  tc  that 
city  for  any  public  purpose;  by  such  a  grant  the  city  may  devote 
that  to  any  city  purpose  it  may  choose,  and  A  could  not  lie  heard 
to  say  that  the  purpose  to  which  tJie  city  had  devoted  the  grant 
was  not  within  it  But,  nevertlieless,  if  the  city  in  the  use  it 
makes  of  the  granted  property,  shall  injure  the  remainder  of 
A.'8  property,  it  would  be  liable  for  the  damages,  because,  in  ac- 
cepting the  grant,  it  did  so  subject  to  the  constitutional  pro- 
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vision ;  and,  though  it  might  devote  it  to  any  puUio  purpon  it 
chose,  yet  if,  in  so  doing,  it  damages  A.'8  property,  or  any  other 
citizen's  property,  it  must  make  good  such  damages.  It  seoni 
to  me,  therefore,  that,  in  order  to  enable  the  plaintiff  in  error  m 
this  case  to  recover  damages  from  the  street  railway  oompanj, 
it  is  not  absolutely  essenitial  that  the  poles  and  wires  of  the 
street  railway  company  should  be  held,  as  a  matter  of  law,  to  be 
an  additional  burden  upon  the  easement 

3.  The  petition  m  this  case  allies  that  the  pennanent  6^ 
istence  in  the  street  opposite  this  property  of  the  poles  and  wim 
of  the  railway  company  interferes  with  the  plaiixtiff's  ingrea 
and  egress  to  and  from  her  property,  and  have  depreciated  iti 
value.  Are  these  facts  evidence  competent  to  go  to  the  joiy 
for  the  determination  of  the  question  as  to  whether  the  plain- 
tiff's property  has  been  damaged,  withm  the  meaning  of  the  con- 
atitution  just  quoted? 

Applying  the  principles  enunciated  in  the  foregoing  oases  to 
the  facts  of  the  case  at  bar,  we  are  of  opinion  that^  if  Jaynes' 
property  is  depreciated  in  value  by  reason  of  the  exclusive  use  ol 
a  part  of  the  streets  in  front  thereof  by  the  railway  company's 
poles  and  wires,  and  the  continued  presence  in  such  stsieets  of 
said  poles  and  wires,  she  is  enliitJed  to  compensation  for  such 
damages.  As  an  abutting  property  owner,  she  has  the  right  to 
free  ingress  and  egress  to  and  from  this  property  and  to  and 
from  the  street ;  a  right  to  an  unobstruct^ed  view  of  the  property 
from  the  street,  and  an  unobstructed  view  of  the  street  from  the 
property ;  and  if  poles  and  wires  of  tie  railway  company  in  the 
street  in  front  of  this  property  permanently  and  continuously 
infringe  these  rights,  and  she  is  damaged  thereby,  she  is  entitled 
to  compensation  therefor.  If  a  railway  company,  without  re- 
sponsibility to  tJie  abutting  lot  owner,  may  build  and  maintain 
in  the  street  one  track,  it  may  construct  and  maintain  any  num* 
ber.  If  ill  may  with  impunity  place  and  maintain  in  the  street 
in  front  of  the  lot  owner's  property  poles  50  feet  apart,  it  may 
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flaoe  them  5  feet  apart,  or  doeer,  until  the  premiBes,  with  its 
poleB  and  wires  in  front  of  it,  will  resemble  the  picturee  one  sees 
cf  the  staked  corral  of  tibe  South  African  Zulu.  Such  a  staking 
in  of  tlie  premises  would,  of  course,  impair  their  value,  and  yet 
die  difference  in  the  case  supposed  and  the  one  under  considera- 
tion  is  ona  of  degree  only.  This  difference  does  not  affect  the 
owner's  ri^t  of  action,  but  goes  only  to  the  quantum  of  his 
damagea  Whait  aotsy  omissious,  facts,  or  circumstances  are 
eampetent  evidence  of  damages  to  be  considered  by  a  jury  are 
ions  of  law  for  the  court ;  but  whether  such  acts,  omissions, 
and  circumstances  affect  an  owner's  property,  and  dam- 
age it,  and  tbe  amount  of  such  damages,  are  for  the  jury.  The 
judgment  of  tbe  District  Couiit  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  demurrer  of  tlie  street 
railway  company,  and  permit  it  to  answer.  Beversed  and  re- 
manded. 

Ibvinx^  C,  not  sitting. 

Rtan^  C,  wrote,  concurring  with  the  prevailing  opinioni,  be- 
esose  of  the  obstruction  of  access  to  plaintiff's  property  by  poles 
and  wires  of  the  defendantL 


NoiB. — See  note  2  at  end  of  Part  IL 
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Company. 

Ohables  Kobbak  v.  Same. 

Wiaoofwin  Supreme  Court,  Maroh  22,  1898. 

(99  Wis.  83.) 

ElBCTUO   STBBT  lAttWAT  IN   C0X7NTBT  HIOHWAT. — ^NeW   BUBDEN. 

An  dectrie  paeeenger  railroad  upon  a  country  highway,  whether  or  not  the 
railroad  be  intemrban,  conatitntes  an  additional  burden  which  entitles 
ilie  abotting  owner  to  ocHupensation  for  injury  auatained. 
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Independent  of  the  above,  the  abutting  owner  is  entitled  to  oompeniatiia 

if  his  right  of  access  be  impaired. 
Cases  of  this  series  cited  in  opinion :    Jaynea  v.  Omaha  8t.  Ry.  Co^  toL  7, 

p.  328;  Detroit  City  Ry.  Co.  v,  Milis,  vol.  3,  p.  333;  Petm.  B.  Co.  i. 

Montgomery  Co,  Pass.  Ry,  Co,,  vol.  6,  p.  166. 

Appeals  b^  defendant  from  orders  of  the  Superior  Court  ol 
Milwaukee  denying  motions  to  vacate  temporary  injunctiona. 

These  are  two  actions  in  equity  brought  to  permanently  en- 
join the  defendant  railway  company  from  grading  down  the 
highway  in  front  of  the  residences  of  the  plaintiffs,  and  from 
laying  an  electric  street  railway  thereon.  The  cases  are  identi 
cal  in  their  facte,  and  but  one  statement  will  be  necessary.  The 
facts  appearing  by  the  complaint  and  the  affidavits  used  upon 
the  motion  to  dissolve  the  preliminary  injunction  were  substan- 
tially as  follows :  Oakland  avenue  is  a  highway  60  feet  in  width, 
and  running  north  and  south  in  the  city  of  Milwaukee,  and  ex- 
tends northward  into  the  town  of  Milwaukee  and  reaches  the 
village  of  White  Fish  Bay,  which  is  an  incorporated  village  of 
four  or  five  hundred  inhabitantB,  whose  southern  txnmdaiy  is 
about  one  and  one-half  miles  north  from  the  northern  boundary 
of  the  city  of  Milwaukee.  The  plaintiffs  own,  respectively,  two 
small  lots,  on  which  they  reside,  fronting  on  the  east  side  of  this 
highway,  about  one-quarter  of  a  mile  north  of  the  city  limits  of 
Milwaukee.  This  highway  has  existed  and  been  traveled  by 
ordinary  travel  for  many  years,  during  all  of  which  time  there 
has  been  a  grade  in  front  of  the  plaintiffs'  lots,  ascending  to  the 
north  about  one  foot  in  twenty-one,  and  the  plaintiffs'  lots  are 
now  four  or  five  feet  above  the  grada  This  grade  extends  for  a 
distance  of  800  feet  along  the  highway,  and  for  an  additional 
300  feet  there  is  a  grade  of  one  foot  in  thirty  feet  Most  of  the 
property  on  the  highway  from  the  city  limits  north  past  the 
plaintiffs'  lots  has  been  platted  into  city  lots,  and  many  of  the 
lotfl  have  been  sold ;  but  the  greater  part  of  them  are  held  by 
nonresident  owners  for  sale,  and  are  not  occupied  or  improved. 
TTi^e  are  about  25  actual  residents  upon  the  road  from  the 
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limitB  of  the  dty  ta  tihe  limita  of  White  Fish  Bay.  The  village 
of  White  Fiah  Bay  is  composed  largely  of  people  doing  business 
in  Milwaukea  "Die  defendant  owns  and  operates  substantially 
the  entire  electric  street  railway  system  of  the  city  of  Milwau- 
kee, and  carries  passengers  only.  In  the  summer  of  1897  many 
of  the  inhabitants  of  White  Fish  Bay  desired  an  extension  of 
the  defendant's  electric  street  railway  on  Oakland  avenue  to  the 
village  of  White  Fiah  Bay ;  and  the  defendant  was  desirous  of 
making  that  extension^  but  it  declined  to  build  the  line  unless 
the  street  grade  above  mentioned  was  considerably  reduced; 
and  after  n^otiations  with  the  town  board  of  the  town  of  Mil« 
waukee,  a  written  agreement  was  made  between  the  defendant 
and  the  town  board,  August  17,  1897,  by  which  the  defndant 
was  allowed  to  build  its  electric  road  for  passenger  service  upon 
Oakland  avenue,  past  the  plaintiffs'  premises,  and  to  operate  it 
under  certain  conditions  for  50  years,  provided  that  it  would 
grade  the  highway  at  its  own  expense,  and  save  the  town  harm- 
less from  all  damages  by  reason  of  the  change  of  grade,  such 
new  grade  being  made  according  to  a  profile  attached  to  the 
agreement  By  this  agreement  and  profile  the  highway  was  to 
be  cat  down  in  front  of  the  plaintiffs'  lots,  and  for  a  long  dis- 
tance on  either  side  of  them,  and  was  to  be  filled  in  at  other 
places,  90  as  to  reduee  the  grade.  The  depth  of  the  cut  in  front 
of  the  plaintiffs'  premises  was  about  eight  feet,  and  the  width 
of  the  cut  at  the  bottom  thirty-six  feet,  with  the  sides  sloping 
back  on  each  side  to  the  street  line.  Afterwards,  on  October 
16tih  following,  the  town  board  made  an  order  fixing  the  grade 
of  the  street  as  indicated  in  the  profile.  A  large  proportion  of 
the  property  owners  on  the  highway  along  the  line  of  the  pro- 
poeed  change  consented,  in  writing,  to  the  change;  but  others^ 
including  the  plaintiffs,  did  not  consents  By  the  change  pro- 
posed, the  lots  of  the  plaintiffs  were  to  be  left  from  twelve  to 
fourteen  feet  above  the  roadbed,  and  access  to  them  by  team 
will  be  either  entirely  cut  off  or  made  very  difficult.  A  tem- 
porary restraining  order  was  obtained  upon  the  complaint,  and 
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ao(x>iiipaii7iiig  affidavits  in  each  case  at  the  commencenieiisli  (A 
the  actions.  Afterwards  the  defendant  appeared,  and,  upon 
affidavits,  moved  in  each  case  to  vacate  the  order,  v^hich  modoiis 
were  denied,  and  the  defendant  appeals  in  both  cases. 

Miller,  Noyes,  Miller  £  WaJU,  for  appellant 

'O'Connor,  Hammel  &  Schmitz,  for  respondentu 

WiNSLOw,  J.  (after  stating  the  facts) :  The  defendant  pro- 
poses to  constnict  and  operate  an  electric  street  railway  for  the 
carriage  of  passengers  upon  a  highway  in  a  country  town  oatr 
side  of  the  city  lunits  of  Milwaukee,  and,  for  that  purpose  and 
by  permission  of  the  town  authorities,  to  cut  down  the  highway 
abouit  eight  feet,  so  that  an  abutting  owner's  right  of  aooess  to 
hia  property  will  be  seriously  impaired;  and  the  question  is 
whether  this  can  be  done  without  the  consent  of  the  abatdng 
owner,  and  without  the  payment  of  compensation  to  sudi  owner. 
The  question  is  a  new  one  in  this  court,  and  one  the  importance 
of  which,  in  view  of  the  rapid  development  of  electric  power  as 
a  means  of  carriage  for  long  distances^  can  hardly  be  overesti- 
mated. If  the  highway  in  question  in  this  case  can  be  so  used, 
the  question  at  once  arises  whether  every  country  highway  may 
not  be  used  in  the  same  way.  If  it  be  said  that  the  highway  be- 
fore us  in  this  case  is  in  effect  a  city  street  because  of  its  dose 
proximity  to  the  city,  and  because  the  adjoining  lands  are  plat- 
ted, and  because  it  connects  a  suburban  village  with  the  city, 
and  that  a  dear  distinction  ought  to  be  drawn  between  such  a 
highway  and  the  ordinary  country  road  in  farming  districts^ 
the  inquiry  will  then  be:  Can  such  a  distinction  be  practically 
drawn,  and  can  it  be  satisfactorily  applied,  and  upon  what  solid 
grounds  will  it  rest  ?  A  distinction  so  important  must  in  reason 
be  one  which  can  be  drawn  with  some  reasonable  degree  of  cer- 
tainty in  every  case,  and  must  be  capable  of  practical  applica- 
tion. Is  the  line  to  be  drawn  according  to  density  of  population^ 
and,  if  so,  what  degree  of  density  is  to  be  the  test  ?    Is  it  to  de- 
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pend  upon  the  activity  and  hopefulness  of  adjoining  landowners 
in  platting  their  land  into  building  lots,  or  upon  the  question 
whether  a  neighboring  village  or  town  can  properly  be  called  a 
suburb  of  the  principal  city  ?  Or  is  it  to  depend  upon  a  judic- 
ious consideration  of  all  these  conditions  massed  together,  and 
upon  a  conclusion  to  be  evolved  from  the  entire  mass,  which  will 
determine  the  answer  to  the  question  in  each  particular  case, 
but  in  no  other  ?  Or,  on  the  other  hand,  must  it  be  held  that^ 
in  order  to  make  a  highway  a  city  street,  it  must  lie  within  the 
corporate  boundaries  of  the  city,  and  that  outside  of  those  boun- 
daries no  reasonable  or  practicable  distinction  can  be  drawn 
baaed  either  on  proximity  to  the  city,  or  on  platting  of  lands  or 
density  of  population,  or  upon  the  fact  that  the  highway  con- 
nects the  city  with  a  neighboring  suburban  village  ?  These  are 
all  important  questions,  which,  as  before  indicated,  are  new  in 
tiiis  oourt^  and  demand  careful  consideration. 

It  was  long  ago  held  by  this  courts  following  the  well-nigh 
tiniyersal  current  of  authority,  that  a  horse  railway  constructed 
upon  grade  in  a  city  street^  and  by  permission  of  the  city  author- 
ities^ was  not  an  additional  burden  upon  the  fee,  and  that  the 
adjoining  landowner  was  not  entitled  to  compensation  therefor. 
Hobart  v.  RaUraad  Co.,  27  Wis.  194.  In  a  recent  case  it  was 
further  held  by  this  court  that  an  electric  railway  constructed 
under  a  charter  authorizing  it  to  carry  passengers,  merchandise, 
baggage,  mail,  and  express  matter,  and  running  from  city  to 
city,  was  not  a  street  railway,  within  the  meaning  of  the  Hobart 
case,  80  far  as  it  passed  over  the  highways  of  intervening  coun- 
try towns,  and  that  it  could  not  use  such  highways  without  the 
oonsent  of  or  compensation  paid  to  the  owners  of  the  abutting 
real  esitate.  Chicago  £  N.  W.  Ry.  Co.  v.  Milwaukee  R.  £  E. 
EUetrie  Ry.  Co.,  95  Wis.  561,  70  N.  W.  678.  No  other  de- 
cisions directly  bearing  on  the  controversy  before  us  now  have 
been  made  in  this  court,  and  it  is  manifest  that  neither  of  the 
eases  referred  to  is  decisive  of  the  questions  here  involved.  In 
other  courts  there  have  been  decisions  holding  more  or  less 
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directly  that  an  electric  street  railway  upon  a  city  street  oon- 
structed  with  poles  and  a  trolley  wire  stands  in  the  same  legal 
situation  as  a  horse  railway,  and  does  not  constitute  necessarily 
an  additional  burden  to  the  fea  These  cases  will  be  found 
cited  in  the  note  to  section  83  of  Booth  on  Street  Railways^ 
although  it  is  entirely  clear  that  the  cases  cited  do  not  suj^rt 
the  broad  proposition  which  the  writer  lays  down.  Most  of 
these  cases  were  reviewed  by  Ragan,  J.,  in  Jaynes  v.  Bailwaig 
Co.  (Neb.),  7  Am.  Electl.  Cas.  328,  74  N.  W.  67,  and  it  is  not 
deemed  necessary  to  review  them  in  this  opinion,  as  the  ques- 
tion is  not  before  us.  The  Nebraska  case  cited  seems  to  reach 
the  conclusion  that  if  an  electric  street  railway  on  a  city  street 
moves  its  cars  without  occupying  permanently  any  part  of  the 
street  with  poles  or  wires,  as,  for  instance,  by  storage  batteries, 
it  does  not  constitute  an  additional  burden  simply  because  the 
motive  power  is  electricity ;  but  that  the  planting  of  poles  in  the 
street,  so  as  to  interfere  with  an  abutting  owner's  right  of  aocess 
to  his  property,  will  constitute  an  additional  burden,  for  which 
compensation  must  be  made.  We  have  been  referred  to  no  case 
which  squarely  holds  that  the  mere  fact  that  the  cars  upon  a 
street  railway  in  a  city  street  are  propelled  by  electricity  by  the 
overhead  trolley  system,  instead  of  by  animal  power,  makes  the 
railway,  as  a  matter  of  law,  an  additional  burden,  although  very 
vigorous  dissenting  opinions  to  that  effect  may  be  found  in  the 
case  of  Railway  Co.  v.  Mills,  3  Am.  Electl.  Cas.  333,  85  Midi. 
634,  48  N.  W.  1007. 

The  question  has  not  been  presented  to  this  court,  and  hence 
has  not  been  decided,  and  cannot  be  decided  now.  The  ques- 
tion here  presented  is  whether  such  a  railway  is  an  additional 
burden  when  it  is  to  be  operated  upon  a  highway  in  a  country 
town,  and  when,  also,  the  railway  company  proposes  to  grade 
down  the  highway  for  the  purpose  of  laying  their  track  to  such 
an  extent  as  to  seriously  impair  the  right  of  access  of  adjoining 
lot  owners.  It  is  very  evident  that  this  last-named  consideration 
ij5  an  important  one.     Concedins:  for  the  moment  that  the  hiirh- 
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way  should  be  treated  as  a  city  street,  and  that  an  electric  trol- 
ley system  operating  upon  grade  upon  such  a  street  is  not  an 
additional  burden  upon  the  fee,  still  it  has  not  been  yet  held  by 
tiiis  court  that  the  public  authorities  could  lawfully  autliorize 
a  street  railway  company  to  grade  down  a  street  for  the  express 
purpose  of  laying  its  tracks  and  operating  its  road  to  the  im- 
pairment of  the  abutting  owners'  right  of  access.    It  was  said  in 
Eobart  v.  Railroad  Co.,  supra,  that  a  horse  railway  upon  a  city 
street  was  not  an  additional  burden  "except  when  some  private 
right  of  such  an  owner  (as  his  free  access  to  his  own  land  or 
buildings)  has  been  materially  impaired  thereby ;"  and  this  is 
certainly  in  accord  with  the  authorities.    Now,  it  appears  very 
conclusively  here  that  the  proposed  grading  of  the  highway  is 
about  to  be  done  by  the  defendant  company,  by  consent  of  the 
town  authorities,  for  the  express  purpose  of  enabling  the  com- 
pany to  successfully  build  and  operate  ite  street  railway.    One 
of  the  oBScials  of  the  company,  whose  aflSdavit  was  used  upon  the 
hearing  of  the  motion,  deposed  that  the  defendant's  cars  could 
not  be  practically  or  economically  operated  over  the  highway  if 
the  grade  were  not  changed,  and  that  the  company  had  always 
refused  to  extend  its  line  on  that  account,  and  that,  before  it 
consented  to  extend  its  line,  it  insisted  that  the  new  grade  be  es- 
tablished.    It  was  evidently  solely  in  consequence  of  this  de- 
mand by  the  street  railway  company  that  the  town  authorities 
made  the  agreement  with  the  company,  binding  it  to  do  the  grad- 
ing at  its  own  expense,  and  to  hold  the  town  harmless  from  all 
claims  for  damages  resulting  therefrom.     There  does  not  seem 
to  have  been  any  other  demand  that  the  grade  be  changed.    The 
highway  had  been  in  use  for  many  years,  and  had  sufficed  for  all 
ordinary  purposes  of  travel ;  and  it  is  evident  that  the  change 
was  to  be  made  simply  to  meet  the  requirements  of  the  street 
railway  service,  and  in  pursuance  of  the  demand  of  the  com- 
pany.   It  is,  of  course,  true  that  the  bed  of  the  highway,  when 
^praded,  would  have  a  somewhat  easier  grade  for  the  uses  of  ordi- 
nary travel,  but  that  seems  to  have  been  merely  an  incidental 
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result  The  object  aimed  at  was  ix>  fit  tlie  highway  for  die  cat' 
porate  uses  of  the  street  railway  oompany,  and  henoe  it  was  veij 
reasonably  insisted  by  the  town  authorities  that  the  railwi^ 
company^  being  the  beneficiary,  should  defray  the  expense.  Thii 
being  so,  the  question  is  whether  in  fact  the  railway  oompanj 
is  not  about  to  materially  impair  the  right  of  access  of  the  ad- 
joining lot  owners  by  the  construction  of  its  railroad,  within  tlis 
meaning  of  the  decision  in  the  Hobart  case,  and  whether  it  ou 
do  so  without  compensation. 

It  is  said  on  behalf  of  the  company  that  the  town  board  list 
full  power  to  change  the  grade  of  the  highway  at  pleasoie,  ani 
without  payment  of  compensation  to  lot  ownare,  and  that  the 
company  is  simply  acting  as  the  agent  or  employee  of  the  towA 
board  in  doing  the  grading,  and  hence  that  such  grading  cannot 
be  considered  as  any  part  of  the  construction  of  the  railroad, 
but  rather  the  exercise  of  the  power  of  the  town  to  grade  high- 
ways. It  has  been  held  in  this  State  that  cities  and  other  muni- 
cipal corporations  which  are  endowed  with  power  to  fix  and 
change  the  grades  of  streets  are  not  liable  to  adjoining  lot  o^wnen 
for  such  changes,  in  the  absence  of  express  statutoiy  provision 
for  compensation.  This  principle  is  so  well  established  that  it 
is  unnecessary  to  cite  authorities  in  its  support  The  assump- 
tion that  to\vn  boards  have  the  same  broad  powers  as  to  the  grad- 
ing of  highways  as  are  generally  conferred  upon  the  authoritiei 
of  cities  is  somewhat  doubtful,  to  say  the  leasts  if  not  unwar- 
ranted by  the  provisions  of  the  statutes.  It  is  true  that  town 
boards  have  the  care  and  supervision  of  the  highways  and 
bridges  of  the  town,  and  it  is  their  duty  to  see  that  they  are  kept 
in  repair,  and  that  obstructions  are  removed.  Iliey  are  also  re- 
quired to  divide  the  town  into  road  districts^  and  levy  highway 
taxes,  and  to  require  the  overseers  of  highways  to  perform  their 
duties,  and  they  have  power  to  lay  out  new  highways  Rev.  St 
sec.  1223,  as  amended  by  chapter  103,  Laws  1885.  These  com- 
prise the  general  duties  of  the  town  boards  as  to  highways^  and 
we  are  not  referred  to  any  section  empowering  the  board  to 
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make  any  auch  radical  change  of  grade  aa  was  attempted  here, 
la  the  absence  of  some  showing  that  such  grading  was  necessary 
IB  order  to  make  ihe  highway  safe  for  traveL  Doubtless,  the 
kottrd  may  make  such  dianges  in  the  surface  of  the  road  as  will 
make  it  safe  for  travel,  because  they  are  charged  with  the  duty 
of  providing  reasonably  safe  highways,  and  they  must,  of 
ooone,  possess  powers  braad  enough  to  carry  out  this  very  im- 
portant duty ;  but,  when  it  cannot  be  shown  that  a  change  is  neo- 
OMaiy  to  acoomplish  this  purpose,  the  question  as  to  their  power 
l»  make  a  change  prejudicial  to  the  adjoining  property  owneni 
•eems  doubtfuL  We  do  not,  however,  decide  this  question,  be- 
eavae  we  do  not  deem  it  necessary.  Grant,  if  you  please,  that 
the  power  exists;  still  it  ia  entirely  certain  that  it  is  a  power  to 
be  exercised  solely  for  the  public  good,  and  not  for  the  benefit 
of  a  private  corporation  or  individual.  Upon  this  subject  the 
following  veiy  pertinent  remarks  are  made  in  Elliott,  Roads  & 
8.,  pi  558,  note  4 :  '^The  rule  that  municipal  corporations  may 
change  the  gradee  of  streets  at  pleasure  is,  at  best,  not  easily  de- 
fended, and  to  90  extend  it  as  to  make  it  work  for  the  benefit  of 
a  private  corporation  at  the  expense  of  a  property  owner  is  giv- 
ing a  harsh  rule  an  application  that  it  diould  never  receive. 
.  .  .  We  do  not  believe  that  the  discretionary  power  to  change 
grades  of  streets  exists  where  the  change  is  solely  for  the  bene- 
fit of  a  private  corporation  or  individual  We  cannot  avoid  the 
conviction  that  the  courts  may  inquire  whether  the  change  is  for 
municipal  purposes  or  exclusively  for  the  benefit  of  a  private 
corporation,  and,  if  they  find  that  it  is  solely  for  the  benefit  of 
sach  corporation,  they  may  rightfully  interfere."  These  views 
seem  to  us  reasonable  and  just  In  the  present  case  it  is  certain 
that  the  attempted  change  of  grade  was  made  at  the  demand  of, 
and  primarily  for  the  sole  benefit  of,  the  street  railway  com- 
pany. No  fact  could  be  more  clearly  proven  than  this  fact  is  in 
the  case.  Whatever  small  benefits  the  general  public  may  re- 
ceive in  the  way  of  an  easier  grade  for  vehicles  or  the  privilege 
of  riding  upon  the  electric  cars  are  merely  incidental  to  the 
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main  object    That  main  object  was  and  is  the  pecuniary  benefit 
to  the  street  railway  company  arising  from  the  operation  of 
street  cars  over  the  highway,  which  was  impracticable  before  the 
change,  and  will  be  practicable  after  the  change.     The  town 
authoritiee  had  no  intention  of  grading  the  street^  and  the  poUic 
did  not  demand  it    We  believe  public  powers  which  are  hdd 
in  trust  to  be  exercised  for  the  benefit  of  the  whole  people  ong^t 
not  to  be|y  and  cannot  be,  farmed  out  to  an  individual  for  his 
own  especial  benefit,  when  private  rights  are  thereby  invaded. 
Such  proceedings  seem  to  us  clearly  against  public  poli(^.    The 
vice  lies  not  in  the  fact  that  the  work  is  physically  done  by  the 
street  railway  company  instead  of  by  employees  of  the  town 
(the  town  may  probably  choose  its  own  agents,  to  whom  it  may 
intrust  the  performance  of  lawful  public  works),  bui  the  vice 
lies  in  the  fact  that  the  work  itself  is  primarily  and  essentially 
private  work,  done  by  a  private  corporation,  for  the  advance- 
ment solely  of  its  own  ends,  and  is  not  a  work  demanded  by  the 
public,  or  which  would  be  undertaken  by  the  town  as  a  necessaiy 
public  work. 

The  question  is  certainly  not  free  from  difficulty.  It  is  stated 
in  Booth,  St  Ry.  Law,  sec.  92,  that  if  a  street  railway  oompanj, 
acting  under  authority  of  the  city  council  in  laying  its  tirat^ 
dianges  the  grade  of  a  street  to  conform  to  a  new  grade  estab- 
lished by  the  municipality,  and  does  the  work  properly  and  skill- 
fully, as  directed  by  the  city  authorities,  it  will  not  be  liable  to 
an  abutting  owner  for  incidental  damages.  The  cases  cited  in 
support  of  the  doctrine  seem  to  be  cases  where  the  city,  acting 
in  exercise  of  its  undoubted  powers,  has  fixed  the  grade  of  a 
street  for  the  benefit  of  the  whole  public,  and  tliereaf ter  the  rail- 
way company  has  built  its  road  and  done  the  necessaiy  grading 
to  put  its  tracks  upon  the  legal  grade.  Briggs  v.  Railroad  Co., 
79  Ma  363,  10  Ad.  47;  Railway  Co.  v.  Early,  46  Kan.  197, 
26  Paa  422.  Such  cases  are  manifestly  not  this  casa  It  is 
very  certain  that  a  street  railway  cannot  diange  the  grade  of  a 
street  to  suit  itself,  and  thereby  injure  the  property  owner's 
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right  of  aooess  to  his  property.  Booth,  St  Ey.  Law,  sec  91 ; 
Nichols  V.  Railway  Co.,  87  Mich.  361,  49  N.  W.  538.  Kegard- 
ing  the  change  of  grade  here  to  be  made  as  substantially  a 
diange  made  by  the  railroad  company  for  its  own  ends,  and 
purely  to  enable  it  to  operate  its  road  successfully,  we  are  un- 
willing to  subscribe  to  the  doctrine  that  the  mere  consent  of  the 
town  authorities  will  free  the  railway  company  from  liability 
to  the  adjoining  property  owner  whose  property  will  be  rendered 
practically  inaccessible.  We  regard  it  as  clear  that  the  abutr 
ters'  right  of  access  has  been  cut  off  by  the  building  of  the  road 
and  the  necessary  acts  connected  therewith,  and  not  by  the 
merely  nominal  act  of  the  town  board  in  attempting  to  fix  the 
grade  at  the  request  and  for  the  sole  benefit  of  the  street  railway 
company. 

There  is,  however,  another  question  in  the  present  case, 
which  is  much  broader  in  its  scope,  and  which  is  becoming  a 
more  pressing  question  every  day;  and  that  is  the  question 
whether  passenger  railroads  operated  by  mechanical  power  can 
be  laid  over  country  highways  without  consent  of,  or  oompensa- 
tion  paid  to,  the  adjoining  landowner;  or,  in  other  words,  are 
Ihey  additional  burdens  to  the  fee  ?  The  development  of  electric 
rmilways  and  motors  is  so  rapid  that  this  question  should,  if 
poflsible,  be  settled,  as  the  day  is  evidently  not  far  distant  when 
rach  passenger  railways  running  from  city  to  city  will  be 
numerous,  and  extend  to  all  parts  of  the  State.  It  is  well  settled 
lliat  a  horse  railroad  upon  a  city  street,  built  upon  grade,  and 
for  the  carriage  of  passengers  only,  is  not  an  additional  burden 
Tlie  drift  and  weight  of  authority  in  other  States  seem  to  be 
also  liiat  the  operation  of  the  road  by  electricity  or  other  me- 
dianical  power  does  not  change  the  nature  of  the  road  in  this 
respect,  although  it  is  also  held  by  some  other  courts  that,  if  per- 
manent erections  in  the  street  interfering  with  the  right  of 
aooess  are  necessaiy  for  the  operation  of  the  road,  these  may 
eonstitute  an  additonal  burden.  This  court,  however,  has  not 
passed  upon  these  questions ;  and,  however  they  may  be  decided^ 
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the  result  would  not  neceesarily  determine  the  status  of  a  ooan- 
try  road  in  these  respects. 

That  there  are  many  and  marked  differences  between  die  usei 
to  which  a  city  street  is  put  and  the  ujBes  to  whidi  a  oountTy  hi^ 
way  is  put  cannot  be  denied ;  nor  can  it  be  denied  that  the  lues 
oontemplated  when  the  land  is  taken  vary  widely,  ezoept  that 
both  are  intended  for  purposes  of  travel.  The  street  railway  in 
its  inception  is  a  purely  urban  institution.  It  is  intended  to 
facilitate  travel  in  and  about  the  city,  from  one  part  of  tlie  nm- 
nicipality  to  another^  and  thus  relieve  the  sidewalks  of  foot  pas- 
sengers and  the  roadway  of  vehicles.  It  is  th.u8  an  aid  to  the 
exercise  of  the  easement  of  passage ;  strictly,  a  city  oonv^iienoe^ 
for  use  in  the  city,  by  people  living  or  stopping  therein,  and 
fully  under  the  control  of  municipal  authorities,  who  have  been 
endowed  with  ample  power  for  that  purpose.  This  strictly 
urban  character  of  the  street  railways  remained  practically  un- 
changed for  many  years,  and  during  these  years  the  long  line  of 
decisions  grew  up  recognizing  the  street  railway  as  merely  an 
improved  method  of  using  the  street  and  rather  as  a  help  to  the 
street  than  as  a  burden  thereon.  Time,  however,  has  made 
changes  in  conditions.  New  motive  power  has  been  discovered, 
and  it  is  found  that  by  its  use  an  enlarged  city  street  car  may 
profitably  run  long  distances,  and  compete  to  some  extent  with 
the  steam  railway.  It  is  proposed  to  convert  the  city  railways 
into  lines  of  passenger  transportation,  covering  long  distances, 
and  connecting  widely  separated  cities  and  villages,  by  using 
the  country  highways,  and  operating  long  and  heavy  coaches, 
sometimes  made  up  into  trains  of  several  cars.  Thus,  the  urban 
railway  has  developed  into  the  interurban  railway,  and  threat- 
ens soon  to  develop  into  the  interstate  railway.  The  small  car 
which  took  up  passengers  at  one  comer,  and  dropped  them  at 
another,  has  become  a  large  coach,  approximating  the  ordinaiy 
railway  coach  in  size,  and  has  become  a  part,  perhaps,  of  t 
train  which  sweeps  across  the  country  from  one  city  to  another 
bearing  its  load  of  passengers  ticketed  through,  with  an  ooca- 
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aional  local  passenger  picked  up  on  tlie  highway.  The  purely 
city  purpose  which  the  urban  railway  subserved  has  developed 
into  or  been  supplanted  by  an  entirely  different  purpose,  namely, 
the  transportation  of  passengers  from  city  to  city  over  long 
stretches  of  intervening  country.  When  this  train  or  car,  with 
its  load  of  through  passengers,  is  passing  through  a  country 
town,  it  is  clearly  serving  no  township  purpose,  save  in  the  most 
limited  sense.  It  is  very  difficult  to  say  that  this  use  of  a  coun- 
try highway  is  not  an  additional  burden.  It  is  built  and  oper- 
ated mainly  to  obtain  the  through  travel  from  city  to  city,  and 
only  incidentally  to  take  up  a  passenger  in  a  country  town.  This 
through  travel  is  unquestionably  composed  of  people  who  other- 
wise would  travel  on  the  ordinary  steam  railroad,  and  would  not 
use  the  highway  at  all.  Thus,  the  operation  of  this  newly-devel- 
oped street  railway  (so  called)  upon  the  country  road  is  precisely 
opposite  to  the  operation  of  the  urban  railway  upon  the  city 
street  It  burdens  the  road  with  travel  which  would  otherwise 
!iot  be  there,  instead  of  relieving  it  by  the  substitution  of  one 
vehicle  for  many.  However  we  regard  this  development  of  the 
urban  into  the  interurban  railway,  it  seems  utterly  impossible 
and  illogical  to  say  that  it  is  essentially  the  same  in  its  purpose 
or  effects  as  the  mere  street  railway,  which  was  held  in  the  Ho- 
bart  case  not  to  be  an  additional  burden  on  the  fee.  The  reasons 
given  for  that  holding  in  that  case  either  do  not  apply  at  all,  or 
only  in  a  very  limited  degree,  to  the  interurban  railway.  The 
difference  is  not  so  much  in  the  change  of  motive  power,  but  in 
the  entirely  different  character  of  the  use.  Suppose  a  steam 
railway  corporation  were  organized  to  carry  passengers  only 
from  city  te  city,  and  should  attempt  to  lay  its  track  upon  the 
country  roads  without  compensation;  is  there  any  doubt  but  that 
it  would  be  held  that  it  could  not  do  so  ?  We  think  not.  Our 
conclusion  is  that  on  interurban  electric  railway,  running  upon 
the  highways  through  country  towns,  is  an  additional  burden 
upon  the  highway.  Pennsylvania  R.  Co,  v.  Montgomery  Co, 
Pass.  By.  Co.,  6  Ahl  ElectL  Cas.  166,  167  Pa.  St.  62,  31  Atl. 
468. 
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But  it  is  said  that  a  distinction  should  be  drawn  bebween  a 
highway  in  close  proximity  to  a  city,  or  running  between  the 
city  and  a  neighboring  suburb,  and  the  ordinary  oountiy  nmd 
through  a  farming  district  The  suggestion  is  not  without  weight 
There  is  much  difference  between  the  practical  uses  to  which 
the  two  highways  are  generally  put     The  suburban  highway 
very  frequently  approximates  closely  to  the  city  street    Bui^  as 
indicated  at  the  outset  of  this  opinion,  the  difficulty  in  drawing 
any  clear  line  of  demarkation  between  the  two  is  veiy  great.    If 
a  line  be  drawn  in  one  case  upon  the  facts  in  that  case,  depend- 
ing upon  mere  proximity,  or  upon  the  manner  of  use,  or  the 
density  of  population,  or  the  prospect  of  rapid  settlement;  or 
upon  all  of  these  circumstances  together,  it  cannot  apply  to  any 
other  case;  and  the  question  will  always  be  one  of  doubt  and  em- 
barrassment, leading  to  different  conclusions  in  different  ooartB. 
Such  a  condition  of  the  law  is  to  the  last  d^ree  undesirable. 
The  legislature,  by  chapter  175  of  the  Laws  of  1897,  has  pro- 
vided that  such  corporations  may  condemn  lands  necessaiy  for 
their  use,  but  has  further  provided  that  the  act  should  not  apply 
to  streets  in  an  incorporated  city.    In  thus  clothing  street  rail- 
way companies  with  the  power  to  condemn  as  to  all  property  ex- 
'•ept  streets  within  city  limits,  the  legislature  seems  to  have  in- 
dicated its  conclusion  that  the  city  line  was  the  proper  line  of 
demarkation,  and  that  within  that  line,  at  least,  oondenmation 
of  a  street  was  unnecessary.    While  this  legislative  idea  has  no 
binding  force  in  determining  the  question  of  additional  burden, 
it  may  justly  be  considered  by  the  court  which  is  called  upon  to 
y)ass  upon  a  question  beset  with  so  much  difficulty.    If  the  line 
be  fixed  at  the  limits  of  the  corporation,  it  will  at  least  have  the 
great  merit  of  certainty,  and  be  capable  of  unerring  application. 
Presumably  the  city  limits  include  the  entire  urban  area,  and 
we  feel,  under  all  the  circumstances,  that  it  is  the  true  and 
proper  line. 

We  are  not  unmindful  of  the  fact  that  the  questions  dis- 
cussed in  thij^  oT>inion  pro  vexfvl  oTiestions,  upon  which  there  has 
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been  mudi  contrariety  of  opinion  in  the  various  courts  of  the 
•ocmntry,  and  that  the  law  is  only  in  process  of  settlemeuit,  and 
must  continue  in  that  condition  for  years.  In  endeavoring  to 
draw  the  line  between  the  public  right  or  passage,  upon  the  one 
aide,  and  the  rights  of  the  private  owner,  on  the  other,  great 
isare  is  manifestly  needful  that  neither  be  sacrificed  nor  unduly 
magnified  at  the  expense  of  the  other.  We  held  in  the  case  of 
Chicago  £  N.  W.  By.  v.  Milwaukee,  R.  &  K.  E.  Co.,  95  Wis. 
561,  70  N.  W.  678,  that  an  electric  railway  for  the  carriage  of 
passengers,  freight^  and  express  matter  between  cities  consti- 
tates  an  additional  burden  upon  the  highway  in  a  country  town 
through  which  it  passea  We  hold  in  this  case  that  an  electric 
passenger  railroad  upon  a  coimtry  highway  falls  under  the  same 
mla  Both  holdings  seem  to  us  to  be  founded  upon  good  reason 
as  well  as  authority,  and  we  believe  them  to  be  salutary  and  justL 
Orders  aflirmed. 


NooL— 8ee  note  2  at  end  of  Part  IL 


SVTDBB  ST  AI«.  V.  FORT  MaDISON  StKEET  BaILWAT  CoMPAlTT. 

Iowa  Supreme  Court,  May  10,  1808. 
(105  Iowa,  284.) 

ElXCTBXO  BAILWAT  NO  NEW  BUBDEN. — SPECIAL  INJXTBT. 

An  abutting  lot  owner  has  no  sufficient  ^ound  to  complain  of  the  erection 
and  maintenance  of  electric  street  railway  poles  in  the  street  in  front  of 
his  premises,  if  they  are  properly  placed,  and  this  is  true  whether  he 
owns  the  fee  of  the  street  or  not;  but  an  injunction  will  lie  when  the 
poles  are  so  placed  as  to  cause  serious  injury  and  damage  to  the  abutting 
property. 

of  this  series  cited  in  opinion:  Elliott  v.  Newport  8t,  Ry,  Co.,  vol.  4, 
p.  449 ;  Jaynes  v.  Omaha  8t,  Ry.  Co,,  vol.  7,  p.  328 ;  Taggart  v,  Netoport 
Bi.  Ry.  Co^  voL  3,  p.  306;  Ealaey  v.  Rapid  Trans.  8t,  Ry.  Co,,  voL  3» 


860  AMERICAN  ELECTRICAL  OASES.      [voi.7 

Snyder  et  al.  t.  Railway  Ca. 

p.  283;  Lockhart  v,  Craig  St,  Ry.  Co.,  Tol.  3,  p.  314;  Lo%ii8viU$  Bafywf 
Mfg,  Co,  V,  Cent,  Pass,  Ry,  Co,,  yol.  4,  p.  202;  Detroit  City  Ry.  v,  MUk, 
vol.  3,  p.  333;  Cumberland  Tel,  d  Teleph,  Co,  v.  United  Elee.  Ry.  Oa, 
vol.  4,  p.  296. 

Appeal  by  plaintiffs  from  a  judgment  of  the  District  Ooint 
of  Lee  County,  sustaining  a  demurrer  to  plaintiffs'  petLtion  iat 
an  injunction. 

T.  B.  Snyder,  for  appellants. 

/.  D.  M.  Hamilton,  for  appellee. 

Robinson^  J. :  The  material  facts  alleged  in  the  petitioii^  and 
admitted  by  the  demun*er,  are  as  folloT^:  The  plaintiffs  have 
owned  and  occupied  as  a  homestead,  since  the  1st  of  March, 
1892,  part  of  a  lot  and  a  dwelling  house  thereon  situated  on 
Broadway  street,  in  the  city  of  Fort  Madison.  He  lot  b 
bounded  on  the  west  by  that  street,  and  the  house  fronts  thereon, 
and  on  a  public  park,  from  which  it  is  separated  by  the  street 
The  streets,  avenues,  parks,  and  lots  of  the  city  were  laid  out 
and  platted  under  and  by  virtue  of  Act  of  Congress  approved 
July  2,  1836,  and  an  act  amendatory  thereof  approved  March 
8,  1837,  by  the  government  of  the  United  States,  from  which 
the  title  of  the  plaintiffs  were  derived.  The  defendant  is  a  cor- 
poration organized  under  the  laws  of  this  State,  and  is  engaged 
in  operating  a  street  railway,  which  is  laid  along  Broadway 
street,  in  front  of  the  premises  of  the  plaintiff  &  In  the  summer 
of  the  year  1895,  electricity  was  substituted  for  the  animal 
power  which  had  been  previously  used  to  operate  the  railway. 
The  trolley  system  was  adopted,  and,  to  aid  in  supporting  the 
trolley  wire,  a  pole  20  or  more  feet  in  height  was  placed  in 
front  of  the  dwelling  of  the  plaintiffs,  in  that  side  of  the  street 
which  was  next  to  their  lot  The  petition  allies  that  the  pole 
is  an  obstruction  to  the  enjoyment  by  the  plaintiffs  of  their 
homestead ;  that  it  is  a  nuisance ;  that  there  was  no  necessity  for 
placing  the  pole  where  it  is;  that  it  could  have  been  so  placed 
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ttud  it  would  not  have  affected  the  plaintiffs  seriously ;  that,  be- 
feie  it  was  erected,  the  plaintiffs  protested  against  its  being 
placed  where  it  now  is,  and  since  its  erection  have  offered  to  pay 
to  the  defendants  the  cost  of  moving  it  to  a  point  near  the  nortli 
line  of  their  property,  but  that  the  offer  was  refused ;  and  that 
Qiey  have  been  greatly  damaged  by  the  placing  of  the  pole  where 
it  now  is,  and  will  sustain  much  damage  in  the  future  if  it  be 
Hot  removed.  The  petition  further  states  that  the  defendant 
has  not  caused  the  damage  which  the  plaintiffs  kave  suffered, 
and  will  suffer  by  reason  of  the  erection  of  the  pole  to  be  asr 
sesaed,  nor  has  it  compensated  them  for  such  damage.  The 
[Jaintiffs  ask  for  a  mandatory  injunction  requiring  the  defend- 
ant to  remove  the  pole  from  their  property,  and  particularly 
from  the  front  of  their  dwelling  house;  and  they  ask,  further, 
diat  the  defendant  be  perpetually  enjoined  from  erecting  or 
maintaining  the  pole  in  front  of  their  dwelling,  and  for  general 
squitable  relief.  The  demurrer  is  based  upon  the  ground  that 
the  petition  does  not  state  facts  which  entitle  the  plaintiffs  to  the 
relief  they  ask. 

1.  The  acts  of  Congress  under  which  the  town  of  Fort  Madi- 
K>n  was  platted  are  found  on  pages  962-964  of  the  Revision  of 
1860.  Those  acts  were  considered  in  the  case  of  City  of  Dvr 
buque  v.  Moloney,  9  Iowa,  450,  where  it  was  held  that  the  fee 
of  the  streets  of  a  city  platted  and  dedicated  by  virtue  of  those 
ftcts  waa^  subject  to  the  public  easement,  vested  in  the  owners  of 
flie  adjoining  lots,  and  that  the  city  had  no  right  to  use  the 
ftareets  for  any  purpose  different  from  that  for  which  they  were 
originally  designed.  The  same  principle  was  approved  in  Cook 
V.  City  of  Burlington,  30  Iowa,  94.  In  Williams  v.  Carey,  73 
Iowa,  196,  34  N.  W.  813,  a  distinction  between  cases  when  the 
£ee  to  streets  is  in  the  abutting  property  owners  and  when  it  is 

the  city  was  noticed.  It  follows  that  the  defendant  in  this 
could  not  rightfully  acquire  from  the  city  nor  exercise 
rights  in  the  street  which  were  not  authorized  by  the  dedication 
of  the  streets,  but  are  inconsistent  with  the  easement  granted  to 
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the  publia    Section  464  of  the  Code  of  1873  gave  to  citieB  and 
towns  power  to  authorize  or  forbid  the  location  and  laying  dom 
of  tracks  for  street  railways  on  all  streets^  alleys^  and  paUio 
places.     See,  also,  Damour  v.  Lyons  City,  44  Iowa,  276.   It 
now  appears  to  be  settled  that  an  ordinary  surface  street  raihraj 
operated  by  animal  power  is  not  a  new  or  additional  bordea 
upon  the  public  easement  in  a  street^  but  one  which  the  right  of 
the  public  to  use  the  street  authorizes  for  the  purpose  of  facili- 
tating public  travel    Citizens'  Coach  Co,  v.  Camden  Horse  £. 
Co.j  33  N.  J.  Eq.  267 ;  Attorney  General  v.  Metropolitan  B.  Co., 
125  Mass.  616 ;  Hobart  v.  Railroad  Co.,  27  Wis.  194 ;  Texas  S 
P.  Ry.  Co.  V.  Rosedale  St.  Ry.  Co.,  64  Tex.  80 ;  EllioU  v.  Baa- 
road  Co.,  4  Am.  Electl.  Cas.  449,  32  Conn.  679 ;  Carson  w. 
Railroad  Co.,  35  Cal.  325 ;  Merrick  v.  Railroad  Co.  (IT,  C), 
24  S.  E.  6C7 ;  Cincinnati  £  8.  0.  Ave.  8t.  Ry.  Co.  v.  VMage  of 
Cumminsville,  14  Ohio    St  523;  Brown  v.  Duplessis,  14  Li. 
Amu  842 ;  Railroad  Co.  v.  O'Daily,  12  Ind.  561 ;  Chicago,  B. 
&  Q.  R.  Co.  V.  West  Chicago  St.  R.  Co.  (IlL  Supw),  40  N.  K 
1008 ;  Jaynes  v.  Railway  Co.  (Neb.),  7  Am.  ElectL  Caa.  828, 74 
N.  W.  67 ;  Booth,  St.  Ry.  Law,  sec.  83. 

Streets  are  designed  for  public  uses,  among  which  are  the 
construction  and  operation  of  street  railways;  and  if  they  are  so 
constructed  and  operated  as  not  to  affect  prejudicially  the  rights 
of  the  public;  nor  to  interfere  with  the  proper  use  of  the  street 
by  others,  no  burden  not  contemplated  by  the  dedication  of  the 
street  is  placed  upon  it.  In  such  cases  the  kind  of  power  used  in 
operating  the  railway  is  wholly  immaterial.  It  is  said,  how- 
ever, that  the  erection  of  trolley  poles,  and  the  placing  of  wires 
upon  them,  is  a  permanent  obstruction  of  the  street  for  the  bene- 
fit of  the  street  railway,  which  necessarily  interferes  with  the 
proper  use  of  the  street  by  others.  That  poles  and  wires  might 
be  so  erected  and  arranged  as  to  have  that  effect  is  undoubtedly 
true,  but  the  mere  fact  that  the  spaces  they  occupy  cannot  be 
used  for  other  purposes  does  not  show  an  improper  use  of  the 
street    They  are  designed  to  aid  in  the  rapid,  convenient,  and 
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^ff>T>oTnif>Kl  transportation  of  persons  from  place  to  place,  and 
Ans  to  facilitate  the  use  of  the  street  by  the  public  for  whom  it 
was  intended.  It  is  tarue  that  some  authorities  hold  that  ihe 
erection  and  maintenance  of  poles  in  the  streets  do  cast  a  burden 
upon  ihe  street  which  it  was  not  intended  to  bear.  Jaynes  v. 
Railway  Co.,  supra,  and  cases  therein  cited.  But  the  greater 
weight  of  auAority  appears  to  sustain  the  conclusion  which  we 
reach.  Taggart  v.  Railway  Co.,  S  Am.  Electl.  Cas.  306,  16  B. 
L  669,  19  AtL  326 ;  Ealsey  v.  Railway  Co.,  3  Am.  ElectL  Cas. 
283,  47  N.  J.  Eq.  380,  20  Atl.  859 ;  LocJchart  v.  Railway  Co., 
(Pa.  Sup.),  3  Am.  ElectL  Cas.  314,  21  AtL  26;  Louisville  Bag- 
ging Mfg.  Co.  V.  Central  Pass.  Ry.  Co.  (Ky.),  4  Am.  ElectL 
Cas.  202,  23  S.  W.  592;  Railway  Co.  v.  Mills  (MicL),  8  Am. 
ElectL  Casw  333,  48  N.  W.  1007 ;  Chicago,  B.  &  Q.  R.  Co.  v. 
West  Chicago  8t.  R.  Co.  (IlL  Sup.),  40  N.  K  1008;  Cuniber- 
land  Telegraph  dc  Telephone  Co.  v.  United  Electric  Ry.  Co. 
(Tenn.  Sup.),  4  Am.  ElectL  Cas.  296,  29  S.  W.  104;  Crossw. 
Electricity,  sees.  108,  109,  182,  183 ;  Booth,  St  Ey.  Law,  sea 
88.  It  follows  from  what  we  have  said  that  an  abutting  lot 
owner  has  no  sufficienli  ground  to  complain  of  the  erection  and 
maintenance  of  street  railway  poles  in  the  street  in  front  of  his 
l^remises  if  they  are  properly  placed,  and  this  is  true  whether 
be  owns  the  f  ^  of  the  street  or  not. 

Our  attention  is  called  to  section  1324  of  the  Code  of  1873, 
18  amended  by  chapter  104  of  the  Acts  of  the  19th  General  As- 
sembly, which  relates  to  the  erection  of  telegraph  and  telephone 
poles  along  the  highways  of  the  State,  and  to  section  1325  of  the 
Code  of  1873,  which  provides  for  the  payment  of  damages 
caused  by  setting  poles  in  private  grounds,  but  we  do  not  find 
anything  in  these  sections  to  conflict  with  what  we  have  said. 
fl[t  has  been  held  in  some  cases  that  the  erection  of  telegraph  and 
telephone  poles  in  streets  imposes  a  new  burden,  because  they  do 
not  in  any  manner  aid  in  the  use  of  the  street  by  the  public; 
}mt^  as  no  question  of  that  character  is  involved  here,  we  Te- 
frain  from  expressing  any  opinion  in  regard  to  it. 
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2.  It  is  the  duty  of  a  street  railway  company  to  so  oods^imI 
and  operate  its  railway  as  not  to  interfere  unnecessarily  wift 
the  right  of  abutting  properly  owners  to  use  and  enjoy  Him 
property.     Cadle  v.  Railroad  Co.,  44  Iowa,  14;  Oroasw.  Eke- 
tricity,  85.     A  private  individual  may  maintain  an  action  for 
relief  from  injury  to  himself  or  his  properly  if  the  injury  be 
separate  and  distinct  from  that  which  affects  the  general  paUiflL 
Churchill  v.  Water  Co.,  94  Iowa,  89,  62  N.  W.  646.    Hie  poli- 
tion  in  this  case  alleges,  and  the  demurrer  admits,  that  the  plain- 
tiffs have  sustained  serious  injury  from  the  placing  and  maiih- 
taining  of  the  pole  in  its  present  location,  and  that  the  injuiy 
will  continue  if  the  pole  be  not  removed.     To  show  this  more 
clearly,  we  set  out  somewhat  more  fully  than  we  have  already 
done  the  substance  of  averments  contained  in  the  petitioik    In 
addition  to  the  platting  of  the  town,  the  location  of  the  property 
in  question,  and  the  adoption  by  the  defendant  of  the  trolley 
system,  the  petition  allies  that  the  plaintiffs  have,  since  the 
year  1892,  owned  and  occupied  as  a  homestead  the  premises 
described ;  that  the  defendant  erected  in  that  part  of  the  street 
appurtenant  to  their  property,  and  in  front  of  their  dwelling,  a 
pole  20  or  more  feet  in  height,  used  in  supporting  its  trolley 
wire,  and  similar  poles  at  intervals  on  each  side  of  the  street; 
that  the  poles  so  erected  were  connected  by  cross  wires  to  whidi 
the  trolley  wire  was  attached ;  that  it  was  not  necessary  to  place 
a  pole  in  froT.t  of  the  plaintiffs'  dwelling  house,  nor  on  that  part 
of  the  street  appurtenant  to  their  premises ;  that  the  pole  on  the 
opposite  siclo  of  the  street  to  which  the  one  in  question  is  at- 
tached is  from  four  to  six  fe^  further  north  than  is  the  one  in 
question,  and,  had  the  latter  been  placed  three  feet  further  nortfc 
than  is  the  one  to  which  it  is  attached,  it  would  still  have  been  in 
front  of  the  plaintiffs'  lot,  but  not  at  a  place  where  it  would 
have  damaged  the  plaintiffs'  premises  to  such  an  extent  as  to  be 
complained  of;  that  the  pole  in  question  is  a  nuisance  and  an 
obstruction  to  the  enjoyment  by  the  plaintiffs  of  their  premises 
and  homestead ;  that  it  was  placed  where  it  is,  not  because  of 
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•ny  necessity,  but  to  aimoy  the  plaintiffs,  and  to  injure  and  de- 
preciate the  value  of  their  property,  and  that  it  had  had  that 
effect;  that,  before  it  was  placed  where  it  is,  the  plaintiffs  pro- 
tested against  its  erection  there,  and,  after  its  erection,  offered 
to  pay  the  defendant  the  cost  of  moving  it  to  a  point  near  the 
north  line  of  their  property,  where  they  would  not  object  to  it, 
but  that  the  defendant  declined  to  accept  the  offer;  that  the 
I^aintiffs  have  been  greatly  damaged  by  the  placing  of  the  pole 
where  it  now  is,  and  will  continue  to  suffer  such  damage  until 
it  is  removed ;  and  that  they  have  not  been  in  any  manner  com- 
pensated for  such  damage. 

The  petition  in  this  case  states  that  the  pole  in  question 
was  placed  in  front  of  the  property  of  the  plaintiffs  without  ne- 
eessity  therefor,  to  annoy  them,  and  to  injure  and  depreciate  the 
value  of  their  property ;  that  it  is  an  obstruction  to  the  enjoy- 
ment by  them  of  their  property;  that  it  has  depreciated  the 
value  of  that  property,  and  caused  great  damage  to  the  plain- 
tiffs, and  will  continue  to  cause  such  depreciation  and  damage 
if  not  removed;  and  that  they  have  not  been  compensated  for 
the  damage  received.  Applying  the  rule  of  the  statutes  and 
aathorities  cited,  we  conclude  that  the  statements  of  the  petition 
are  of  ultimate  facts,  which  show  a  cause  of  action,  although  it 
may  be  true  that  a  motion  for  a  more  specific  statement  as  to 
the  manner  and  extent  of  the  obstruction  and  its  effect  might 
have  been  required  had  it  been  asked.  But  the  ultimate  fact  was 
the  unnecessary  obstruction  of  the  use  and  enjoyment  of  the 
plaintiffs'  property  to  their  substantial  damage;  and  that  the 
petition  showed.  We  do  not  understand  the  appellee  to  question 
this  if  it  be  true  that  the  pole  in  question  may  have  been  so 
placed  and  maintained  as  to  give  to  the  plaintiffs  a  right  of 
action.  If  the  plaintiffs  can  prove  the  averments  of  their  peti- 
tion, they  might  recover  damages  for  the  injuries  sustained ;  but 
they  are  not  compelled  to  resort  to  that  remedy.  If  the  location 
of  the  pole  is  not  only  injurious,  but  unnecessary,  they  may  have 
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recourse  to  this  action  for  the  removal  of  the  pole.  Richards  t. 
Holt,  61  Iowa,  633,  16  N.  W.  595;  Oribben  v.  Hansen,  G9 
Iowa,  255,  28  N.  W.  584;  Harbach  v.  Railway  Co.,  80  lowi, 
693,  44  N.  W.  348. 

We  must  not  be  understood  as  holding  that  a  property  owner 
may  dictate  the  location  of  poles  in  front  of  his  premises^  nor 
that  he  may  recover  damages,  however  trivial,  which  may  be 
caused  by  their  location.    The  railway  company  has  the  right  Id 
so  place  its  poles  as  to  secure  the  best  results  for  its  railway, 
provided  that  it  so  places  them  as  not  to  cause  any  unneoessaiy 
injury.  The  injurious  consequences  which  it  must  guard  against 
are  those  of  a  substantial  character.     The  placing  of  poles  in 
front  of  property  is  seldom  desired  by  the  property  owner,  and 
may  in  some  slight  degree  interfere  with  the  use  of  hia  property, 
as  by  obstructing  the  view  from  it;  but  for  such  injury  alone  he 
would  rarely,  if  ever,  be  entitled  to  relief.    The  placing  of  a  pole 
in  a  walk  or  roadway,  however,  or  in  front  of  and  near  to  an  im- 
portant window,  if  the  pole  could  as  well  be  placed  elsewhere^ 
might  afford  ground  for  relief.    But  we  cannot  undertake  to  lay 
down  general  rules  which  would  govern  all  casea     "Rftchy  of 
necessity,  must  be  decided  according  to  its  own  facta     It  fol- 
lows from  what  we  have  said  that  the  District  Court  orrad  in 
sustaining  the  demurrer,  and  its  judgment  is  reversed. 

DsEMEB^  0.  J.,  wrote  dissenting  memorandum. 


Note. — See  note  2  at  end  of  Part  IL 
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ICoDkrmott  v.  Waxbxn,  Bbookfiexd  &  Sfbnoeb  Stsebt 

Bailway  Company. 

Ma89aehu9€tU  Supreme  Judicial  Court,  November  28,  1808. 

ElXCTBIO  8TBEET  RAELWATS  NO  ITEW  BX7BDBN. 


Ib  MaMachusetts,  the  law  recognizes  no  right  of  the  abutting  owner  to 
eompenaation  for  the  use  of  highways  for  street  railways,  including  those 
operated  by  electricity. 

A  statute  authorizing  selectmen  to  assess  the  dami^ges  suffered  by  abutting 
owners  on  account  of  the  construction  of  lines  for  the  "transmissiun  of 
intelligence  by  electricity"  and  of  '^electric  light  and  electric  power 
lines,"  does  not  affect  electric  railway  lines. 

Appeal  by  plaintiff  from  judgment  of  Superior  Court^  Wor- 
oeflter  County,  sustaining  demurrer  to  declaration. 

/.  22.  Thayer  and  A.  P.  Bugg,  for  appellant 

N.  Sumner  Myrich  and  J.  A.  Brackett^  for  appelleeu 

Knowi^ton^  J. :  The  plaintiff's  declaration  is  founded  on  an 
award  of  the  selectmen  of  Brookfield  assessing  damages^  on  the 
plaintiff's  petition,  against  the  defendant  corporation,  for  tlie 
ocnstniction  of  an  electric  railway  in  the  usual  manner  along 
and  upon  the  highway  opposite  the  plaintiff's  land  The  de- 
fendant demurred  to  the  declaration,  and  the  principal  ground 
of  the  demurrer  is  that  the  selectmen  had  no  jurisdiction  to  en- 
tertain the  plaintiff's  petition  and  make  an  award  in  her  favor. 
The  principal  question  in  the  case  is  whether  Puh.  St  a  109, 
secL  4,  amended  by  the  sUtnte  of  1884  (chap.  306),  is  appli- 
cable to  ordinary  street  railways  which  use  electricity  as  a  mo- 
tive power.  This  chapter  of  the  Public  Statutes,  prior  to  its 
amendment,  related  only  to  "companies  for  the  transmission  of 
intelligence  by  electricity."  The  amendment  above  referred  to 
extends  the  provisions  of  section  4,  allowing  the  assessment  of 
damages  in  certain  cases,  to  "electric  light  and  electric  power 
,"    At  the  time  of  the  enactment  of  this  amendment,  eleo- 
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trie  railways  were  not  known,  or  at  least  were  not  in  oommoa 
use.    In  the  statute  as  amended  there  is  no  reference  to  street 
railwaja     The  statute  in  regard  to  street  railways  is  Pulx  St 
c.  113,  and  it  oontains  elaborate  provisions  authorizing  the  ooo- 
stnicfjon  and  operation  of  such  railways.    By  section  39  of  tMs 
chapter  it  is  provided  ^^that  a  street  railway  may  use  such  moti?e 
power  on  its  tracks  as  ihe  board  of  aldermen  of  cities  or  the 
selectmen  of  towns  through  which  it  is  located  may  from  time  to 
time  permit."   Under  this  provision,  in  recent  years  street  rail- 
ways generally  have  adopted  electricity  as  their  motive  power. 
In  Howe  v.  Railway  Co.,  167  Mass.  46-48,  44  N".  K  886,  887, 
it  is  said  that  '^the  statutes  of  the  commonwealth  make  no  pro- 
vision for  compensation  to  abutters  when  an  electric  railway  is 
laid  in  a  public  way,"  etc. ;  and  we  are  of  opinion  that  the  legb- 
lature  did  not  intend  by  St  1884,  c  806,  sec.  1,  to  abridge  tiis 
rights  of  street  railway  companies,  or  to  affect  theon  in  any 
way.    It  seems^  rather,  that  companies  for  the  productiott  and 
sale  of  electric  power  or  of  electric  light  were  intended  to  be 
brought  withim  the  provisions  of  the  statute.     While  electric 
railways  use  electric  power,  they  are  not  properly  called  electrio 
power  companies.    Their  use  of  power  is  only  in  their  own  busi- 
ness of  maintaining  and  operating  railways  for  the  transporti- 
tion  of  passengers  or  freight    In  the  same  way  they  use  electric 
light  for  the  illumination  of  their  cars,  but  they  are  not  for 
either  of  these  reaBons  electric  power  companies  or  electric  light 
companiea     They  are  not  in  the  business  of  manufacturing  or 
furnishing  electric  power  or  electric  light  for  others.    We  are  of 
opinion  that  the  statute  relied  on  is  inapplicable  to  the  facts 
stated  in  the  petition,  and  that  it  gives  the  selectmen  no  juris- 
diction to  act  upon  the  petition.    It  follows  that  their  action  wtw 
without  warrant  in  law   and  that  their  award  was  void.    Law- 
rence V.  Smith,  5  Mass.  362 ;  Riley  v.  City  of  Lowell,  117  Mass. 
76 ;  Custy  v.  City  of  Lowell,  id.  78. 
Judgment  affirmed. 


Note. — Sec  note  2  at  end  of  Part  II. 
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!«▲  Crosse  City  Railway  Company  y.  E.  C.  Hjqbse. 

WiBoanain  Supreme  Court,  September  25,  1900. 

(107  Wis.  380.) 
Slectrio  street  railway  no  additional  burden. 

(Head-note  by  the  Judge) : 

Tbe  rule  as  regards  whether  a  street  railroad  is  an  additional 
burden  on  the  fee  title  to  the  street  on  which  it  is  located, 
established  in  Uobuurt  v.  Railroad  Co,,  27  Wis.  194,  applies  to  street 
laUroads  operated  by  electric  power  communicated  by  means  of  a 
trolley  wire  supported  oyer  the  track  by  cross  wires  attached  to  poles 
set  in  the  streets  near  the  outer  edge  of  the  sidewalk  lines,  so  far  as  the 
emstruction  and  operation  of  such  roads  fall  within  the  principle  of 
such  case. 

The  doctrine  of  Krueger  v.  Telephone  Co,  (Wis.)  7  Am.  Eleetl.  Cas.  285, 
namely,  that  any  new  use  of  a  street  which  to  any  extent  requires  a  per- 
manent occupancy  thereof  is  an  additional  burden  on  the  fee,  applicable 
to  telephone  lines,  does  not  apply  to  electric  street  railroads,  because 
such  railroads  are  but  an  improved  method  of  using  the  street  to  effect 
Ha  original  design.  The  two  doctrines  divide  on  whether  the  use  of  the 
■treet  is  new,  having  regard  to  the  original  purpose  thereof,  or  the  use 
ia  only  a  new  mode  of  devoting  the  street  to  public  travel,  i^^  oriinnal 
purpose. 

Tbe  principle  of  Hobart  v.  Railroad  Co.  may  be  stated  as  follows:  A  rail- 
road, constructed  on  the  grade  of  a  street  and  operated  so  as  not  to  ma- 
terially interfere  with  the  common  use  thereof  for  public  travel  by 
ordinary  modes,  or  with  private  rights  of  abutting  land-owners,  and  for 
the  purpose  of  transporting  persons  from  place  to  place  on  such  street 
at  their  reasonable  convenience,  is  not  an  additional  burden  on  the  fee 
thereof. 

A  railroad  satisfies  the  above  essentials,  regardless  of  the  motive  power 
used  or  how  it  is  applied,  if  it  be  strictly  a  street  railroad  for  the  car- 
riage of  passengers  on  the  street,  taking  them  on  and  discharging  them 
at  reasonable  points,  and  it  be  so  constructed  and  operated  as  not  to 
materially  interfere  with  the  ordinary  modes  of  using  the  street  for 
public  travel  or  with  private  rights. 

A  supporting  trolley-wire  pole,  set  in  a  street  in  front  of  the  sidewalk, 
does  not  violate  the  above  rule  if  it  be  placed  with  reasonable  regard  for 
the  convenience  of  the  owner  of  the  fee  of  the  land  on  which  it  is  located, 
and  so  as  not  to  materially  interfere  with  access  to  his  lot  outside  the 
street  line. 

"Oues  of  this  series  cited  in  opinion:  Krueger  v.  Wisconsin  Teleph,  Co., 
vol.  7,  p.  286;  Zehren  v.  Milwaukee  Eleo.  Ry.  d  L.  Co,,  vol.  7,  p.  846; 

VOL.   VIT 2*. 


870  AMERICAN  ELECTEIOAL  CASES,      [vou  T 

Railway  Co.  v.  Higbee. 


Williams  v.  City  Eleo.  Ry.  Co.,  vol.  3,  p.  231 ;  Jaynes  v.  Omaha  81.  Ay. 
Co.,  vol.  7,  p.  328 ;  Louisville  Bagging  Mfg.  Co,  v.  Cent.  Pass.  R$.  Co^ 
Yol.  4,  p.  202;  State,  Roebling,  Froa.,  v.  Trenton  Pass,  B.  Co.,  toI.  b. 
p.  137;  Detroit  City  Ry.  v.  Mills,  vol.  3,  p.  333;  Taggart  o.  Hewpori  HL 
Ry.  Co.,  vol.  3,  p.  306;  Halsey  v.  Rapid  Trans.  8t.  Ry.  Co.,  vol.  3,  p.  283; 
Lockhart  v.  Craig  8t.  Ry.  Co.,  vol.  3,  p.  314;  Cin.  Ina,  PI.  Ry.  Co.  «.  Cit^, 
etc.,  Asa^n,  vol.  3^  p.  343;  Dean  v.  Ann  Arbor  8t.  Ry.  Co.,  vol.  4,  p.  172; 
Ogden  City  Ry.  Co.  v.  Ogden  City,  vol.  3,  p.  321;  Cumberland  f aL  4 
Teleph.  Co.  v.  United  Eleo.  Ry.  Co.,  vol.  4,  p.  297. 

Appeal  from  Circuit  Court,  La  Crosse  County. 

Action  to  enjoin  the  defendant  from  cutting  down  an  eleetrie 
street  railway  pole,  which  was  erected  in  the  usual  way  at  the 
outer  edge  of  the  sidewalk  on  his  property,  on  one  c/f  the  streeti 
of  the  city  of  La  Crosse,  Wis.  Sufficient  facts  are  pioperlj 
stated  in  the  complaint  to  constitute  a  good  cause  of  acdon 
against  the  defendant,  if  electric  street  railroad  poles  may  \» 
legally  placed  in  a  city  street,  when  so  located  as  not  to  ^late^ 
ially  interfere  with  public  travel,  or  access  to  and  egress  from 
abutting  property,  without  the  consent  of  the  owner  of  soeii 
property,  or  his  being  compensated  for  a  taking  of  his  property 
for  the  public  use.  The  defendant  interposed  a  general  demll^ 
rer  to  the  complaint^  which  was  sustained^  and  plaintiff  ip* 
pealed. 

Losey,  Woodward  £  Lees,  for  appellant. 

Higbee  £  Bunge,  for  respondent 

Mabshall^  J. :  The  decision  appealed  from,  as  we  avB  in- 
formed, was  made  on  the  theory  that  the  case  is  controlled  by  the 
conclusion  reached  in  Krueger  v.  Telephone  Co.  (Wis.),  7  Am. 
Electl.  Cas.  285,  81  K  W.  1041,  regarding  the  right  to  main- 
tain telephone  poles  in  public  highways  without  the  consent  of 
abutting  property  owners,  and  the  reasoning  that  led  to  such 
conclusion.    Counsel  for  respondent  urge  the  same  view  in  this 
court,  so  we  are  confronted  at  the  outset  with  the  question  of 
whether  the  point  now  presented  has  been  in  effect  decided  and 
the  law  in  rearard  to  it  established  for  this  State  against  appel« 
lanf  s  contention  to  the  effect  that  an  electric  railway  pole  in  a 
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eity  street^  properly  placed,  is  not  an  additional  burden  upon, 
the  fee  title  to  the  land  over  which  the  street  is  laid. 

We  shall  not  discuss  at  any  great  length  what  was  said  in  the 
Emeger  case,  for  tbe  purpose  of  explaining  and  rendering  the 
reasoning  of  the  opinion  there  more  dear  and  consistent  with 
Ae  conclusions  here  than  they  seem  to  have  been  to  counsel  for 
respondent  and  to  the  learned  court  that  decided  this  case  be- 
low. If  there  exist  any  necessity  for  making  the  opinion  in  tbe 
Erueger  case  more  definite  and  certain,  it  is  not  perceived  here. 
What  was  said  there  should  be  read  and  considered  with  refer- 
ence to  the  points  decided,  upon  which  the  final  decision  was 
pomided.  Such  points  are,  first,  the  law  governing  the  right  of 
telegraph  and  similar  companies  to  erect  and  maintain  poles  and 
lines  on  public  streets  and  highways,  does  not  extend  beyond  the 
public  right  to  the  street,  hence  is  subject  to  the  private  rights 
of  the  owners  of  the  fee  of  the  land  covered  by  the  streets,  who 
must  be  dealt  with  independent  of  such  law,  if  such  poles  con- 
idtate  an  additional  burden  upon  such  fee;  second,  as  regards 
the  contingency  suggested,  as  between  the  rule  in  jurisdictions 
holding  that  any  qiuisi  public  use  of  a  street  is  permissible  that 
is  not  so  inconsistent  with  the  original  design  thereof  as  to  ma- 
terially interfere  therewith,  under  which  telephone  and  tele- 
graph lines  in  public  streets  have  been  held  not  to  be  an  addi- 
tional burden  upon  the  fee,  and  the  rule  adopted  by  the  great 
majority  of  courts  and  supported  generally  by  law  writers, — 
that  a  new  mode  of  using  a  public  highway  so  wholly  different 
from  the  original  mode  of  use  as  to  really  constitute  a  new  use 
affects  private  rights,  though  such  use  may  in  some  d^ree  affect 
the  original  design  of  the  way,  if  it  requires  to  some  extent  a  per- 
manent occupancy  of  the  street,  r^ardless  of  whether  such  occu- 
pancy materially  interferes  with  the  primary  use  of  the  street, — 
under  which  rule  the  maintenance  of  telegraph  and  telephone 
poles  on  public  streets  has  been  held  to  be  an  additional  burden 
on  the  fee,  for  which  the  abutting  owner  must  be  compensated, 
the  court  inclines  to  and  adopts  the  majority  rule  above  so  far  as 
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relates  to  telefphone  lines.    That  course  was  followed,  as  was  re- 
marked, in  view  of  the  fact  that  the  latter  rule  has  the  greater 
9uppoi-t,  aa  indicated,  and  the  further  fact  that  a  middle  gnnmd 
for  street  railways  was  adopted  for  this  State  in  Hohart  v.  Uotl- 
road  Co,,  27  Wis.  194.    All  said  in  the  opinion  as  to  permaiieiit 
occupancy  of  a  street  by  a  qtuisi  public  corporation  for  a  par- 
pose  not  originally  contemplated  in  the  acquiremenrt  of  the  land 
covered  by  it  for  public  use,  being  of  itself  a  new  burden  upon 
the  fee  thereof,  was  said  arguendo,  and  as  mere  backing  for  the 
extreme  rule  in  favor  of  abutting  property  owners,  adopted  as  to 
telephone  lines,  but  which,  as  indicated  in  the  opinion,  has  been, 
since  the  Hobart  case,  contrary  to  the  policy  of  the  State  regard* 
ing  street  railways,  as  the  opinion  clearly  shows. 

So,  as  we  have  seen,  there  is  nothing  in  the  Krueger  case, 
when  rightly  understood,  and  when,  we  may  properly  say,  under- 
stood as  the  language  of  the  opinion  clearly  indicates,  to  affect 
the  question  raised  in  this  case.  That  is  all  we  deem  neeessaiy 
to  say  regarding  the  Krueger  case.  It  established  the  law  for 
this  State,  governing  the  question  presented  for  decision  and 
decided,  and  the  opinion  should  not  be  read  as  in  any  way  limit- 
ing the  law  regarding  street  railways,  laid  down  in  the  early  case 
in  this  court 

From  what  has  been  said  this  case  is  left  to  turn,  on  whether 
a  street  railroad  pole,  properly  placed,  is  an  additional  burden 
on  the  fee  of  the  land  upon  which  it  is  located,  within  the  jMrin- 
ciple  of  Ilohart  v.  Railroad  Co.  Such  principle,  briefly  stated, 
is  that  a  railroad,  constructed  and  operated  in  the  street  of  a 
city  at  grade,  so  as  not  to  materially  interfere  with  its  common 
use  for  public  travel  by  ordinary  modes,  or  with  private  rights 
of  abutting  land  owners,  for  the  purpose  of  transporting  per- 
sons from  place  to  place  on  such  street  at  their  reasonable  con- 
venience, is  not  an  additional  burden  upon  the  fee  thereof. 

In  Chicago  &  N.  W.  Ry.  Co.  v.  Milwaukee,  B.  dc  K.  Electric 
Ry,  Co.,  95  Wis.  561,  70  K  W.  678,  37  L.  R  A.  856,  the  court 
pointed  out  the  significance  of  the  purpose  of  a  street  railway 
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as  indicated  in  the  rule  under  consideration,  namely,  the  car- 
riage of  passengers ;  also  the  significance  of  the  place  where  such 
purpose  may  be  exercised,  namely,  in  city  streets;  and  it  was 
held  that  a  railway  having  for  its  purpose  the  carriage  of  freight, 
a  commercial  railway,  is  not  covered  by  the  Hobart  case. 

In  Zehren  v.  Light  Co.,  7  Am.  Electl.  Cas.  345,  99  Wis.  83, 
74  N.  W.  638,  41  L.  R  A.  575,  the  significance  of  that  part  of 
the  rule  of  the  Hobart  case  relative  to  where  a  street  railway 
may  be  constructed  was  again  pointed  out  and  discussed,  and  it 
was  held  that  it  does  not  extend  to  a  purely  country  highway. 
So  it  wiU  be  seen  that  the  law  governing  the  subject  under  dis- 
cussion, as  laid  down  when  first  considered  in  this  court,  has  not 
since  been  extended  or  limited  No  reason  is  perceived  and 
none  contended  for,  as  we  understand  it,  why  such  law  should 
now  be  extended.    The  issue  raised  must  be  tested  accordingly. 

It  is  claimed  by  appellant  that  no  significance  should  be  given 
to  the  fact  that  in  the  Hobart  case  the  motive  power  was  ob- 
tained by  the  use  of  horses,  while  the  contrary  is  urged  by  coun- 
sel for  the  respondent,  attention  being  called  to  the  following 
language  of  the  chief  justice  in  Chicago  &  N.  W.  Ry.  Co.  v. 
MHwavkee,  B.  £  K.  Electric  Ry.  Co.,  supra,  "There  is  cer- 
tainly far  more  difference  in  the  use  of  mere  horse  power,  as  in 
Hobart  v.  Railroad  Co.,  supra,  and  electric  power,  as  in  the  case 
of  the  defendant,  than  there  is  in  the  case  of  electricity  and 
steam."  When  that  language  is  read  with  reference  to  the  point 
under  consideration^  it  will  be  seen  that  it  was  not  intended  to 
convey  the  idea  that  the  difference  between  horses  as  a  motive 
power  and  electricity  is  sufficient  to  render  a  street  railroad  an 
additional  burden  upon  the  fee  of  the  land  on  which  the  street 
is  located.  The  question  to  which  the  quoted  language  referred 
is,  why  should  an  ordinary  steam  commercial  railroad  company 
be  required  to  pay  for  its  right  of  way  in  the  public  streets,  to 
the  owner  of  the  fee  of  the  land  upon  which  the  railroad  is  cour 
structed,  and  an  electric  street  railroad  company  be  free  from 
that  burden  ?    The  mere  difference  in  motive  power  would  seem 
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to  be  iiisfufBcient^  it  was  said ;  and  aa  a  further  reaaon  why  mm 
motive  power  should  not  be  the  test^  the  idea  was  suggested  mr 
pressed  in  the  language  which  counsel  for  respondent  deem  id 
significant  What  would  be  fairly  gathered  from  all  that  im 
said  on  the  subject  is  that  the  motive  power,  of  itself,  is  not  mif- 
ficient  to  class  an  electric  street  railway  with  an  ordinary  rail- 
road, as  regards  its  being  an  added  burden  upon  the  fee.  That 
is  in  line  with  all  or  nearly  all  authority  on  the  subject.  WU- 
liams  V.  Railway  Co.  (C.  C),  3  Aul  Electl.  Cas.  231,  41  Fol 
556 ;  Jaynea  v.  Railway  Co,,  7  Am.  ElectL  Cas.  828,  53  NehL 
631,  74  :sr.  W.  67,  39  L.  R  A.  751 ;  LovisvUle  Bagging  Mfg.  Co. 
V.  Central  Pass.  Ry.  Co.,  4  Am.  Electl.  Cas.  202,  95  Ky.  50,  88 
S.  W.  592 :  Roebling  v.  Railroad  Co.,  6  Am.  ElectL  Cas.  137, 
58  N.  J.  Law,  666,  32  Atl.  1090;  Reid  v.  Railroad  Co.,  7  Am. 
Eloctl.  Cas.  — ,  94  Va.  117,  26  S.  E.  428,  36  L.  R  A.  274; 
Briggs  v.  Railroad  Co.,  79  Me.  363,  10  AtL  47;  Newell  v.  Rail- 
way Co.,  35  Minn.  112,  27  K  W.  839 ;  Nichols  v.  Railway  Co., 
87  Mich.  361,  49  N.  W.  538,  16  L.  R  A.  371;  Railway  Co.  v. 
Mills.  3  Am.  ElectL  Cas.  333,  85  Mich.  634,  48  N.  W.  1007; 
Booth,  St  Ky.  Law,  sec  80;  Joyce,  Electric  Law,  sees.  344, 
845. 

The  subject  last  referred  to  has  been  considered  by  the  ooortB 
of  most  of  the  States  of  the  Union,  and  many  of  the  Federal 
courts,  with  the  uniform  result  indicated.  A  brief  referenoe  to 
particular  decisions  will  give  point  to  what  has  been  said. 

In  People  v.  Kerr,  27  N.  Y.  188,  Mr.  Justice  Emott,  speak- 
ing for  the  court,  said :  "I  do  not  attach  any  importance  to  the 
motive  power.  I  have  no  doubt  that  steam  will  ultimately  be 
applied  to  carriages  upon  common  roads,  and  I  suppose  it  mi^t 
be  used  upon  these  iron  ways  without  affecting  the  present  ques- 
tion/'— the  rights  of  abutting  property  owners. 

In  Newell  v.  Railway  Co.,  supra^  the  right  to  use  steam  as  a 
motive  power  to  operate  street  cars  was  sustained,  the  evidenoe 
showing  that  the  motor  was  so  designed  as  not,  in  tlie  operation 
of  hauling  street  cars,  to  be  materially  different  from  horse  or 
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flectric  power  as  regards  interference  with,  ordinary  public 
IntYely  or  wiUi  private  rights.  The  court  said  that  the  test  to  be 
qppliedy  in  d^;ermining  whether  a  railway  oonstructed  on  a 
ttieot  and  operated  by  tlie  use  of  a  steam  motor  is  an  additional 
iinrden  upon  ike  fee,  is  whether  it  is  in  fact  a  ^'street  raili*oad" 
as  the  term  is  commonly  understood, — a  railroad  constructed 
and  operated  in  aid  of  passenger  travel  on  the  street  over  which 
ii  nins^  by  taking  on  and  discharging  passengers  at  street  cross- 
ings,— and  whether  it  is  constructed  on  the  street  grade  and 
operated  so  as  not  to  materially  interfere  with  the  ordinary  com- 
mon use  of  the  street  or  with  the  access  to  abutting  property. 
Moses  V.  Railroad  Co.,  21  111.  516,  is  to  the  same  effect 

In  Railway  Co.  v.  Mills,  supra,  the  court  considered  all  the 
elementB  tliat  can  be  suggested  why  the  use  of  electricity  as  a 
motiye  power  should  render  a  street  railroad  operated  by  such 
power  different  from  a  street  railroad  operated  by  horse  power, 
as  regards  being  an  additional  servitude  upon  the  fee  of  the 
street  owned  by  the  abutters,  and  it  was  decided  against  the  con- 
tentions of  the  abutter  on  all  points.  The  decision  was  subse- 
qnantly  referred  to  in  a  case  involving  tiie  same  subject,  and 
aflSrmed,  the  court  remarking  that  there  is  almost  a  consensus 
of  judicial  opinion  in  that  direction. 

So  it  follows  that  in  determining  whether  a  street  railroad  is 
an  additional  burden  upon  the  land  already  set  aside  for  the 
public  use  as  a  highway,  we  are  to  look  to  the  manner  of  its  con- 
struetion  and  use,  and  not  to  the  motive  power.  The  latter  may 
be  steam,  horse,  electric  or  compressed  air  power,  and  the  road 
and  its  operation  be  consistent  with  the  common  public  use  for 
which  the  street  was  originally  designed,  and  not  violate  private 
rights ;  and  either  may  be  so  used,  and  the  road  be  so  constructed 
and  operated,  as  to  have  the  opposite  effect  Electric  railroads 
constructed  in  the  usual  way  and  operated  by  the  use  of  the  over- 
head trolley  wire  supported  by  cross  wires  fastened  to  poles  set 
at  the  curb  lines  of  the  street,  or  otherwise  located  so  as  not  to 
materially  interfere  with  the  ordinary  common  use  of  the  street, 
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belong  to  the  former  dass^  as  we  shall  see  later;  and  that  ha 
become  so  firmly  established  by  the  courts  that  it  cannot  be  eofr 
sidered  open  to  serious  question^ 

If  the  crucial  test,  to  be  applied  in  determining  Tvh^ihflr  i 
street  railway  company  is  entitled  to  a  free  right  of  way  along  i 
public  street  as  against  abutting  property  owners,  were  whether 
a  different  motive  power  is  used  than  was  contemplated  when  the 
street  right  of  the  public  was  acquired,  all  new  discoveries  of  im- 
proved modes  of  ti'avel  would  require,  as  has  often  been  remazked, 
dealing  with  the  owners  of  the  fee  of  the  land  on  which  the 
streets  are  located  before  the  public   could    have   the  benefit 
thereof.     When  a  new  mode  of  using  the  public  streets  and 
highways  is  adopted  the  question  arises  of  whether  it  violates 
the  rights  of  the  owners  of  tlie  fee  to  the  streets  and  is  inoonsutr 
ent  with  the  original  design  in  setting  the  land  aside  for  a  public 
thoroughfare,  keejnng  in  view  the  fact  that  such  design  is  pre- 
sumed to  have  contemplated  the  adoption  from  time  to  time  ci 
improvements  in  mechanical  appliances  and  their  use  in  aid  of 
travel  upon  the  street, — the  keeping  abreast  with  the  march  of 
civilization,  with  the  growth  of  population  and  oonsequeot  in- 
crease of  travel,  so  as  to  adequately  satisfy  public  needs  and  oon- 
vemiences.    Lands  are  set  aside  for  public  streets  and  highwiys, 
not  for  the  present,  with  its  necessities  and  modes  of  use^  bat  for 
all  time,  with  all  the  added  demands  that  may  be  made  upoQ  Ae 
public  ways  within  the  scope  of  their  original  design,  in  the 
course  of  natural  development  that  is  constantly  going  on.    Sub- 
ject to  that  test  the  traction  engine,  automobile,  and  street  rail- 
ways, regardless  of  the  motive  power  used,  are  entitled  to  the  use 
of  the  street,  subject  to  the  necessity  for  consent  by  paUie 
authority  in  pi-oi)er  cases,  and  reasonable  police  regulations. 

Here,  as  we  have  seen,  appellant's  railroad  is  not  outside  of 
the  Hobart  ease  because  of  the  motive  power  used.  It  is  within 
the  rule  in  that  it  is  for  the  carriage  of  passengers  and  is  strictly 
a  street  railway.  The  complaint  shows  that  the  railway  was  oon- 
stnict-ed  by  l^slative  authority  in  all  respects  according  to  the 
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ordnance  of  the  city  of  La  Creese  granting  to  appellant  its  fran- 
chises ;  that  the  poles,  indudiog  the  particular  polo  in  question, 
were  placed  at  the  curb  lines  of  the  streets  under  the  supervision 
and  direction  of  the  proper  city  official;  and  that  the  mode  of 
ooDstruction  adopted  generally  is  the  usual  mode,  where  electric 
power  is  used  and  communicated  to  the  car  motor  by  means  of 
an  overhead  trolley  wire  supported  by  cross  wires  attached  to 
poles  set  at  or  near  the  curb  lines  of  the  streets.  No  complaint 
is  made  against  the  use  of  the  streets  contemplated  by  appel- 
lant's franchise,  unless  the  manner  in  which  the  road  is  con- 
ftructed  on  respondent's  properly,  or  the  manner  in  which  it  is 
operated,  violates  private  rights. 

The  complaint  was  condemned  by  the  trial  court  merely  be- 
cause a  permanent  occupancy  of  the  street,  to  some  extent^  was 
shown ;  but  that  is  not,  of  itself,  material  in  cases  of  street  rail- 
waysw  As  has  been  shown,  the  reasoning  which  the  learned 
judge  supposed  he  was  bound  by  does  not  apply,  because,  unlike 
a  telephone  line,  the  purpose  of  a  street  railroad  is  within  the 
scope  of  the  original  design  of  the  street  Any  other  view  would 
condemn  Hobart  v.  Railroad  Co.,  and  the  decisions  of  all  the 
oonrts  that  have  sustained  the  rule  that  the  use  of  a  street  for 
ftaneet  railway  purposes  does  not  of  itself  impose  an  additional 
burden  upon  the  fea  It  is  useless  at  this  late  day  to  urge  that 
the  distinction  so  made  is  unreasonable.  It  has  the  sanction 
of  this  and  other  courts  for  upwards  of  a  quarter  of  a  century 
and  is  not  now  open  to  question. 

On  the  question  of  whether  the  manner  in  which  the  road, 
with  its  appurtenances,  was  constructed,  aflFects  the  right  of  the 
defendant  to  recover  for  an  additional  burden  upon  the  fee  of 
the  street^  we  must  come  down  to  the  simple  questdon  of  whether  ^ 
the  pole,  set  at  the  outer  edge  of  the  sidewalk  on  defendant's 
premises,  interferes  with  access  to  or  egress  from  his  property. 
We  understand  from  the  complain't  that  the  pole  was  not  located 
go  as  to  interfere  with  any  driveway  or  other  avenue  used  for 
passaee  to  or  from  the  street  to  rp<»Tx>ndent'8  property  outside  of 
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the  street  line.    It  merely  prevented  a  person  from  stepping  on 
or  off  the  sidewalk  at  the  precise  point  where  the  pole  wu 
located.    That  is  not  such  an  unreasonable  interference  with  pri- 
vate property  as  to  violate  the  rule  that  a  street  railway  cumot 
be  so  constructed  as  to  interfere  with  access  to  abutting  pn^ertj, 
without  the  coneent  of  the  owner  thereof.    As  well  might  ife  be 
said  that  the  mere  fact,  that  because  of  the  location  of  the  ndls 
in  the  street  one  traveling  with  a  vehicle  must  approach  to  or 
go  from  property  abutting  thereon  at  a  different  angle  than  be 
otherwise  would,  or  the  fact  that  he  cannot  as  conveniently  use 
the  street  in  front  of  such  property  for  ordinaiy  temporary  pur 
poses  incident  to  the  occupancy  thereof,  is  a  violation  of  private 
rights.    Interference  with  access  to  property,  within  the  metn- 
ing  of  the  street  railway  cases,  means  some  substantial  intorfer- 
(mca    Railway  Co.  v.  Mills,  95  Mich.  634,  48  N.  W.  1007; 
Joyce,  Electric  Law,  sec.  380.    A  street  railway  pole^  properly 
]>laced  at  the  curb  line  of  a  street^  no  more  interferes  with  aooeai 
to  or  egress  from  property  outside  of  the  street  line  than  a  lamp- 
post or  hitching  post  or  shade  tree^  and  no  more  interfera 
with  the  ordinary  use  of  the  street  for  public  traveL 

We  are  aware  that  there  is  at  least  one  case,  decided  in  a  oo<oit 
of  last  resort,  where  a  different  conclusion  was  reached.  We 
refer  to  Jaynes  v.  Railway  Co.,  7  Am.  ElectL  Cas.  328,  53  Neh. 
031,  74  N.  W.  67,  39  L.  R  A.  751.  The  opinion  there  shows 
that  the  subject  treated  did  not  receive  careful  study.  The  con- 
clusion reached  is  contrary  to  all  the  authoritiea  cited  by  the 
court  A  very  few  cases  were  cited, — ^but  a  small  fraction  of 
those  where  courts  have  considered  the  subject  under  discussion, 
— ^yet  those  referred  to  were  all  the  Nebraska  court  oould  find, 
so  said  in  the  opinion.  The  decision  was  based  on  the  theory 
that  any  exclusive  occupancy  of  any  part  of  a  street  by  a  street 
railway,  is  a  new  burden  on  the  fee  title  thereof.  An  effort  was 
made  to  harmonize  the  contrary  holdings  in  the  few  cases  oited, 
with  the  opinion,  which  seems  to  have  been  successful  in  the 
judgment  of  the  writer  of  tlie  opinion,  yet  success  was  reached 
by  thp  exercise  of  judicial  inirennity  that  has  few  parallels. 
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A  single  inetance  will  give  point  ix>  what  is  said  in  r^ard  to 
the  Tnanner  in  which  decided  cases  were  brought  into  harmony 
with  the  decision  of  the  Nebraska  court  Taggart  v.  Railway 
Co.,  3  Am,  ElectL  Cas.  306,  16  R  L  668,  19  Atl.  326,  7  L.  R 
A  205,  one  of  the  leading  eases  on  the  subject,  which  has  in  a 
measure  guided  many  courts,  was  referred  to.  There  the  plain- 
tiff,  who  was  the  owner  of  property  abutting  on  the  street  on 
whidi  a  horse  railway  was  located,  which  it  was  proposed  to 
diange  to  an  electric  street  railway  operated  by  the  overhead 
trollej  system,  desired  to  enjoin  the  railway  company  from 
erecting  poles  and  wires  in  front  of  his  property,  on  the  ground 
that  they  would  constitute  an  additional  burden  thereon.  The 
eonrt  decided  to  the  contrary,  referring  to  the  underlying  prin- 
dples  of  the  horse  railway  cases  to  justify  the  conclusion 
reached,  and  saying  that^  ^^It  does  not  appear  that  it  (the  street 
railway  operated  by  electricity)  occupies  the  streets  or  highways 
any  more  exclusively  than  if  it  were  operated  by  horse  power." 
lliat  holding  the  Nebraska  court  quickly  disposed  of  by  the  re- 
marie  that,  "There  is  no  question  but  that  the  law  of  the  case 
is  correctly  laid  down,  if  the  evidence,  or  the  record  on  its  face, 
sustains  the  ilnding  of  fact  made  by  the  court  that  the  electric 
street  railway  no  more  exclusively  occupies  the  street  than  an  or- 
dinary horse  railway."  There  was  no  finding  of  fact  involved 
in  the  case.  What  is  referred  to  as  a  finding  of  fact  is  the  con- 
elusion  of  the  appellate  court  as  regards  whether  an  electric  rail- 
way, with  its  wires  over  the  street  supported  by  cross  wires  at- 
tadied  to  poles  set  in  the  street,  "at  the  front  margin  of  the 
iidewclk,"  is  an  exclusive  occupancy  of  the  street  so  as  to  ma- 
tsrially  interfere  with  its  primary  use  or  violate  private  rights 
within  the  prindplee  governing  horse  railway  cases.  The  de- 
cision is  directly  contrary  to  that  in  the  Jaynes  case.  The  lat- 
ter is  out  of  harmony  with  all  judicial  and  text-book  authority. 
It  was  made,  as  it  seems,  by  overlooking  the  distinction  between 
a  mere  new  mode  of  devoting  a  street  to  the  use  originally  de- 
dgned,  which  admits  of  some  desr^^  of  permanent  occupancy 
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of  the  street  without  oompemsating  the  owner  of  the  fee  tide^ 
and  an  entirely  new  ufie  of  lihe  street — a  use  inconsisteiit  wifli 
it8  original  design — which  does  not  admit  of  sooh  occapanoj. 

If  a  mere  ohallenge  can  raise  a  question  for  judicial  oonadov 
ation,  however  well  settled  the  principles  involved  may  be,  ne 
ought  to  go  further  and  inquire  as  r^ards  whether  tlie  manner 
in  which  plaintiff's  road  is  operated,  as  shown  by  the  oomplaioft^ 
justifies  the  conclusion  that  it  cannot  be  classed  with  ordiniiy 
horse  power  railroads,  respecting  its  effects  upon  private  ri^ti 
That  is  a  field  that  has  been  explored  over  and  over  again,  as  tiie 
cases  heretofore  cited  indicate.    It  would  be  a  work  of  superao- 
gation  to  go  over  it  again  at  this  late  day.    No  new  light  mn 
he  shed  upon  it    The  question   has  been  illumined  by  the  wis- 
dom of  eminent  judges  of  most  of  the  courts  of  last  resort  in  this 
country,  and,  with  the  single  exception  mentioned,  so  far  as  we 
can  discover,  the  conclusion  has  been  reached  that  a  street  rail- 
way, having  its  track  laid  so  as  to  conform  to  the  surface  of  the 
street^  regardless  of  the  motive  power  used  or  how  applied,  so 
long  as  neither  private  rightis  nor  the  common  use  of  the  stteet 
for  public  travel  is  materially  affected,  is  governed  by  the  law 
early  laid  down  as  to  street  railways  operated  by  horse  power, 
and  that  the  ordinary  electric  street  railway,  with  its  trolley 
wire  supported  by  cross  wires  attached  to  poles  set  near  the 
outer  edge  of  the  sidewalks,  with  due  regard  to  the  abutting 
property  owner's  convenience,  satisfies  the  essential  menti<Mied. 
Such  a  railway  is  but  an  improved  method  of  using  the  street 
for  public  travel,  which  was  the  original  purpose  to  which  it  wis 
devoted.    So  was  the  horse  railroad  in  its  day.    The  same  prin- 
ciples that  justify  one  without  purchasing  the  right  from  abut- 
ting property  owners,  justify  the  other.    There  is  no  limit  to  the 
public  right  to  use  a  street,  and  every  part  of  it,  so  long  as  that 
use  is  in  aid  of  public  travel  thereon  and  does  not  unnecessarily 
interfere  with  the  common  use  of  the  way  by  ordinary  modes  of 
travel,  and  is  no  substantial  impairment  of  private  ricrhts  of 
property.    An  electric  car,  as  compared  with  a  horse  car,  in  re- 
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gtrd  to  freedom  from  interfering  with  private  rights,  is  superior 
MB  regards  relieving  the  street,  because  it  moves  more  rapidly, 
is  started  and  stopped  with  greater  facility,  and  will  readily 
mcrve  the  greater  number  of  persons  the  greater  distance  in  a 
given  time.     It  is  superior  as  regards  actually  obstructing  the 
street  because  of  its  more  rapid  motion  and  shorter  stops.    These 
oooaiderations,  and  many  others  that  might  be  mentioned,  have 
moved  courts  to  declare  the  law  as  here  indicated.    The  follow- 
ing are  a  few  of  the  multitude  of  cases    directly    on    the 
subject:  Briggs  v.  Railroad  Co.,  79  Me.  363,  10  Atl.  47;  Tag- 
gart  v.  Railway  Co.,  3  Am.  ElectL  Oas.  306,  16  R  I.  668,  19 
AtL  326,  7  L.  R  A.  205;  WUliams  v.  Railway  Co.  (C.  C),  41 
Fed.  666 ;  Nichols  v.  Railroad  Co.,  87  Midi.  361,  49  N.  W.  538, 
16  L.  R  A.  371 ;  Halsey  v.  Railway  Co.,  3  Am.  Electl.  Cas.  283, 
47  N.  J.  Eq.  380,  20  AtL  859 ;  Lochhart  v.  Railway  Co.,  3  Am. 
ElectL  Cas.  314,  139  Pa.  St  419,  21  AtL  26 ;  Cincirmati  In- 
clined-Plane Ry.  Co.  V.  City  £  Svhwrhan  Tel.  Assn,  3  Am. 
ElectL  Cas.  343,  48  Ohio  St  390,  27  N.  E.  890,  12  L.  R  A. 
534;  Louisville  Bagging  Mfg.  Co.  v.  Central  Pass.  Ry.  Co.,  4 
Am.  Electl.  Cas.  202,  95  Ky.  50,  23  S.  W.  592 ;  Dean  v.  Rail- 
way Co.,  4  Am.  ElectL  Cas.  472,  93  Mich.  330,  53  K  W.  396 ; 
Ogden  City  Ry.  Co.  v.  Ogden  City,  3  Am.  Electl.  Cas.  321,  7 
Utah,  207,  26  Pac  288;  Hoive  v.  Railway  Co.,  167  Mass.  46, 
44  N.  E.  386 ;  Birmingham  Traction  Co.  v.  Birmingham  Ry.  & 
Electric  Co.  (Ala.),  24  South.  602;  Chicago,  B.  &  Q.  R.  Co.  v. 
West  Chicago  St.  R.  Co.,  156  111.  255,  40  N.  E.  1008,  29  L.  R 
A  485;  Cumberland  Telegraph  &  Telephone  Co.  v.   United 
Electric  Ry.  Co.,  4  Am.  Electl.  Cas.  297,  93  Tenn.  492,  29  S. 
W.  104 ;  Taylor  v.  Railway,  91  Me.  193,  39  Ad.  560. 

In  Booth,  on  Street  Railway  Law  published  in  1892,  after  a 
review  of  all  judicial  authorities  down  to  that  time,  the  author 
said:  "After  a  full  consideration  of  the  various  objections 
raised  to  the  use  of  electricity,  every  court  of  last  resort  to  which 
the  questionj  has  been  submitted  has  held  that  the  electric  street 
railway  does  not  constitute  a  new  servitude,'^  and  "does  not 
Mititle  abutting  owners  to  compensation."     In  Joyce  on  Elfv»- 
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trie  Law,  published  in  June  of  this  year,  it  is  said  that,  in  emj 
State  where  a  sti*cet  railway  operated  by  horse  power  has  ben 
held  not  to  create  a  new  burden  upon  the  fee  title  to  the  street 
entitling  the  owner  of  such  title  to  compensation,  the  hiddiif 
has  been  the  same  as  regards  an  ordinary  electric  street  railway, 
except  in  Nebraska  in  Jaynes  v.  Railway  Co.,  supra.  In  Cuw 
berland  Telegraph  £  Telephone  Co.  v.  United  Electric  By.  Co., 
supra,  a  very  well-considered  case  decided  in  1893,  it  is  Baid 
that,  ''with  rare  unanimity  the  courts  have  concurred  in  holdiif 
that  an  electric  street  railway,  constructed  and  operated  upaa 
streets  by  means  of  an  overhead  trolley  wire  supported  by  poles, 
with  permission  of  the  public  authorities,  for  the  transportalioii 
of  passengers  only,  and  conforming  its  track  to  tlie  surface  of 
the  ground,  is  not  an  additional  servitude  upon  the  fee  within 
the  streets^  but  a  legitimate  use  of  the  streets  within  the  original 
general  purpose  of  their  dedication." 

The  length  to  which  we  have  gone  in  considering  the  qnee- 
tion  presented  on  this  appeal  is  only  justified  by  the  fact  that  tie 
precise  question  has  not  before  been  submitted  to  tliis  court  for 
decision,  and  was  reserved  for  further  consideration  in  Zehrei^ 
V.  Light  Co.,  supra,  in  such  a  way  as  to  invite  its  presentation 
when  a  proper  case  therefor  should  be  made  up.    It  seems  dear 
that  in  reaching  a  conclusion  that  the  demurrer  to  the  complaint 
was  improperly  sustained,  the  principles  of  Hobart  v.  Railroad 
Co.  are  followed  and  neither  limited  nor  extended.     It  will  be 
noted  that  this  opinion  does  not  lead  to  the  conclusion  that  an 
electric  street  railway  pole  may  be  placed  at  any  point  in  the 
street  near  the  outer  edge  of  the  sidewalk  without  being  an  added 
burden  upon  the  fee  title.    Keasonable  regard  must  be  had  in 
locating  such  poles,  for  the  convenience  of  abutting  property 
owners  in  the  enjoyment  of  their  property.    We  gather  from  the 
complaint  that  the  pole  in  this  case  was  properly  placed  in  re- 
spect to  that  rule.     The  order  appealed  from  is  reversed   and 
the  cause  remanded  for  further  proceedings  according  to  law» 
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S.  Ehbst  y.  Oaicdbn  &  Tbbnton  Railboad  CoicPAinr. 

Vew  Jeney  Court  of  Chancery,  November  27,  1900. 

BUCTBIO  8T1BET  BAILWAT  NO  NKW  BUBDEN. 

k  trollej  railway  upon  a  country  highway  is  not  an  additional  servitude 
the  land  of  an  abutting  owner,  who  owns  to  the  middle  of  the  road. 
of  this  series  cited  in  opinion:  Roehling  v.  Trenton  P0L88.  Ry.  Co., 
voL  6,  p.  137 ;  Weet  Jersey  R.  Co.  v.  Camden,  etc.,  Ry.  Co.,  yoI.  5,  p.  137 ; 
Zekren  v.  Milwaukee,  etc.,  Co.,  vol.  7,  p.  346;  Penna.  R.  Co.,  v.  Mont- 
yotnery  Co.  Paee.  Ry.  Co.,  yoL  6,  p.  166. 

Demnner  to  bilL 

Charles  K.  Chambers  and  Mark  22.  8ooy,  for  complainant. 

Howard  Flanders,  Bamuel  Belden,  and  David  J.  Pancoast, 
for  defendant 

'ELeed,  Y.  C  :  The  question  presented  by  these  demurrers  is 
Riiether  a  tarolley  railway  upon  a  ooim.try  highway  is  an  addi- 
ional  servitude  upon  the  land  of  the  abutting  owner,  who  owns 
bo  the  middle  of  the  road.  The  bill  is  filed  to  enjoin  the  oon- 
itroction  of  such  a  road  in  the  front  of  complainant's  property. 
From  tlie  bill  it  appears  that  the  complainant  owns  land  in  tlio 
township  of  Beverly,  in  Burlington  county,  fronting,  as  de- 
Ksribed  in  the  deed  set  out  in  the  bill,  179  feet  on  a  public  road, 
ilflo  called  ^'Warren  street,"  leading  from  the  city  of  Beverly  to 
Jbe  city  of  Burlington.  The  chai^  is  that  the  defendant,  under 
sertificate  of  incorporation  under  the  Act  of  1893,  for  the  tor- 
nation  of  trolley  companies,  and  under  an  ordinance  of  the 
ownship  of  Beverly,  is  about  to  construct  a  line  of  passenger 
"ailway,  to  be  operated  by  electricity,  over  the  said  road,  and 
iffor  the  land  of  the  complainant  lying  in  said  road,  without 
naking  compensation  to  complainant     The  question,  then,  is 
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whether  a  trolley  road  to  be  oonstructed  under  the  Act  of  1891 
imposes  a  burden  upon  the  land  of  an  abutting  owner  in  exoea 
of  public  easement  which  arose  by  the  creation  of  the  hi^wtj. 
The  law  is  settled  that  a  trolley  road  in  a  city  does  not  entitle  to 
oompeii&ation.      Boebling  v.  Railway  Co.,  6  Am.  ElectL  Cii 
137,  58  N.  J.  Law,  666,  34  AtL  1090,  33  L.  R  A.  129.    If  it 
imposes  an  additional  servitude  upon  land  over  which  a  oountrj 
highway  runs,  it  must  be  because  the  easement  in  the  public  in 
the  case  of  a  highway  or  township  differs  from  the  easemeni  ol 
a  street  in  a  pure  municipality ;  and  the  difference  must  be  in 
respect  to  the  propriety  of  the  use  in  either  highway  or  street  of 
such  a  method  of  locomotion.    Now,  a  street  may  be  put  to  many 
uses  which  are  disconnected  from  its  primary  purpose  of  oSet- 
iug  a  passage  for  vehicles  and  pedestrians.     These  oses  spring 
out  of  the  necessities  of  a  congeeted  urban  community.    It  may 
be  admitted  that  some  or  these  seoondary  uses  may  be  imposed 
upon  land  of  an  abutter  upon  a  street  without  oompensation, 
and  may  not  be  imposed  upon  an  abutter  along  a  highway. 
However  that  may  be,  I  fail  to  perceive  any  difference  in  the 
easement  which  the  public  has  in  a  country  road,  on  the  one 
hand,  or  a  city  street,  on  the  other,  which  would  make  a  trolley 
operated  under  the  Act  of  1893  an  additional  servitude  in  the 
one  instance,  and  not  in  the  otlier.   I  am  not  speaking  of  a  road 
built  and  run  in  the  manner  pictured  by  the  late  chancellor  in 
his  opinion  in  the  case  of  West  Jersey  B.  Co.  v.  Camden,  O.  A 
W.  By.  Co.,  5  Am.  Electl.  Caa  137,  62  K  J.  Eq.  31-35,  29 
Atl.  423.    Nothing  in  the  bill  intimates  that  the  cars  or  motive 
power  or  speed  or  tracks  are  to  be  different  from  other  roads 
known  under  the  name  of  "trolley  railways."    So  it  must  be  aa- 
simied  that  the  road  is  to  be  used  as  an  ordinary  street  railroad, 
the  motive  power  of  which  is  electricity.    The  features  of  such 
a  road  are  tliat  its  tracks  are  laid  so  as  not  to  interfere  with  the 
use  of  the  surface  of  the  road  by  other  vehicles;  that  its  cars  aro 
of  such  size,  and  run  at  such  a  speed,  as  not  to  interfere  with 
other  trafRc ;  that  such  stops  are  made  as  will  accommodate  those 


NEW  JERSEY,  1900.  886 


Ehret  ▼.  Railroad  Co. 


kiviiig  along  the  line  of  the  road.  So  used,  I  do  not  perceive  the 
twiBt  difference  in  Uie  adaptability  of  such  a  road  to  the  uses  of 
m  highway,  whether  it  be  a  country  road  or  a  municipal  street 
Ite  design  is  to  serve  the  primary  purposes  of  a  highway, 
vamely,  to  enable  people  to  pass  from  one  place  to  another.  If 
A  distinction  is  to  be  drawn  between  the  highways  and  streets, 
vpoQ  what  line  shall  they  be  distinguished  ?  If  density  of  popu- 
lation along  the  highway  is  to  be  the  criterion,  how  closely  must 
Ae  houses  stand  ?  Must  they  be  within  50  feet,  50  yards,  or  500 
jirdsy  to  destiroy  the  right  of  an  abutting  owner  to  damages? 
li  the  test  is  to  be  a  corporate  test^  and  all  roads  lying  within 
townfihips  tc  be  within  one  class,  and  all  roads  within  other 
nmnicipalities  within  the  other  class^  what  is  the  substantial 
basis  of  difference?  I  can  perceive  none.  Then,  again,  as 
out  by  Vice  Chancellor  Gbey  in  his  opinion  when  this 
was  before  him  upon  a  rule  to  show  cause  why  an  injunc- 
tion should  not  issue,  a  rural  community  in  a  short  time  may 
become  an  urban  community,  and  thus  the  abutter  upon  a  high- 
way, who  now  has  a  right  to  damages  for  the  location  in  front  of 
his  premises  of  a  street  railway,  the  next  year  may  be  stripped 
of  that  right  by  the  fact  that  neighbors  have  built  in  his  vicinage, 
or  because  the  lines  of  a  borough  have  been  extended  so  as  to  in- 
dade  his  property.  In  the  case  of  Zehren  v.  Light  Co.,  7  Am. 
Electl.  Cas.  345,  99  Wis.  83,  74  K  W.  538,  41  L.  R.  A.  575,  it 
was  held  that  an  electric  road  in  a  highway  was  different  in  its 
ptirpose  and  effect,  from  an  electric  road  in  a  street.  The  force 
of  the  opinion,  however,  was  spent  in  considering  the  right  to 
change  the  grade  of  the  highway,  for  the  sole  purpose  of  the 
electric  road,  so  as  to  seriously  impair  the  right  of  access  of  abut- 
ting owners.  It  was  held  that  the  power  of  a  municipality  to 
change  road  grades  will  be  controlled  by  the  courts,  where  it 
appears  that  the  change  is  not  for  municipal  purposes,  but  ex- 
clusively for  the  benefit  of  a  private  corporation.  It  was  also 
held  that  the  electric  road  was  an  additional  servitude,  but  the 
iistinction  between  highways  and  streets  is  not  elaborated.    The 
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oourt  was  content  with  the  authority  of  the  case  of  Permsylvam 
B.  Co.  V,  Montgomery  Co.  Pass.  By.  Co.,  5  Am.  ElectL  Cis. 
166,  167  Pa.  St  62,  31  AtL  468,  27  L.  R.  A.  766.    It  inis 
held  in  that  case  that  the  construction  of  a  street  passenger  rail- 
way upon  the  surface  of  a  highway  within  a  township  imposed 
an  additional  servitude.    In  the  opinion  in  that  case,  the  di5e^ 
ence  in  the  easement  of  the  public  in  a  city  street  and  in  a 
country  highway  was  illustrated  by  Pennsylvania    cases,  in 
one  of  which  it  was  held  that  a  pipe  line  could  not  be  laid  in 
a    highway,    and    in    the    other    that    it    oould    be    laid  in 
a  street,  without  imposing  an  additional  servituda     The  illus- 
trative   use,  it  is  perceived,     belongs    to    the    seoond    olaai 
of  sei-vitudes  already  mentioned.    The  purpose  of  a  street  rail- 
road, on  the  other  hand,  is  to  subserve  the  primary  purpose  of 
a  highway.     The  case  mainly  deals    with    the    inability  of 
the    township    authorities,    under    their    legal    organizatioii, 
to  give  coiisent  to  an  electric  railroad  to  carry  paasengera  over  t 
highway,  through  a  township,  on  a  journey  from  one  city  or 
borough  to  another,  because  it  is  in  no  sense  a  township  puxpoea 
But^  as  I  must  assume  that  the  structure  to  be  oonstruoted  on 
this  highway  is  to  serve  the  public  within  the  township  in  ex- 
actly the  same  manner  as  within  a  municipal  corporation,  I 
cannot  perceive  why  the  road  does  not  serve  the  people  of  a 
township  in  the  same  way  as  the  people  of  a  city.    I  am  of  the 
opinion  that  the  bill  states  no  ground  for  relief. 


Note. — See  note  2  at  end  of  Part  XL 
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tAmxim  B.  'M'TT.T.-gn  Y.  Dbtboit^  Ypsh^anti  ft  Ank  Abbob  Bail- 
way  Company. 

Michiffon  Supreme  Court,  November  13,  1900. 
Elbcibio  btbebt  bailwat  mat  bemove  shade  trees. 

Am  dectrie  street  railway,  authorized  by  the  proper  township  authorities 
to  lay  tracks,  erect  poles  and  string  wires,  is  impliedly  authorized  to 
remove  obstructions,  including  shade  trees,  whenever  necessary  for  the 
construction  of  the  railway  as  located  by  the  township  authorities,  with- 
out compensation  to  the  owner.  The  owner  is,  however,  first  entitled  to 
notice  and  an  opportunity  to  remove  the  trees-  himself. 

Cases  of  this  series  cited  in  opinion:  Wyant  v.  Cent.  Teleph.  Co,,  vol.  7, 
p.  256;  8o,  Bell  Teleph,  d  Tel,  Co,  v.  Francis,  vol.  6,  p.  160. 

Appeal  by  defemdaiit  from  judgment  of  Circuit  Court,  Wash- 
teniLw  County. 

Plaintiff  recovered  a  judgment  in  the  court  below  of  $275  for 
the  destruction  of  eleven  shade  trees  in  front  of  her  property, 
dug  up  and  removed  by  the  defendant  in  the  construction  of  its 
railway.  Plaintiff's  land  is  situated  in  the  township  of  Ypsil- 
antL  The  proper  towufihip  authorities  granted  a  franchise  to 
the  defendant's  assignors  for  the  construction  of  the  railway, 
and  fixed  its  location  20  feet  from  the  center  of  the  highway. 
This  location  of  the  roadbed  evidently  made  it  necessary  to  re- 
more  the  trees. 

Cutcheon  £  Stellwagen  {John  D,  MacKay,  of  counsel),  for 
appellant. 

Tracy  L.  Towner  (John  P.  Kirk,  of  counsel),  for  appellee. 

Gbant,  J.  (after  stating  the  facts) :  The  principal  and  im- 
portant question  in  the  case  is,  has  a  street  railway  company  the 
right  to  remove  shade  trees  within  the  limits  of  the  public  high- 
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way,  for  the  construction  of  its  road  as  established  by  the  town- 
ship authorities  without  compensation  for  damages  !    The  sine 
principle  was  involved  in  Wyant  v.  Telephone  Co.,  7  Am.  EledL 
Cas.  256  (Mich.),  81  N.  W.  928,  47  L.  R.  A.  497.    WeticP5 
distinctly  held  that  a  telephone  company  had  the  ri^t  to  cot 
out  the  branches  of  the  trees  along  the  public  highway  under  a 
franchise  similar  to  that  here  conveyed.     The  same  necessity 
may  exist  for  the  removal  of  trees  as  may  exist  for  the  rranonl 
of  their  branches.    The  principle  is  the  same  in  either  case.  It 
is  establisiied  beyond  controversy   that   municipal    authoritia 
have  the  entire  control  over  their  highways,  streets,  and  aide- 
walks,  and  may  remove  shade  trees  whenever  they  are  an  obstno- 
tion  to  the  use  of  the  highway  for  public  travel,  without  oompeii- 
sation  to  the  owner.     Vanderhurst  v.  Tholcke,  113  CaL  147, 
46  Pac.  266;  Everett  v.  City  of  Council  Bluffs,  46  Iowa,  66: 
Wilson  V.  Simmons,  89  Me.  242,  36  AtJ.  380.    It  is  true  Hut 
these  trees  were  lawfully  planted,  and  that  they  are  the  private 
property  of  the  abutting  owner.    It  is  also  true  that  one  plant- 
ing trees  in  the  public  highway  plants  them  with  the  understand- 
ing that  they  can  remain  there  only  so  long  as  the  space  occupied 
by  them  is  not  required  for  public  use.    These  roads  are  not  an 
additional  servitude,  as  we  have  repeatedly  held.    When,  there- 
fore, their  construction  is  duly  authorized,  it  logically  folloTVB 
that  the  company  has  the  right  to  remove  from  the  highway  any 
obstruction  which  interferes  with  the  proper  construction  and 
operation  of  the  road.     Such  power    is    necessarily    implied. 
Dodd  V,  Inaction  Co,,  57  K  J.  Law,  482,  31  Atl.  980;  TeU- 
phone  Co.  v.  Francis,  6  Am.  Electl.  Cas.  160,  109  Ala.  224,  19 
South.  1,  31  L.  R.  A.  193.    When  a  man  dedicates  his  land  for 
a  public  highway,  or  it  has  been  condemned  for  that  purpose, 
and  he  has  been  compensated,  it  is  definitely  understood  by  him 
that  whatever  he  may  lawfully  do  within  the  boundaries  of  that 
highway  is  done  with  the  rii^ht  of  the  lawful  authorities  to  ap- 
propriate the  entire  width  of  the  highway  for  purposes  of  travel 
if  it  shall  become  necessary.    Street  railways,  in  city  and  coun- 
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try,  have  come  to  be  regarded  as  a  public  necessity,  and  their  oon- 
rtraction  upon  the  highways  universally  sanctioned.  If  the 
township  authorities  may  remove  any  obstruction  to  the  public 
080,  there  seems  to  be  no  sound  reason  why  they  may  not  author- 
LEe  street  railway  companies,  telephone  companies,  and  the  like 
bo  do  90,  when  such  companies  are  lawfully  entitled  to  the  use 
»f  the  streets.  It  is  conceded  that  the  township  autliorities  in 
"hia  case  were  authorized  to  grant  the  franchise  to  the  defendant, 
ind  tx>  determine  in  what  part  of  the  highway  its  road  should 
be  oonstnicted.  The  township  authorities  might  possibly  fix 
as  a  condition  to  the  grant,  the  payment  of  damages  for  the  de- 
struction of  shade  trees.  The  legislature  undoubtedly  has  the 
power  to  provide  that  abutting  owners  should  be  compensated 
for  the  damage  that  must  result  to  them  in  the  destruction  of 
their  trees.  That,  however,  is  a  matter  for  the  determination 
of  the  legislature,  and  not  for  the  courts.  The  legislature  has 
granted  the  power  to  do  it  without  compensation.  The  township 
authorities  have  not  provided  for  it  Courts  are  therefore 
powerless.  But  there  is  one  fatal  defect  in  the  defendant's 
proceedings.  It  secured  no  greater  rights  by  its  franchise  than 
the  municipality  had.  The  law  gives  neither  the  right  to  remove 
shade  trees  without  notice  to  the  owner,  and  an  opportunitj' 
given  to  him  to  remove  them  as  he  may  see  fit.  Clark  v,  Dasso, 
34  Mich.  86.  Under  that  decision  plaintiff  was  entitled  to 
recover  for  damages,  and  the  judgment  must,  therefore,  be 
a£Srmed.  See,  also.  Stretch  v.  Village  of  Cassopolis  (handed 
down  herewith)  84  N.  W.  51. 

Judgment  affirmed. 

Montgomery,  C.  J.,  and  Moobb  and  Lono^  JJ.,  concurred. 
HooKEB,  J.,  wrote  dissenting  opinion. 
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Consolidated  Tbaotion  Company  y.  Sours  OsANei  aid 

Maflewood  Traction  Company. 

Veto  Jersey  Court  of  Chancery,  Mareh  I,  1898. 
Inte&febencb  of  elbctbigal  uses. 

A  trolley  railway  eompanj,  occupying  a  public  street^  la  not  antitkd  ti 
compensation  for  the  crossing  of  its  tracks  by  another  aimilar  oompta|, 
although  such  crossing  necessitate  the  change  of  both  tracks  and  wim^ 
and  the  joint  use  of  appliances  to  some  extent;  so  long  as  the  fint  eatt 
pany  will  not  be  permanently  interfered  with  by  the  proper  oonstmetki 
of  the  crossing. 

Held,  proper  to  determine  the  question  on  application  for  preliminary  l» 
junction. 

Cases  of  this  series  cited  in  opinion:  MorrU  d  Beaem  £.  Co.  «.  Vm^ 
ark  Pass.  By,  Co.,  vol.  6,  p.  229;  Weet  Jersey  R,  Co.  v.  Oornidrntg  ^ 
By.  Co.,  Yol.  5,  p.  137 ;  Hinchman  v.  Union  Depot  B.  Oo^  roL  4»  p.  48S; 
HaUey  v.  Rap.  Trans.  8t.  Ry.  Co.,  vol.  3,  p.  283;  New  York,  dk,  ML  0$^ 
V.  Bridgeport  Traction  Co.,  vol.  5,  p.  246. 

Application  for  injunction. 

Mr.  Covlt  and  Ualsey  M.  Barrett,  for  o(»nplainaiit» 

Alfred  Skinner  and  Mr.  Ten  Eyck,  for  defendant. 

Emery^  V.  C. :  The  complainant  is  a  traction  companj  oper- 
ating street  railways,  organized  under  the  Traction  Act  of 
March  14,  1893,  and  under  this  act  entered  upon  and  is  operat- 
ing the  street  railroad  of  the  Orange  &  Newark  Horse  Car  Rail- 
road Company,  as  one  of  its  lines.  This  street  railroad  is  a 
double  track  road,  running  through  Main  street,  in  the  city  of 
Orange,  and,  at  the  time  of  the  entry  on  it  by  complainant^  was 
operated  by  horses,  but  is  now  equipped  and  operated  by  the 
electric  overhead  trolley  system.  The  rights  of  the  complainant 
to  the  occupation  of  the  portion  of  Main  street  now  in  question, 
for  the  purposes  of  its  railroad,  were  first  conferred  on  the 
Newark  Passene:er  Company,  a  predecessor  in  title  of  the  com- 
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plainant,  by  a  resolution  of  the  commoiL  council  of  the  cily  of 
Orange,  passed  August  25,  1890,  which  authorized  this  com- 
pany to  construct,  maintain,  and  operate  their  street  railway  for 
tbe  transportation  of  passengers  from  the  point  on  Main  street 
where  their  line  then  ended,  westerly  to  the  city  boundary  Una 
A  previous  resolution  of  the  oonmion  council  of  August  8,  1890, 
gave  the  Newark  Passenger  Company  the  right  to  use  the  over- 
head trolley  system  for  propelling  their  cars.  The  defendant 
ia  also  a  traction  company,  organized  under  the  Traction  Act  of 
1893,  incorporated  November  8,  1897,  and  on  or  about  this  date 
entered  upon  the  street  railroad  of  the  South  Orange  &  Maple- 
wood  Street  Eailway  Company.  This  latter  company  was  or- 
ganised as  a  street  railway  company  in  1894,  and,  by  its  origi- 
nal articles,  its  road  was  to  be  constructed  entirely  within  the 
limits  of  the  village  of  South  Orange,  and  was  to  run  over  pri- 
vate property,  except  where  it  crossed  two  public  avenues.  The 
road  was  subsequently  extended  beyond  the  village  of  South  Or- 
ange, and  into  the  township  of  West  Orange,  and  into  the  city 
of  Orange,  up  to  the  south  side  of  Main  street,  where  complain- 
ant's railway  is  now  operated.  This  extension  is  alleged  by 
somplainant  to  have  been  made  without  authority  of  law.  The 
QKtension  of  the  road  of  the  South  Orange  &  Maplewood  Street 
Railway  is  also  built  upon  private  lands,  except  where  it  crosses 
the  public  highways ;  and,  for  this  crossing  of  the  highways  by 
the  road  as  extended,  the  municipal  authorities  of  the  township 
bave  given  authority.  The  extension  of  the  road  by  the  street 
railway  company,  as  far  as  the  south  side  of  Main  street  in 
Orange  (according  to  the  bill),  was  completed,  and  the  road  in 
speration,  as  long  ago  as  the  7th  of  June,  1897 ;  and  on  this  date 
the  street  railway  company  applied  to  the  city  of  Orange  for 
permission  to  cross  Main  street,  and  the  city  council  passed  an 
)rdinance  on  August  9,  1897,  granting  this  authority.  On 
iugost  30, 1897,  a  certiorari  was  granted  by  Mr.  Justice  Depue 
m  the  application  of  complainant,  removing  the  ordinance  to 
he  SuT>rpme  Court ;  and  by  consent  of  the  street  railwav  com- 
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pany,  which  was  a  party  defendant  to  the  proceedings,  tlie  o^ 
dinance  was  afterwards  set  aside.    On^e  of  the  reasons  assigned 
in  the  certiorari  proceedings  for  setting  aside  the  ordinance  to 
that  the  street  railway  company  had  no  authority  to  constnet 
or  operate  a  street  railway  beyond  the  limits  of  South  Orange. 
After  this  ordinanx^e  had  been  set  aside,  the  defendant,  the 
South  Orange  &  Maplewood  Traction  Company,  was  oi^ganized 
under  the  Traction  Act  of  1893,  and  entered  upon  the  raihoaid 
of  the  South  Orange  &  Maplewood  Street  Railway  Company, 
as  constructed  and  operated  by  the  latter  company.    At  the  time 
of  filing  the  certificate  of  entry  required  by  the  Traction  Act  of 
1893  (P.  L.  p.  306,  sees.  5,  6),  the  road  was  constructed  and  in 
operation  as  far  as  the  south  side  of  Main  street,  and  ever  since 
its  entry  thereon  has  been  operated  by  the  defendant  from  that 
point    On  Nov.  8,  1897,  the  defendant,  under  the  Traction  Act 
(sec.  6),  filed  a  route  for  a  proposed  extension  of  its  road  from 
the  terminus  of  the  extension  of  the  road,  on  the  south  side  of 
Main  street,  and  across  Main  street,  where  complainant's  tracks 
are  laid.    The  Traction  Act  (sec  6),  requires  the  consent  of  the 
municipal  authorities  to  the  location  of  the  route  of  an  exten- 
sion  by  a  traction  company  before  the  construction  thereof;  and 
the  defendant,  on  its  application  to  the  common  council,  pro- 
cured an  ordinance  approved  on  December  21,  1897,  granting 
permission  to  construct,  maintain,  and  operate  a  double-track 
street  railway  across  Main  street.     This  ordinance  did  not  pro- 
vide for  the  location  of  the  tracks  and  poles  of  the  extension 
across  Main  street,  but  a  resolution  passed  January  3,   189S 
(three  days  before  the  filing  of  the  bill),  provides  for  these 
locations.     The  defendant's  railway  is  also  operated  by  the 
overhead  trolley  system,  and  it  now  proposes  to  construct  its 
system  across  the  complainant's  tracks,  and  claims  the  right  to 
do  so  under  this  ordinance.    Such  construction  cannot  be  made 
without  to  some  extent  interfering  with  the  complainant's  tracks 
during  construction,  and  the  continued  operation  of  both  roads 
at  the  point  of  crossing  in  the  method  provided  by  the  ordinanoe 


NEW  JERSEY,  1898.  393 


Traction  Co.  t.  Traction  Co. 


will  require  the  removal  of  the  present  rails  of  complaiiiaiity 
and  the  substitution,  at  the  crossing,  of  rails  especially  con- 
structed for  crossings,  and  will  also  require  the  adoption  of  the 
OYerfaead  wire  system  now  owned  and  used  by  complainaut  in 
such  way  that,  at  the  place  of  crossing,  a  joint  use  for  a  short 
distance  either  of  some  portion  of  complainant's  wire  or  of  de- 
f^idant's  wire  is  necessary. 

The  complainant  has  given  no  consent  to  the  construction  of 
the  crossing  by  defendant,  nor  has  any  offer  of  compensation 
for  damages  to  complainant  by  reason  of  the  construction  been 
made.  Complainant's  bill  asks  an  injunction  upon  two  grounds: 
First,  that  the  defendant  has  no  right  to  make  its  extension 
across  the  street,  for  the  reason  that  the  railroad  of  the  street 
railroad  company,  upon  whose  road  defendant  entered,  waa  not 
lawfully  constructed  beyond  the  limits  of  South  Orange,  and 
defendant's  entry  thereon  under  the  traction  law,  outside  of 
that  township,  was  unauthorized;  secondly,  that  complainant's 
rights  in  its  track  and  trolley  system,  operated  in  the  public 
streets,  are  property  rights,  which  cannot  be  interfered  with 
against  its  consent,  without  compensation.  A  preliminary  in- 
junction is  now  applied  for. 

Second.  The  principal  ground  upon  which  the  right  to  a 
pr  liminary  injunction  is  based  is  that  the  constniction  of  de- 
fendant's railroad  across  complainant's  tracks,  and  its  operation 
by  the  trolley  system,  will  necessarily  invade  complainant's 
property  rights,  as  owner  of  the  track  and  trolley  system,  and 
interfere  with  its  franchise  of  operating  its  road.  The  oonstruo- 
tion  of  the  crossing  as  proposed  will  undoubtedly  interfere  to 
KHoe  extent  with  the  operation  of  complainant's  road  during 
the  construction.  And  if  constructed  in  the  manner  disclosed 
by  the  aflfidavits,  and  by  the  plans  produced  at  the  hearing,  it 
iHn  also  permanently  change  the  present  actual  condition  of 
eomplainant's  property  at  the  crossing  in  the  following  particu- 
Itrs:  In  lieu  of  its  continuous  unbroken  rail,  a  rail  of  special 
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ooDfitruction,  a  cross  in  shape,  called  a  ^^f rog/'  is  laid  down,  the 
arms  of  whicli  are  laid  on  the  lines  of  the  respective  roada,  and 
in  such  manner  that,  when  laid,  the  line  upon  each  road  is  oon- 
tinuous,  except  that,  at  the  angle  or  very  point  of  croesing,  t 
groove  or  opening  exists,  sufficiently  wide  to  adnut  the  passage 
of  the  wheels  of  the  cars  which  are  to  cross  on  the  other  lin& 
This  is  the  method  now  adopted  as  the  best  form  of  crossiiig 
for  cars  operated  by  trolley,  and  is  the  form  of  crossing  adopted 
by  steam  and  trolley  cars  in  crossing,  instead  of  leaving  the  line 
of  the  old  road  continuous,  and  breakingtherailsof  thenewiDtd. 
In  the  old  form  of  crossing  steam  railroads  by  horse  cars,  then 
was  no  break  ii  the  railroad  track ;  but  the  horse  car  wheels  weie 
pulled  against  and  over  the  railroad  tracks.    Whem  the  tnda 
are  actually  constructed  in  the  manner  now  proposed,  there  will 
be  no  interference  with  the  operation  of  complainant's  road; 
so  that,  so  far  as  the  tracks  are  concerned,  the  question  of  prop- 
erty rights  is  whether  such  change  of  the  rail  at  the  point  of 
crossing  can  be  made  without  consent  or  compensationi     The 
operation  of  the  trolley  wires  at  the  point  of  crossing  will  re- 
quire a  change  in  the  complainant's  system  of  more  perma- 
nency ;  for  when  these  are  constructed  in  the  manner  now  cod< 
sidered  the  best,  and  according  to  the  plan  proposed  by  defend- 
ant, there  must  be,  at  the  place  of  crossing,  a  use  for  a  short 
distance  by  one  road  of  a  trolley  or  feed  wire  supplied  with  eleo- 
tricity  by  the  other  road.     The  trolley  feed  wires  of  the  two 
crossing  systems  are  laid  in  the  same  plane;  and  inasmudi  as 
the  electric  current  operating  each  line  must  be  continuous,  so 
far  as  possible,   and  in  the  direction  of  the  line,  the  trol- 
ley   or    feed    wire    of    one    of    the    companies    is    cut    at 
the  proposed    crossing    in    such    manner    as    to    interrupt    it 
for  the  whole  width  of  the  crossing  of  both  tracks  (about  80 
feet)  ;  and  for  this  space  the  current  is  carried  between  the 
points  of  the  cut  wire  by  a  loop  wire  extending  upward,  and 
running  over  the  crossing.     The  wire  of  the  other  company  is 
not  cut,  but  its  current  is  continued  as  before.     This  leaves  a 
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flpace  of  about  30  feet  at  the  orossingy  where  the  trolley  wheel 
of  the  other  oompanj  receives  no  current  from  its  own  wire  or 
system,  but  must  be  taken  from  one  end  of  its  own  wire  (and  of 
the  loop),  to  the  other  end,  without  its  own  current;  and,  inas- 
much as  this  loss  of  current  for  so  great  a  distaoce  would  be 
unsafe,  it  has  been  provided  against  by  the  method  of  welding 
to  the  continuous  wire  of  the  company,  whose  line  is  uncut,  a 
cross  wire  extending  to  the  ends  of  the  other  company's  cut  or 
loop  wire,  but  not  connected  electrically  with  these  ends;  this 
oonnection  being  prevented  by  the  insertion  of  what  is  called 
a  "circuit  breaker/'  This  cross  wire,  30  feet  in  length,  is  sup- 
plied with  a  current  from  the  wire  of  the  continuous  system. 
Tlie  general  result,  therefore,  is  that  this  cross  wire  between 
the  points  of  the  disconnected  line  is  supplied  with  a  current  by 
006  company,  for  the  sole  use  of  the  other  company,  and  in 
order  that  it  may  now  have  a  practically  continuous  current 
over  the  actual  crossing,  which  is  the  point  of  danger.  Devices 
by  switches,  etc,  for  supplying  electric  currents  to  the  cross 
wire  from  either  system,  may  also  be  applied,  but  are  not  im- 
portant or  considered  for  the  present  purpose,  for  the  reason 
that  the  defendant  is  undoubtedly  bound  to  construct  its  cross- 
ing with  as  little  interference  with  complainant's  structures  as 
is  reasonably  practicable;  and  this  principle  would  give  com- 
plainant the  right  or  option  to  have  its  own  continuous  wire  left 
intact.  This  coidd,  on  the  proposed  method,  be  accomplished, 
however,  only  at  the  burden  of  expense  of  providing  on  the  cross 
wire  the  electric  current  for  the  company  whose  wires  are  cut; 
and,  in  disposing  of  the  case,  I  will  therefore  consider  the  right 
to  oomtpensation  on  this  basis  of  alteration-  Another  method  of 
crossing  is  practicable,  and  is  sometimes  used,  by  which  the 
wires  of  both  companies  are  cut  for  a  space  of  about  nine  inches 
at  the  crossing  of  each  set  of  tracks  (in  this  instance  making 
four  crossings),  and  a  concave  circular  plate  of  this  diameter  or 
other  device  is  inserted,  which  holds  all  the  \vires,  and  over 
which  the  two  currents  are  also  passed  by  loops  of  wire  joining 
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the  disconnected  ends,  and  thus  supplying  a  continuous  carreni 
But  in  this  method  the  trolley  wheel  of  each  car  "jumps"  the 
nine-inch  space  covered  by  the  plate  without  a  current;  and, 
inasmuch  as  four  of  these  would  occur  at   the   crossing,  thd 
method  above  referred  to,  of  supplying  a  continuous  curr«it)  is 
now   considered   the   best   and    safest,    and   is   the   (xae  pro- 
posed  to   be   adopted   by   defendant     The   defendant^  in  its 
answer,  admits  its  liability  to  construct  the  crossing  at  its  own 
expense,  and  oflFers  to  supply  the  current  for  the  cross  wire  to 
be  used  by  complainant  if  its  wire  is  cut    In  the  affidavits,  the 
president  of  the  defendant  states  that  the  defendant  is  preparod 
to  bear  all  the  cost  attendant  upon  or  incident  to  said  crossing, 
either  in  its  construction  or  subsequent  maintenance. 

It  is  manifest,  therefore,  that  the  construction  of  the  crossing, 
as  proposed,  will  to  some  extent  change  the  nature  and  charac- 
ter of  the  complainant's  ownership  of  its  tracks  and  wires  laid 
and  erected  by  it  in  a  public  street,  and  will  create  hereafter, 
at  the  place  of  crossing,  joint  rights  or  interests  of  some  char- 
acter in  the  use  of  the  tracks  and  wire  system  at  this  place.  The 
question  is  whether  this  can  be  done  against  complainant's  ocm- 
sent,  without  compensation.  So  far  as  relates  to  the  mere  inter- 
ruption of  the  operation  of  complainant's  road  during  the  pe^ 
iod  of  construction,  there  can  be  no  basis  for  compensation,  for 
complainant's  right  to  the  use  of  the  street  must  be  subject  to 
the  right  of  the  public  to  cross  its  tracks  located  therein,  and  to 
the  right  of  the  public  authorities  to  provide  for  crossing  the 
tracks  by  any  carriages  or  vehicles  which  have  the  right  to  use 
the  street  for  travel,  and  to  interrupt  complainant's  operation 
in  such  reasonable  manner  as  may  be  necessary  to  provide  for 
the  construction  of  the  crossing,  when  the  right  to  cross  exists. 
National  Docks  &  N.  J,  J.  C.  Ry.  Co,  v.  Pennsylvania  R.  Co., 
54  N.  J.  Eq.  142,  33  Atl.  860,  affirmed  March  Term,  1896. 

As  to  the  permanent  changes  in  complainant's  tracks  and 
wires,  the  precise  question  now  involved  has  not  been  expressly 
adjudicated  in  our  courts,  nor  has  the  right  of  the  complainant 
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for  such  taking  or  use  of  its  property  as  is  purely  and  neces- 
sarily incidental  to  the  crossing  of  its  tracks  by  street  cars, 
moTcd  either  by  horse  or  electric  power,  in  the  safest  and  most 
approved  method,  been  expressly  recognizei  And,  on  the 
other  hand,  the  decisions  of  our  courts  thus  far  have  reof^ized 
the  rights  of  street  railway  companies  to  cross  the  tracks  of 
steam  railroads  laid  in  the  public  street,  without  the  consent  of 
the  latter,  and  without  compensation.  In  Morris  &  E.  R.  Co. 
V.  Newark  Pass.  Ry.  Co.  (1892),  5  Am.  Electl.  Oas.  229,  51 
N.  J.  Eq.  379,  29  Atl.  184  Chancellor  McGii^l  refused  to  en- 
join a  trolley  company  from  crossing  a  steam  railroad  laid 
where  the  latter  crossed  a  public  highway,  and  from  erecting 
its  poles  and  wires  over  the  complainant's  road.  The  decision 
was  affirmed  by  the  Court  of  Errors  and  Appeals  for  the  reasons 
given  by  the  chancellor.  Id.  (1894)  62  'N.  J.  Eq.  340,  31  Atl. 
383.  In  West  Jersey  R.  Co. v. Camden,  O.  £  W.Ry.Co.(189S), 
5  Am.  Electl.  Cas.  137,  52  K  J.  Eq.  31,  29  Atl.  423,  Chan- 
cellor Mc'^'TLL  likewise  refused  to  enjoin  a  trolley  company 
from  crossing  the  tracks  of  a  steam  railroad  company  laid  in 
a  public  street.  In  both  of  these  cases,  the  decisions,  so  far  as 
they  were  made  on  the  merits  of  the  case,  involved  the  denial 
of  any  ris^ht  to  compensation  to  the  railroad  company,  unless  it 
be  considered  that,  being  applications  for  preliminary  injunc- 
tions, the  denials  of  such  injunctions  were  correct,  because  the 
right  to  compensation  was  doubtful,  and  therefore  could  not  be 
protected  by  preliminary  injunction.  From  the  report  of  the 
Morris  &  E.  R.  Co.  case  on  appeal,  in  29  Atl.  184,  and  31  Atl. 
383,  it  would  seem  that  this  was  the  ground  relied  on ;  but  in  the 
official  report  (52  N.  J.  Eq.  340,  31  Atl.  383),  all  the  reasons 
given  in  the  court  below  are  approved.  This  principle  of  refus- 
ing preliminary  injunction,  if  the  complainant's  right  be  doubt- 
ful, if  now  applied,  would  require,  I  think,  the  denial  of  the 
preliminary  injunction  in  the  present  case. 

The  recent  decision  of  the  Supreme  Court  in  a  late  case 
{Paierson,  N.  £  N.  Y.  R.  Co.  v.  City  of  Newark  [N.  J.  Sup,, 
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Nov.,  1897]  38  AtL  689),  is  relied  on  by  complainanfa  coon- 
sel  as  settling  the  le^al  right  to  compensation  in  this  case,  but  I 
do  not  so  read  the  decision.  In  that  case  a  public  street  was  kid 
out  over  a  railroad  operated  at  this  point  on  the  oompany'a  own 
land,  for  whidi  land,  and  damages  for  the  use  of  it  as  a  street, 
the  railroad  company  was,  under  the  law  relating  to  the  opening 
of  streets,  entitled  to  compensation.  The. question  was  wfaethor 
the  expenses  of  a  flagman  and  of  gates  at  the  new  crossing  were 
proper  elements  of  damages  for  the  opening  of  the  street,  and 
it  was  held  that  they  were  The  right  to  any  oompensation 
whatever  in  the  case  was  based  on  the  taking  of  land  belonging 
absolutely  to  the  company,  as  a  private  owner,  and  for  whidi  it 
had  paid ;  and  the  company  being  therefore  entitled,  by  the  ex- 
press provisions  of  the  statute,  to  damages  for  the  taking  of  ite 
land,  the  question  was  as  to  the  elements  properly  included. 
This  case  is  no  authority  for  the  present  application  of  oom- 
plainant,  which  depends  upon  its  rights  to  oompensation  for 
tracks  and  other  structures  erected,  not  on  its  own  lands,  bat  in 
a  public  street.  The  Coaeb  Co.  case  (1880),  33  N.  J.  Eq.  267, 
is  also  relied  on  as  establishing  the  nature  of  the  complainant's 
ownership  of  its  tracks  and  wires,  and  inf  erentially  the  right  to 
compensation  for  any  interference  whatever  therewith.  But 
that  c^ae  related  to  the  habitual  wrongful  use  of  the  railway 
company's  tracks  for  the  purpose  of  passage  along  the  same,  and 
did  not  toucli  upon  or  settle  the  question  of  necessary  inteTfe^ 
ence  for  the  purpose  of  legitimate  public  travel  across  the  trade 
Nor  w^as  the  Ooach  Company  case  considered  in  the  later  decis- 
ions above  referred  to  as  settling  the  rights  at  crossings.  In 
these  decisions  (Morris  &  E.  R.  Ca  and  West  Jersey,  G.  &  W. 
R.  Co.  cases),  the  respective  right  of  the  electric  street  car  and 
steam  railroad  companies  at  crossings  in  the  public  streets  were 
fully  treated  on  the  merits  of  the  question ;  and  principles  were 
laid  down  which,  as  it  seems  to  me,  when  read  in  connection 
with  our  previous  decisions,  govern  the  question  of  the  rirfit  of 
complainant  to  oompensation  for  crossing  its  tracks  laid  in  a 
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Niblic  street.    Ai^  in  view  of  the  fact  that  the  right  to  oompen- 
Ation,  if  it  exists  in  this  case,  is  a  constitutional  right  to  com- 
)6nsation  previous  to  taking,  which  can  be  fully  protected  and 
enforced  only  by  the  prevention  of  the  taking  of  complainant's 
property,  I  am  inclined  to  think  that  where  the  complainant  is 
in  actual  possession  and  constant  use  of  the  property  proposed 
to  be  taken  or  interfered  with  by  the  defendant,  under  claim  of 
statutory  authority,  and  all  the  facts  relating  to  the  existence 
of  the  right  of  the  defendant  to  thus  take  or  interfere  with  the 
proipeartj  in  complainant's  actual  possession  and  use  are  fully 
presented  on  application  for  preliminary  injunction,  leaving 
no  substantial  dispute  as  to  the  facts  which  should  be  settled  by 
a  final  hearing,  and  no  other  special  reason  appears  in  the  case 
for  delaying  the  decision  of  the  legal  question  arising  on  the 
facts  until  final  hearing,  then  this  court  should  decide  the  legal 
question  of  the  right  to  compensation  on  application  for  prelim- 
inary injunction.     Such  cases  would  seem  to  come  within  the 
class  referred  to  in  Hart  v.  Leonard  (Err.  &  App. ;  1886), 42 N*. 
J.  Eq.  415,  419,  7  Atl.  865,  as  cases  where  one  attempts  to  ap- 
propriate the  land  of  another,  under  color  of  statutory  author- 
ity, without  complying  with  the  legal  conditions  precedent.    In 
the  cases  there  cited  as  belonging  to  this  class,  the  right  to  com- 
pensation was  affirmed  and  protected  by  preliminary  injunc- 
tion.    See,  also.  Township  of  Franklin  v.  Nviley  Water  Co., 
53  N.  J.  Eq.  601,  32  Atl.  381,  and  cases  cited  on  page  606,  54 
jr.  J.  Eq.,  and  page  383,  32  AtL,  as  to  the  use  of  preliminary 
injunctions  for  the  protection   of   constitutional   or    statutory' 
rights  requiring  previous  consent  of  complainants  previous  to 
interference   with  their  property  or  right  of  controL     These 
cases  as  to  the  decision  upon  preliminary  injunction  differ  from 
the  cases  where  the  complainant  is  not  in  the  actual  possession 
and  use  of  the  property  proposed  to  be  taken,  and  where  com- 
plainant's own  right  to  the  l^al  possession,  free  of  defendant's 
right  to  take  vrithout  compensation,  was  the  doubtful  right  as- 
serted.    Such  cases  of  doubtful  right  in  complainant  not  in 
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actual  possession  were  Hinchman  v.  Railroad  Co.  (Chancellor 
Green,  1864),  4  Ahl  ElectL  Cas.  463,  17  N.  J.  Eq.  75,  ind 
Halsey  v.  Railway  Co.  (Vice  Chancellor  Van  Fleet,  1890),  S  • 
Am.  Electl.  Ca?.  283,  47  N.  J.  Eq.  380,  20  Atl.  859.  M,  \ 
although  in  both  of  these  cases  protection  of  complainanfi 
doubtful  riglit  by  preliminary  injunction  was  denied,  yet  it 
should  be  noticed  that  complainant's  right  to  compensation  was 
in  both  cases  fully  examined,  on  its  merits,  and  decided  ad- 
versely to  complainants,  and  both  cases  have  been  since  accepted 
as  settling  the  important  questions  of  right  involved,  viz. :  that 
additional  burdens  in  the  public  easement  on  streets  are  not 
created  by  the  use  of  street  cars  operated  by  horse  power  or  trol- 
ley. 

In  the  present  case  all  the  facts  relating  to  the  manner  of 
crossing,  upon  which  the  right  to  compensation  must  depend, 
are  as  fully  presented  as  they  would  be  on  final  hearing.  The 
property  of  complainant  in  constant  use  by  it  is  proposed  to  be 
actually  interfered  with,  and  there  would  seem  to  be  no  sofficieDt 
reason  why  the  question  of  the  right  to  compensation  should 
not  be  now  considered,  and  that  right  be  protected,  if  it  be  held 
to  exist.  Considering  the  question,  therefore,  upon  its  merits, 
I  shall  apply  the  principles  relating  to  it,  which  seem  to  me  to 
be  settled  by  our  decisions  above  referred  to,  especially  in  the 
Hinchman  c^se,  the  Halsey  case,  the  Morris  &  E.  R.  case^  and 
the  West  Jersey,  G.  &  W.  R.  Co.  case,  supra.  These  cases  settle 
that  electric  street  railways,  operated  by  the  overhead  trolley 
system  with  its  poles  and  wires,  are  not  additional  burdens 
upon  the  soil  of  the  highway,  and  that  these  structures  may  be 
placed  in  the  public  streets  without  compensation  to  the  owner 
of  the  soil,  subject  to  the  public  easement  of  passage  and  other 
ordinary  uses  of  a  highway.  They  also  settle  that  a  steam  rail- 
road lawfully  constructed  across  a  public  street  cannot  exclade 
the  public  from  the  right  to  use  the  highway  at  the  point  of 
crossing,  or  from  crossing  their  tracks  by  street  cars  operated  by 
either  horses  or  trolley,  except  to  the  extent  that  interference 
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may  be  neoeesary  to  permit  the  lawful  operation  of  the  steam 
ndlioad  at  the  point  of  orossing.    These  principles,  as  it  seems 
to  me,  control  the  right  of  trolley  oompaniee  (whose  tracks  are 
laid  longitudinally  in  the  public  street)  to  prevent  the  crossing 
of  their  tracks.    They  can  only  prevent  this  crossing  so  far  as 
the  crossing  interferes  with  or  prevents  the  operation  of  their 
load  or  the  exercise  of  their  franchises.     Their  tracks  occupy 
the  streets  longitudinally,  without  compensation  to  the  abutting 
owner,  only  upon  the  theory  that  they  provide  a  method  of  pas- 
sage over  the  street  which  does  not  interfere  with  the  ordinary 
use  of  the  streets  for  public  travel,  and  that  their  construction 
or  operation  in  their  ordinary  mode  does  not  exclude  or  prevent 
reasonable  crossing  of  its  tracks  by  the  public.    And  the  right 
of  the  legislature,  or  of  a  municipality,  under  its  authority,  to 
provide  for  crossing  of  tracks  already  laid  down  by  other  tracks 
operated  in  the  same  manner,  seems  to  rest  upon  the  same  foun- 
dation as  the  original  right  of  the  complainant  to  construct  its 
own  trades  in  the  public  streets,  and  operate  by  overhead  trol- 
ley, without  compensation.     The  right  of  one  street  railway  to 
cross  another  street  railway  already  constructed  is  the  same 
legitimate  use  of  the  highway  as  the  construction  and  operation 
of  the  original  road ;  and  the  original  right  to  construct  and  op- 
erate a  road  in  the  public  streets  is  necessarily  subject  to  all 
legitimate  purposes  of  crossing.    This  would  include  the  meth- 
ods of  crossing  made  necessary  by  the  development  of  legitimate 
methods  of  using  the  streets  for  travel    Nor  does  the  fact  that 
the  crossing,  as  at  present  proposed,  necessitates  some  actual 
interference  with  the  tracks  and  wires  as  constructed,  and  to 
some  extent  changes  thereafter  the  exclusive  use  by  complain- 
ant at  the  crossing,  prevent  the  crossing  by  a  similar  railway 
oom.pany,  without  compensation,  if  made  under  the  proper  legis- 
lative authority ;  for  these  changes  are  the  necessary  result  of 
the  development  of  the  method  of  operating  electric  roads  at 
their  points  of  crossing,  and  are  such  as  are  made  necessary,  as 
the  best  and  safest  methods  now  attainable  for  the  safety  and 
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couvenience  of  the  publio  in  the  operation  of  both  roods  at  die 
point  of  crossing.    They  are  therefore  changes  and  burdens  in 
the  use  of  its  tracks  and  trolley  system  to  which  the  original 
right  to  lay  and  construct  them  was  necessarily  subject,  and,  b 
a  legal  point  of  view,  are  different  only  in  degree,  and  not  in 
character,  from  the  changes  in  the  property  and  control  of  its 
tracks  made  in  the  ordinary  horse  car  crossing.     By  reason  of 
the  operation  of  both  railroads  by  electricity  supplied  by  over- 
head wires,  the  actual  joint  use  at  the  point  of  crossing,  which 
was,  with  the  horse  railways,  confined  to  a  short  space  on  the 
tracks  and  surface  of  the  ground,  is  now  extended  to  a  more 
complicated  system  of  tracks  on  the  surface,  and  also  of  wires 
overhead*    But  it  is  still  in  the  whole  extent  of  the  crossing  ap 
pliances,  and  in  every  part  thereof,  merely  a  crossing  in  the 
safest  and  best  manner  by  two  street  railroad  companies,  eadi 
of  which  has  the  right  to  use  electricity  at  the  place  of  crossing, 
with  the  proper  tracks  and  wire  system  for  that  purpose.    The 
use  of  the  whole  system,  although  a  complicated  use,  is  still,  in 
its  essential  nature,  only  a  joint  use  of  the  public  highway  at  the 
point  of  crossing  for  the  sole  purpose  of  crossing ;  and  inasmuch 
as  the  complainant's  tracks  and  wires  were  originally  laid  and 
constructed  subject  to  the  right  of  the  proper  authorities  to  dis- 
turb them  for  the  purpose  of  legitimate  public  travel  in  the  pub- 
lic street  across  their  tracks,  and  the  changes  and  disturbances 
are  necessarily  incident  to  such  crossing,  these  are  not  in  my 
judgment  the  subject  of  compensation.     If  the  complainant  is 
to  be  compensated  for  the  changes  in  its  property  to  which  it  is 
subjected,  solely  by  the  necessity  of  providing  for  legitimate 
public  travel  across  its  tracks,  and  can  prevent  such  travel  on  the 
streets  from  crossing  its  tracks  until  compensation    for    the 
changes  in  its  property  and  damages  (whatever  they  may  be) 
arising  solely  from  the  necessary  provision  for  such  travel,  then 
a  situation  arises  in  which  it  may,  perhaps,  be  necessary  to  con- 
sider whether  the  structures  which  complainant  has  erected  in 
the  street  have  not  now  become  such  as  interfere  with  and  ob- 
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stmct  public  travel  at  the  point  of  crossing,  and  for  such  ex- 
dnsiye  benefit  of  the  complainant  that  they  go  beyond  its  right 
of  oocapation  of  the  street,  and  whether  the  company,  on  its 
part^  has  not  become  subject  to  claims  for  compensation  based 
on  the  imposition  of  an  additional  burden  on  highways  at  the 
point  of  crossing  for  its  exclusive  use.  The  only  basis  for  the 
existence  or  continuance  of  complainant's  structures  in  the 
street,  without  compensation,  is  that  they  do  not  substantially 
interfere  with  the  ordinary  and  proper  use  of  the  highway  for 
public  travel;  and,  so  long  as  the  structures  it  erects  are  kept 
within  its  limit,  no  right  to  compensation  would  arise;  but,  if 
the  structures  it  now  erects  do  interfere  with  legitimate  public 
travel  across  its  tracks,  by  methods  of  travel  which  are  legiti- 
mate on  the  other  portion  of  the  public  street,  then,  as  it  seems 
to  xne,  the  complainant  has  erected  and  is  operating  a  system 
iriiich  is  no  longer  a  mere  instrument  for  public  travel  over  the 
hi^way  subject  to  the  right  of  the  public  to  cross  it  in  any 
Intimate  manner,  but  has  by  its  structures  interfered  with  and 
obstmcted  a  certain  portion  of  the  legitimate  travel  across  its 
tnxkB,  And  if  these  structures  of  complainant  cannot  be  safely 
or  reasonably  crossed  by  such  legitimate  travel,  without  com- 
pensation^ then  the  operation  of  them  goes  beyond  the  original 
limitation  of  complainant's  right  to  occupy  the  streets  for  travel 
in  common  with  the  public;  and,  as  to  the  legitimate  travel  in 
croesingy  complainant's  structures  are  not  entitled  to  be  pro- 
tected by  injunction  for  the  purpose  of  securing  compensation. 
I  reach  the  conclusion,  therefore,  on  the  merits  of  the  ques- 
tion, that  the  complainant  is  not  entitled  to  compensation  for 
damages  to  its  property  by  the  proper  construction  of  this  cross- 
ing; and  as  the  crossing,  when  properly  erected,  will  not  inter- 
fere with  the  exercise  of  its  franchises,  the  application  for  pre- 
liminary injunction  on  this  ground  of  right  to  compensation 
is  refused.  This  conclusion  agrees  with  the  principles  settled 
by  the  decisions  of  the  courts  of  other  States,  in  cases  involving 
the  rights  of  crossing  in  public  streets,  so  far  as  I  have  been  re- 
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ferred  to  them.  These  are  cases  of  street  car  tracks  crossiDg 
steam  railroads,  and  deny  this  right  to  compensatioiL  Brooklyn 
Cent.  &  8.  R.  Co.  v.  Brooklyn  City  R.  Co.  (1861),  83  BaA 
420;  Chicago,  B.  &  C.  R.  Co.  v.  West  Chicago  St.  R.  Co.  (DL 
Sup. ;  1895),  40  N.  E.  1009 ;  Philadelphia,  W.  <6  B.  R.  Co.  v. 
Wilmington  City  Ry.  Co.  (Del.  Ch.;  1897),  38  AtL  1067; 
Pennsylvania  R.  Co.  v.  Oreensburg,  J.  &  P.  St.  Ry.  Co.  (Pn 
Sup.;  1896),  35  Atl.  122;  New  York,  N.  H.  &  H.  R.  Co.  x, 
Bridgeport  Traction  Co.  (Con^.,  1895),  5  Ahl  ElectL  Cas.  246, 
32  AtL  953. 

It  was  suggested  in  the  brief  of  complainant's  counsel  that  a 
court  of  equity  has  jurisdiction  to  control  the  construction  of 
this  crossing  if  the  parties  cannot  agree.  Such  jurisdiction  can, 
undoubtedly,  be  exercised ;  and,  where  the  right  to  construct  a 
crossing  exists,  a  court  of  equity  will,  if  necessary,  and  on  ap- 
plication of  either  party,  interfere  to  control  the  construction. 
This  was  the  course  taken  in  this  court  where  the  right  to  con- 
struct a  crossing  arose  after  condemnation  proceedings,  and  the 
jurisdiction  for  the  purpose  of  finally  deciding  upon  the  charac- 
ter of  the  crossing  was  affirmed  by  the  Court  of  Errors  and  Ap- 
peals. National  Docks  &  N.  J.  J.  C.  Ry.  Co.  v.  Pennsylvania 
R.  Co.  (Vice  Chancellor  Reed,  1896),  54  N.  J.  Eq.  142,  33 
Atl.  860,  affirmed  March  Term,  1896.  And  such  equitable  jur 
isdiction  relating  to  the  joint  use  of  the  public  highway  would 
probably  extend  to  the  settlement  of  all  questions  relating  to  the 
construction,  operation,  and  maintenance  of  the  crossing  in  case 
the  parties  did  not  agree.  But  the  bill  in  the  present  case  is  not 
based  on  the  right  to  equitable  interference  for  the  purpose  of 
constructing  the  crossing  properly,  either  as  to  time  or  man- 
ner, but  to  prevent  its  construction  at  all,  in  any  manner,  with- 
out compensation.  Nor  has  the  argument  on  this  applicati(m 
been  addressed  to  the  question  of  controlling  the  joint  use,  and  I 
am  not  satisfied  that  an  interference  by  this  court  is  yet  neces- 
sary for  this  purpose.  The  defendant,  of  course,  has  no  ririit 
arbitrarily  to  select  its  own  time  or  manner  of  erecting  the 
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crossingy  bat^  as  it  now  strikes  me^  is  bound,  if  no  agreement  is 
made,  to  give  due  notice,  both  of  the  time  and  manner  in  which 
the  crossing  is  proposed  to  be  made.  This  was  the  course  pur- 
sued in  the  National  Docks  casa  The  rights  and  obligations 
arising  upon  the  notice  are  matters  which  are  not  now  before 
the  court    The  present  application  is  denied. 

KoxK.— See  note  2  at  end  of  Part  IL 


BlBMOfOHAM   TBAOTIOIT   CoMPAKY  Y.    SoUTHEBN   BsLL  TSI.B- 

FHONB  &  TJCLXGBAFH  CoMPANY. 

Alabama  Supreme  Court,  Oct.  29,  1898. 

Ihtebfebxnob  of  blbotbical  uses. 

While  prior  oocnpancy  of  a  street  by  a  telephone  company  may  not  confer 
privileges  superior  to  that  of  an  electric  railway  company  subsequently 
entering  the  street,  it  may  certainly  be  considered  in  denial  of  the  rail- 
way company's  rights  to  usurp  the  street  and  exclude  the  telephone  com' 
pany. 

While  incidental  damages  will  not  warrant  the  enjoining,  at  suit  of  a  tele* 
phone  company,  of  an  electric  railway  company  from  operating  its 
road,  injunction  is  warranted  by  such  actual  present  injury  by  the  rail- 
way company,  as  so  placing  its  wires  as  to  short  circuit  and  ground  the 
wires  of  the  telephone  company  and  prevent  their  use. 

CSaae  of  this  series  cited  in  opinion,  Cumberland  Teleph.  d  Tel,  Co.  v. 
United  Bleo.  Ry.  Co.,  vol.  4,  p.  296. 

Appeal  by  defendant  below  from  decree  overruling  demurrer 
and  denying  motion  to  dismiss  bill  and  dissolve  injunction. 

Appeal  from  Chancery  C5ourt,  Jefferson  County. 

The  facts  alleged  in  the  bill,  so  far  as  is  necessary  to  set  them 
oat  for  a  proper  understanding  of  the  case,  are,  that  the  appel- 
lee, complainant  below,  is  a  duly  organized  and  incorporated 
company,  with  full  authority,  under  its  charter,  to  own,  build, 
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and  construct  lines  of  wire  and  poles  for  telephonic  and  tele- 
graphic purposes,  and  that  it  now  owns  and  is  operating  and 
has,  for  a  long  time, — ^for  ten  years  or  more, — owned  and  ope^ 
ated  with  full  power  and  authority  to  do  so,  in  and  around  the 
city  of  Birmingham,  Ala.,  along  streets  and  avenues  in  said  citj 
which  are  specifically  named,  a  system  of  telephone  servioe, 
which  required  poles  and  wires  for  its  operation. 

It  also  avers,  that  the  defendant,  the  Birmingham  Traction 
Company,  the  appellant  in  this  court,  a  corporation  organized 
under  the  laws  of  Alabama,  is  operating  a  street  railroad  along 
the  streets  and  avenues  along  which  the  complainant  is  openUr 
ing  its  telephone  lines,  which  street  railroad  is  run  by  steam 
power ;  that  it  has  been  informed,  and  upon  information  and  be- 
lief states,  that  the  defendant  proposes  to  oonvert  its  street  rail- 
road into  a  road  on  which  its  cars  will  be  propelled  and  operated 
by  electric,  instead  of  by  steam  power,  by  which  the  same  is 
now  being  operated ;  that  defendant  will  be  compelled,  in  the 
operation  of  a  street  railroad  propelled  by  electric  power,  to 
erect  and  construct  poles  and  wires  all  along  said  streets  and 
avenues,  along  which  complainant's  telephone  lines  are  being 
operated,  and  that  defendant  has  a  large  force  of  men  engaged 
in  erecting  such  poles,  wires,  etc  ;  that  the  poles  upon  which  de- 
fendant proposes  to  stretch  its  wires,  are  placed  in  such  a  man- 
ner  as  that  the  stringing  and  stretching  of  the  wires  upon  said 
poles,  will  greatly  injure  and  damage  complainant  in  the  exe^ 
cise  and  enjo;^Tnent  of  its  franchise;  that  the  complainant  has 
already  been  injured  and  damaged  by  defendant's  wires,  whidi 
have  been  constructed  on  parts  of  said  streets  and  avenues,  and 
that  the  stretching  of  said  wires  along  said  streets  and  avenuee 
upon  the  poles  of  defendant,  as  they  are  now  placed,  will  irre- 
parably injure  and  damage  complainant  by  crossing  and  short- 
circuiting  or  grounding  complainant's  wires,  so  that  it  cannot 
carry  on  its  business ;  that  such  short  circuits  or  grounded  wires 
will  greatly  interfere  with  and  damage  its  telephone  subscribeiB 
whose  connections  are  on  such  streets  and  avenues. 
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It  is  farther  alleged,  that  defendant  is  putting  up  its  said 
poles  aiMl  wires  in  a  manner  oontraiy  to  law  and  publio  policy, 
to  complainants'  great  damage  as  aforesaid,  in  this,  that  defend- 
ant is  placing  its  wires  at  such,  height  that  they  sometimes  are 
ofar  and  sometimes  are  under  complainant's  wires,  and  in  pass- 
ing or  crossing  complainAnt's  wires,  they  touch  and  rub  up 
against  them  and  thereby  interrupt  and  cut  off  the  electric  cur- 
rant, so  that  messages  cannot  be  sent  over  complainant's  wires ; 
that  complainant  called  on  the  general  manager  of  defendant, 
and  called  his  attention  to  the  fact  that  defendant's  said  poles 
and  wires  were  so  constructed,  that  they  shortrcircuited  and 
grounded  c(»nplainant's  telephone  wires,  so  that  it  cannot  carry 
on  its  business,  and  requested  him  to  correct  the  wrong;  and 
said  manager,  in  very  coarse  and  emphatic  language,  said  that 
defendant  would  not  correct  it,  and  if  complainant  did  not  do 
it  itself,  defendant  would  tear  up  complainant's  wires  and 
poles. 

Complainant  further  alleges  that  it  is  the  duty  of  the  last 
party  putting  up  electric  wires  along,  by  or  across  other  electric 
wires,  to  so  place  its  wires  as  not  to  injure  the  said  wires  which 
are  already  up;  that  there  is  an  ordinance  of  the  city  of  Bir- 
mingfaam,  whidi  the  defendant  has  been  and  is  now  riolating 
to  complainant's  irreparable  injury,  which  is  as  follows :  ''Whenr 
ever  it  is  necessary  for  any  electric  light,  power  or  trolley  wires 
to  be  run  under  telegraph,  fire  alarm  or  telephone  wire,  permis- 
sion shall  be  granted  to  do  so,  but  the  company  running  such 
wire  or  wires  shall  pay  the  expense  of  raising  the  other  wires,  if 
already  unlawfully  constructed,  so  that  said  wires  shall  not  be 
less  than  five  feet  above  said  electric  light,  power  or  tn)lley 
wire,  to  make  them  entirely  safe;  and  whenever  any  telegraph, 
fire  alarm  or  telephone  company  wishes  to  stretch  wires  above 
any  electric  light,  power  or  trolley  wire,  they  must  cross  not  less 
than  five  feet  above  said  wires.  The  guard  wire  above  each  trol- 
ley wire  must  consist  of  two  wires  not  less  than  No.  10  gauge, 
and  be  tightly  strung  not  less  than  two  feet  above  said  trol- 
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ley  wire,  and  twelve  indies  on  each  side;  but  when  stnuig  on 
poles,  center  street  construction^  one  guard  wire  shall  suffice^ 
The  cost  of  such  guard  irons  or  change  of  poles  shall  be  bona 
hj  the  person  or  company  making  the  last  constructiaiL'' 

It  is  also  averred  upom  complainant's  inf onoation  and  1» 
lief,  that  defendant  has  no  power  or  authority  under  its  charter 
to  build,  own,  and  operate  street  railroads  in  the  city  of  Bir> 
mingham,  propelled  by  electricity. 

The  prayer  of  the  bill  was  that  an  injunction  be  issued  '^ 
straining  and  enjoining  the  defendant,  its  officers  and  agents, 
from  so  constructing  its  line  of  poles  and  wires  on  and  along 
said  streets  and  avenues  as  set  out  in  the  body  of  this  bill  <rf 
complaint,  as  to  interfere  with,  hurt,  harm  or  injure  complain- 
ant's said  telephone  property,  service  wires  and  poles." 

Upon  ihe  filing  of  the  bill,  there  was  issued  a  temporaiy  in- 
junction. The  defendant  moved  to  dismiss  the  bill  for  the  want 
of  equity,  and  also  demurred  to  the  bill  upon  the  following 
grounds :  (1)  It  is  not  shown  in  and  by  said  bill  how  ccHuplain- 
ant  will  suffer  any  irreparable  damage.  (2)  It  is  not  shown  in 
and  by  said  bill  that  the  damage  which  complainant  wiU  suffer 
by  the  erection  of  said  poles  and  wires  is  other  or  more  than  the 
incidental  damage  arising  from  the  operation  in  tha  same 
streets  and  avenues  of  two  electric  systems.  (8)  It  appears 
from  the  allegations  of  said  bill  that  complainant  has  a  full, 
adequate  and  complete  remedy  at  law  for  the  redress  of  the 
grievances  alleged.  (4)  It  is  not  shown  in  and  by  said  bill 
why  complainant  cannot  raise  its  said  wires  and  put  in  the  neo- 
essary  guard  wires  as  required  by  the  ordinance  of  the  said  city 
of  Birmingham,  set  forth  in  said  bill,  and  thus  avoid  the  dam- 
age and  inconvenience  complained  of.  (5)  It  is  not  alleged  in 
the  said  bill  that  this  respondent  is  insolvent,  or  not  fully  able 
to  respond  in  damages  to  any  judgment  complainant  may  re- 
cover against  it,  or  has  ever  refused  to  pay  for  raising  said 
wires.  (6)  It  appears  from  the  said  bill  that  this  lesjxHident  is 
building     and    equipping     an     electric     street     car     system 
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alon^  the  streete  and  avenues  mentioned,  without  ob- 
jection on  the  part  of  the  municipal  or  other  authorities,  and 
oomplainant  cannot  question  the  authority  of  respondent  to 
thus  build  and  equip  its  said  line  in  this  proceeding.  The  de- 
fendant also  moved  to  dissolve  the  injunction  for  the  want  of 
equitj  in  the  bill.  On  the  submission  of  the  cause  on  the  mo- 
tions and  demurrers  of  the  defendant,  the  chancellor  rendered  a 
decree  orerruling  the  motion  of  the  defendant  to  dismiss  the 

bill  and  the  demtirrer  to  the  bill,  and  also  overruled  the  motiou 
of  the  defendant  to  dissolve  the  injunction.  From  this  decree 
the  defendant  appeals,  and  assigns  the  rendition  thereof  as 
error* 

Alex  T.  London  and  John  London,  for  appellant 

WdOcer,  Porter  £  WaUcer,  for  appelleeu 

Habalsok,  J. :  We  do  not  understand  it  to  be  insisted  in  this 
oaae^  that  the  telephone  company  has  the  exclusive  right  to  the 
streets  and  avenues  of  the  city  of  Birmingham  for  the  purpose 
of  operating  its  telephone  system.  No  company,  under  ordi- 
nary eiicomstancee,  can  assert  and  maintain  a  right  to  the  ezclu- 
sive  enjoyment  of  a  public  street.  Such  a  monopoly  the  law 
does  not  favor.  Counsel  for  appellee  in  their  written  brief  say 
that  '^t  does  not  seek  to  enjoin  appellant  from  constructing  its 
electric  street  railway,  but  simply  asks  that  appellant  be  re- 
strained from  so  constructing  its  lines  of  poles  and  wires  on 
and  along  said  streets  and  avenues,  as  to  interfere  with,  hurt, 
harm  and  injure  appellee^s  property,  service  wires  and  poles.'' 
Nor,  again,  do  we  understand  the  contention  of  appellee  to  be 
that  a  telephone  company  can  maintain  a  bill  for  an  injunction 
against  the  operation  of  an  electric  railway,  to  prevent  damages 
incidentally  sustained  by  the  escape  of  electricity  from  its  rails 
and  wires.  It  is  probably  true,  that  two  electric  systems  of  the 
kind  could  not  be  constructed  in  and  operated  along  the  same 
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street, — ^unless  it  was  of  imooiimioii:  width, — ^without  inflicting 
some  incidental  injury  or  damage,  the  one  to  the  othfir.  Iittlie 
present  state  of  electrical  sdenoe,  one  would  not  be  authoriiei 
to  be  very  definite  or  emphatic  in  his  conclusions  toadiing  sndi 
matters.  However  that  may  be,  it  may  be  safely  stated,  as  ap- 
plicable to  all  conditions,  that  no  one  public  corporation  of  tlie 
kind  should  be  given  a  monopoly  to  the  exclusion  of  others  in  the 
use  of  the  streets  of  a  city.  Ordinarily,  such  privileges  should 
be  granted,  equal  with  and  not  superior  to  other  like  enterprim 
established  for  the  use  of  the  public  The  State  lioenses  sodi 
enterprises,  not  simply  that  ihe  owner  of  them  may  earn  profits 
by  establishing  and  operating  them,  but  that  the  general  paUie 
as  well  may  enjoy  the  benefits  of  their  existence;  and  when  two 
are  authorized  by  law  to  use  the  same  street  or  avenue,  it  should 
be  with  the  express  or  implied  condition,  that  eadi  shall  respeet 
the  rights  and  interests  of  the  other,  and  occasion  no  nnneees- 
sary  harm  the  one  to  the  other.  The  matter  of  the  regolatioa  of 
such  public  corporations  is  usually  committed  to  the  municipal- 
ities where  they  are  established,  and  in  the  case  before  us,  it  is 
certainly  true,  that  the  regulation  of  the  two  oorporaticnfl  per- 
tains to  the  municipal  government  of  the  city  of  Birmingham. 
The  matter  of  dispute  between  them,  as  disclosed  by  the  bill, 
demurrers  thereto  and  motion  for  its  dismissal,  and  the  Biga- 
ment  of  counsel  here  for  appellee,  seem  to  suggest  some  superior 
rights  in  the  appellant  company  over  the  rights  of  the  appellee 
company,  in  the  use  of  the  streets  and  avenues  of  the  city  of 
Birmingham,  along  which  the  appellee  has  been  for  so  long  a 
time  operating  its  telephone  system,  by  the  authority,  it  is  to  be 
presumed,  of  said  city.  There  is  no  suggestion  in  the  bill, 
however,  that  this  authority  to  the  appellee  is  exdusiva  Tie 
bill  docs  allege  an  ordinance,  set  out  in  the  statement  of 
facts,  which  seeraa  to  have  been  adopted  for  the  purpose  of  pre- 
venting just  such  contentions  and  difficulties  as  those  presented 
in  this  case,  which  ordinance,  it  is  all^;ed,  the  defendant  has 
been  and  is  now  violating,  to  the  injury  of  complainant    If  this 
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rue,  as  it  must  be  on  the  trial  of  this  case^  on  the  facts  alone 
ged  in  the  bill, — and  if  it  is  also  true,  as  alleged,  that  oom- 
nant,  before  filing  this  bill,  went  to  see  the  general  manager 
lefendant,  and  called  his  attention  to  the  fact  that  his  com- 
y  was  constructing  its  poles  and  wires  in  a  way,  as  set  out 
he  bill,  to  prevent  complainant  from  cariying  on  its  busi- 
ly and  that  said  manager  in  emphatic  language  replied  that 
mdant  would  not  correct  the  abuses  complained  of,  and  noti- 

complainant  that  if  it  did  not  itself  correct  these  troubles, 
mdant  would  tear  up  complainant's  wires  and  poles, — ^there 
es  what  appears  to  be  an  unwarranted  usurpation  of  right 

power  by  defendant,  denying  to  complainant  anything  like 
squal  privilege  to  the  enjoyment  of  said  streets  with  the  de- 
iant.  The  complainant  had  for  about  ten  years,  been  oper^ 
ig  its  telephone  system,  under  full  authority  to  do  so,  as  is 
ged,  and  was  the  first  comer  to  occupy  the  streets.  While 
h  prior  occupancy,  we  deem  it  unnecessary  to  decide  con- 
red  superior  privileges,  it  may  certainly  be  considered  in 
ial  of  defendant's  allied  usurpation  of  superior  rights  in 
1  streets  and  avenues. 

Tar  the  purposes  of  the  case,  if  conceded  that  defendant,  in 
rating  its  electric  railroad,  had  a  right  to  use  the  streets  of 
1  city,  equal,  in  all  respects,  to  the  right  of  complainant  to 
enjoyment  of  the  same  for  the  purpose  of  its  telephone  sys- 
i,  which  is  as  much  as  defendant  may  claim,  the  concession 
lid  place  the  two  companies  towards  each  other  in  the  legal 
tude  of  using,  each  in  a  sense,  its  own  property,  calling  for 

application  of  the  old  and  just  and  universally  accepted 
3,  that  every  person  is  bound  to  the  exercise  of  reasonable 
5  in  the  use  of  his  own  property,  and  for  any  default  in  that 
ticular,  ho  is  liable  to  the  person  injured  in  an  action  of 
lagcs  resulting  from  his  own  negligence,  or  to  state  the  same 
5  somewhat  differently,  it  is  nowhere  denied,  that  "if  one  do 
.wful  act  upon  his  own  premises,  he  cannot  be  held  responsi- 
for  injurious  consequences  that  may  result  from  it,  imlesa 
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it  was  so  done  as  to  oonstitate  actionable  negligence;"  nd 
whatever  annoyance  or  injury  may  result  to  one  penon  ixm 
the  rightful  and  lawful  use  of  his  property, — which  implies  » 
want  of  care  for  the  rights  and  interests  of  others, — ^it  is  da» 
num  absque  injvria.     In  conformity  with  these  principln^  it 
has  been  stated  by  high  authority,  in  a  case  similar  to  the  cm 
in  hand,  to  be  ^Vell  settled  so  far  as  persons  operating  under 
legislative  grants  are  concerned,  that  something  more  than  br 
cidental  damage  to  another  must  be  proved, — something  in  faflt 
in  the  nature  of  an  abuse  of  the  franchise, — ^to  entitle  the  ptify 
injured  to  an  injunction."     Cumberland  Tel.  &  TeL  Co,  il 
United  Electric  Ry.  Co.  (0.  C.  M.  D.  Tenn.,  opinion  of  Bsowv, 
J.),  4  Am.  Electl.  Cas.  296,  42  Fed  27S.    See,  also,  85  in. 
&  Eng.  Enc  Law,  764-767. 

The  contention  of  appellant,  that  the  court  below  ened  m 
overruling  the  motion  to  dissolve  the  injunction,  proceeds  npoi 
the  assimiption,  that  there  is  no  equity  in  the  bill,  as  appean  <■ 
its  own  allegations.  It  may  be  admitted,  that  a  mere  allegatka 
of  irreparable  injury  without  a  statement  of  facts  to  show  snek 
injury,  is  a  mere  conclusion,  and  cannot  be  made  the  gnxml 
for  granting  an  injunction.  The  facts  in  this  case,  to  shour 
such  alleged  injury,  are  fully  set  out.  Whether  they  are  fully 
enough  averred  or  not,  we  will  not  now  discuss.  That  they  show 
injury  to  complainant  of  a  serious  character  is  manifest  The 
right  in  complainant  to  use  the  street,  cannot,  under  the  allegi- 
tions,  be  denied.  The  conduct  of  defendant  as  shown^  is  u 
unwarranted  usurpation,  amounting  to  a  trespass  on  ocmipUin- 
ant's  rights,  which  is  recurrent,  continuous  and  tending  to  i 
multiplicity  of  suits.  This,  a  court  of  equity  will  interfere  by 
injunction  to  prevent.     Bowling  v.  Crook,  104  Ala.  130,  16 

South.  131. 

Moreover,  the  authority  of  an  equity  court  to  grant  and 
maintain  this  injunction,  may  be  rested  on  that  other  ground  d 
chancery  jurisdiction,  that  such  courts  will  interfere  to  control 
such  corporations  as  these,  to  keep  them  within  the  line  of  their 
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authority  and  subject  to  law,  in  order  to  preveat  such  usurpa- 
tknuB  and  damages  as  are  here  complained  of.  East  &  W.  R.  Co. 
w.  East  Tennessee,  Y.  &  0.  B.  Co.,  75  Ala.  275  j  Railroad  Co. 
9.  Matthews,  99  Ala.  24,  10  South.  267 ;  Railway  Co.  v.  With- 
mrow,  82  Ala.  190,  3  SoutL  23 ;  Mobile  &  M.  Ry.  Co.  v.  Ala- 
lama  M.  Ry.  Co.  (Ala.),  23  South.  57. 

Hie  damages  to  complainant  in  this  case  as  shown,  are  not 
incidental,  growing  out  of  a  careful  and  lawful  use  of  the  streets 
and  avenues  by  defendant,  and  sudi  as  are  dammim  absque  irv- 
juriaj  but  they  arise  from  the  misconduct  of  defendant  in.  the 
nature  of  an  abuse  of  its  franchise.  These  damages  the  defend 
ant  might,  as  appears,  avoid,  but  which  it  without  reason  claimi^ 
th6  oomplauiant  was  under  obligation  to  remove. 

If  the  facts  of  this  case  as  averred  are  true,  as  the  demurrer 
and  motion  to  dismiss  admit,  it  is  difficult  to  see  why  the  bill 
does  not  contain  equity.  There  was  no  error  in  refusing  to  dis- 
aolve  the  injunctioni 

Affirmed. 


Hob. — Sea  note  2  at  end  of  Part  IL 


EbmoN  EiiXOTsio  Light  &  Poweb  Co.  v.  Mkbohants'  &  Hah- 
uvAOTUssBs'  Elbctbio  Lioht,  Heat  &  Poweb  Co.  st  aIm 

Pennaylvania  Supreme  Court,  July  17,  1901. 
Iktekfkbbnce  of  electbioal  uses. 

If  two  electric  ligbt  companies  are  granted  similar  franchises  in  the  same 
itreet^  the  later,  if  either,  mnst  be  limited  in  its  use  of  the  street,  so  as 
not  to  interfere  with  the  line  of  the  other  company. 

Hits  is  not  affected  by  the  fact  that  the  later  company  has  a  contract  for 
public  street  lighting. 
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Not  only  wanton  and  negligent  damage,  but  all  interference,  not  itziet|]f 
unavoidable,  with  the  line  of  the  earlier  companj,  will  be  enjoined,  im- 
•pective  of  the  question  of  additional  expense. 

Appeal  from  Erie  County  Court  of  Commoiii  Pleaa 
Bill  to  enjoin  interferenca 
Appeal  by  complainant  below. 

Frank  Ounnison,  for  appellant. 

John  S.  Rilling  and  Henry  E.  Fish,  for  appellees^ 

Mitchell,  J. :  This  decree  muBt  be  reversed  for  want  of  any 
proper  finding  of  facts  upon  which  it  can  be  sustained.    Tbe 
gravamen  of  the  bill  is  that  the  complainant^  being  in  the  lawful 
exercise  of  its  franchises  with  the  conaent  of  the  city^  is  inter 
f ered  with  at  present,  and  in  danger  of  further  interferonoe  in 
the  future,  by  the  defendant  placing  its  wires  so  as  to  cross  or 
run  between,  through,  and  among  the  plaintiflF's  wires,  in  daur 
gerous  proximity  thereto,  and  through  the  space  already  oooi- 
pied  by  plaintiff,  and,  secondly,  through  adjacent  space  neces- 
sary to  the  plaintiff  for  the  growth  and  future  operation  of  its 
business.    The  answers  of  defendants  deny  the  danger  of  inter- 
ference by  proximity  of  the  wires,  and  aver  that  complainant  ia 
occupying  an  unreasonable  and  unnecessary  space,  not  in  good 
faith,  for  the  purposes  of  its  business,  but  with  dead  wires, 
merely  to  obstruct  and  exclude  any  other  company  from  the 
streets.     The  court  unfortimately  made  no  conclusive  finding 
on  these  disputed  points,  though  it  did  find,  in  a  general  way: 
(1)   That  the  defendant  had  strung  its  wires  "in  many  places 
in  dangerous  proximity  to  the  wires  of  the  plaintiff  company, 
and  in  some  places  through  and  between  the  wires  of  the  plain- 
tiff company ;  tliat,  subsequently  to  the  filing  of  plaintiff's  bill, 
a  very  large  majority  of  such  interferences  were  remedied  by 
the  defendants,  but  up  to  the  time  of  taking  the  last  testimony 
in  this  case,  on  the  14th  day  of  April,  1898,  the  defendants  had 
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not  80  adjusted  their  lines  as  to  be  entirely  free  from  inter- 
ferences with  the  plaintiff's  line."  (2)  That,  "after  the  city 
of  Erie  had  entered  into  the  contract  with  the  defendant  for  the 
street  lighting,  the  plaintiff  company,  in  order  to  hold  the  said 
unoccupied  space  claimed  by  it,  in  many  places  strung  numer- 
ous dead  wires  along  its  poles  and  over  street  intersections,  in 
8uch  a  way  as  to  embarrass  the  defendant  in  the  construction  of 
g&id  extension  of  its  line."  (3)  That  the  court  was  "not  satis- 
fied that  the  defendant,  in  the  construction  of  its  line  as  it  now 
exists,  after  the  correction  of  the  interferences  as  above  stated, 
has  inflicted  any  wanton,  negligent,  or  unnecessary  injury  to 
the  electric  lines  and  property  of  the  plaintiff." 

On  these  findings  both  parties  appear  to  be  somewhat  in 

fault,  and  there  is  no  accurate  determination  of  their  respective 

rights,  the  court  being  of  opinion  that  this  was  unnecessary,  for 

the  reason  set  out  in  the  legal  conclusions,  that,  "as  between  said 

plaintiff,  engaged,  as  at  present,  exclusively  in  commercial  and 

private  lighting,  and  the  defendant,  so  far  as  it  is  engaged  ex- 

dusively  in  lifting  the  public  streets  by  virtue  of  a  city  oon- 

traet,  the  defendant,  although  holding  the  later  franchise,  by 

virtue  of  the  public  character  of  its  business,  has  the  paramount 

right  of  way,  so  far  as  is  necessary  to  reach  the  places  where  the 

contract  calls  for  street  lighting,  by  a  direct  and  practical  route; 

bat  at  the  same  ame  the  defendant,  in  the  construction  of  its 

line  for  the  purpose  of  such  street  lighting,  has  no  right  to  do 

the  property  of  plaintiff  any  wanton,  negligent,  or  unnecessary 

damage,  and  must  at  all  places  keep  its  lines  clear  from  those  in 

actual  use  by  plaintiff,  wherever  it  can  be  done  without  extra 

cost"     This  principle  is  wholly  inadmissibla     How  far  the 

city,  having  agreed  to  the  plaintiff's  exercise  of  its  franchises 

upon  the  street,  may,  under  its  municipal  powers  and  duties,  or 

imder  the  reservations  of  its  ordinance  of  consent,  subsequently 

invade  or  interfere  with  the  franchises,  is  not  now  before  us. 

But^  as  between  two  corporations  exercising  similar  franchises 

upon  the  same  street,  priority   carries   superiority   of    right 
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Equity  will  adjust  the  oauflicting  interests  as  far  as  posnble^and 
control  bothy  so  that  each  company  may  exercise  its  own  bvt 
chises  as  fully  as  is  compatible  with  the  neoessaiy  ezerciae  of 
the  other's.  But  if  interference  and  limitation  of  one  or  tbe 
other  are  unavoidable,  the  later  must  give  way,  and  the  fact  that 
it  is  under  contract  with  the  city  for  work  of  a  public  natoie 
does  not  alter  its  position,  or  give  it  any  daim  to  pref eraQcei 

Moreover,  the  standard  of  damages  indicated  by  the  ooart^ 
that  the  defendant,  in  the  construction  and  operation  of  its  line, 
must  not  do  ^^any  wanton,  negligent,  or  unneoessaiy  damage" 
and  must  keep  its  lines  clear  from  those  of  plaintiff,  ^'wherever 
it  can  be  done  without  extra  cost,"  is  altogether  too  broad. 
Equity  will  enjoin,  not  only  wanton  or  negligent  damage^  bat 
all  interference  which  is  not  strictly  unavoidable,  and,  in  n- 
gard  to  keeping  defendants'  wires  clear  of  those  in  bona  fide  use 
by  the  plaintiff  and  necessary  for  its  business,  the  injunctioQ 
must  be  absolute,  without  regard  to  extra  cost  of  othar  methods. 

The  further  question  raised  by  appellant,  of  the  rig^  of 
plaintiff  to  exclude  defendants  from  the  occupation  of  space  xiao- 
essary  for  plaintiff's  business  in  the  proximate  future^  is  not 
sufficiently  presented,  on  the  facts  of  the  case,  for  determina- 
tion at  this  time.  The  court  has  foimd  that  plaintiff  has  oooa- 
pied  unnecessary  space  with  dead  wires  to  exclude  or  embarrass 
defendant,  but  how  far  its  requirements  of  space  for  fataro 
growth  may  be  genuine,  and  how  near  in  the  future,  is  not 
shown.  Decree  reversed,  with  directions  to  rehear  and  detect 
mine  the  case  on  the  principles  of  this  opinion. 


NoiB. — See  note  2  after  next  caa^ 
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PosTAi«  Tklbgraph  Cabls  Company  of   Utah  v.   ORiooir 

Short  Lins  Railroad  Company. 

Utah  Supreme  Court,  May  10,  1901. 

TnJDOXAPH  UNE  OH  EAILBOAD  BIOHT  OF  WAT. — EMINENT  DOICAIN. 

Land  owned  hj  a  railroad  oompany  but  not  being  part  of  its  right  of  way 
or  essential  to  the  enjoyment  of  its  franchise  and  property  may  be  appro- 
priated to  the  use  of  a  telegraph  company,  as  a  more  necessary  public 

A  lel^gTaph  company  which  has  availed  itself  of  the  provisions  of  the 
Poet-roads  Act  of  Congress  may  construct  its  line  along  the  right  of  way 
ci  a  railroad  company,  not  materially  interfering  with  its  use  for  rail- 
road purposes. 

Aeeeptance  by  telegraph  company  of  privileges  of  Post-roads  Act  may  be 
slMywn  by  the  certificate  of  the  postmaster-general. 

In  a  proceeding  to  condemn  land  for  purposes  of  a  telegraph  company, 
akmg  a  railroad  right  of  way,  held,  that  possession  cannot  be  taken  until 
•ftar  compensation  fixed,  pursuant  to  State  statute,  and  paid;  that  the 
measure  of  damages  is  the  depreciation  in  value  of  right  of  way  for 
railroad  purposes*  and  in  case  of  no  interference  the  damages  are  nomi- 
nal; that  damages  from  added  expenses  of  burning  grass  along  the  right 
of  way,  due  to  presence  of  telegraph  poles,  is  too  remote  to  be  consid- 
ered; that  the  property  required  was  sufficiently  described. 

Cases  of  this  series  cited  in  opinion:  Postal  Tel,  Cable  Co.  v.  Morgan's 
LOw,  de.,  Co,,  vol.  6,  p.  183;  Lockie  v.  Mut.  Un,  Tel.  Co,,  vol.  1,  p.  425. 

Appeal  by  defendant  below  from  judgment  of  District  Oourt, 
Salt  Lake  County. 

P.  L.  Williams,  for  appellant. 

Powers,  Straup  £  Lippman,  for  respondent. 

Eai.i«^  District  Judge:  In  this  case  it  appears  that  on  the 
14th  day  of  July,  1899,  certain  citizens  of  Utah,  in  connection 
with  the  assistant  superintendent  and  the  general  counsel  of  the 
Postal  Telegraph  Cable  Company,  a  corporation  organized  un- 
der the  laws  of  New  York,  proceeded  to  organize  under  the  laws 

VOL.  VTT — 27. 
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of  Utah  tha  respondent  herein,  the  Postal  Telegraph  Oabk 
Company  of  Utak     Ten  per  cent  of  the  capital  Btock  of  the 
Utah  corporation  was  paid  in,  the  money  being  furnished  by  the 
New  York  corporation.    All  the  requirements  of  the  Btatotes  of 
Utah  relating  to  the  organization  of  corporations  were  compliod 
with.     The  articles  of  incorporation  were  duly  filed  with  tk 
county  clerk  of  Salt  !Lake  county,  and  a  certified  copy  of  the 
same  was  filed  with  the  secretary  of  State  of  Utah,  who  isBoed 
his  certificate,  as  required  by  law,  certifying  that  the  respondent 
had  complied  with  the  provisions  of  the  statutes  and  that  it  m 
duly  incorporated.     The  directors  of  the  respondent  met  ind 
formally  organized,  directed  that  negotiations  be  had  with  ap- 
pellant for  a  right  of  way  to  construct  a  telegraph  line  along  its 
railroad  right  of  way  from  Salt  Lake  City  north  to  the  Idaho 
State  line,  and  adopted  a  resolution  selecting  the  ri^t  of  waj, 
and  also  proceeded  to  accept  the  provisions  of  an  Act  of  Oofr 
gress,  approved  July  24,  1866,  entitled  "An  act  to  aid  in  the 
construction  of  telegraph  lines  and  to  secure  to  the  gOYenunent 
the  use  of  the  same  for  postal  and  military  and  other  purpoeeflu" 
Failing  in  its  negotiations,  respondent  commenced  this  proceed- 
ing under  the  Eminent  Domain  Act  of  Utah  to  condemn  ;i  ri^ 
of  way  for  the  purpose  of  constructing,  maintaining,  and  oper 
ating  its  telegraph  line  upon  the  right  of  way  of  the  appellant 
longitudinally,  from  Salt  Lake  City  north,  through  the  ooonties 
of  Salt  Lake,  Davis,  Weber,  Box  Elder,  and  Cache,  in  this 
State,  to  the  State  line  of  Utah  and  Idaho, — a  total  distance  of 
about  100  miles.     In  its  complaint  the  respondents  set  forth  the 
character  of  the  construction  of  the  telegraph  line  designed,  the 
length  of  the  poles,  their  size  at  the  base,  the  depth  that  they 
would  be  planted  in  the  ground,  their  distance  from  the  railroad 
track,  and  the  size  of  the  cross-arms  upon  which  wires  are  pro- 
posed to  be  strung.     It  was  also  alleged  in  the  complaint  that, 
when  crossing  the  track  of  appellant,  the  wires  would  be  strung 
high  enough  for  safety,  and  that  on  reasonable  notice  from  ap- 
pellant, when  it  was  necessary^  the  poles  would  be  moved  to  such 
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a  paint  as  the  appellant  might  designate.     The  distance  of  the 
poles  from  each  other  and  the  amount  of  ground  each  would 
oooapy  was  alleged;  the  general  route  and  terminal  were  de- 
Ksribed;  the  necessity  for  the  taking,  and  the  failure  of  the 
parties  to  come  to  terms  were  set  forth ;  and  the  fact  that  the 
telegraph  line  would  not  interfere  with  ihe  appellant's  business 
was  stated,  as  well  as  other  allegations  not  necessary  here  to 
repeat.     The  defendant  demurred  to  the  complaint  upon  two 
grounds:  (1)  That  the  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  action,  so  far  as  the  same  is  situated  outside  of 
Silt  Lake  county  and  \\rithin  the  counties  of  Davis,  Weber,  Box 
Elder,  and  Cache,    respectively;  (2)  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.    After 
argument  the  demurrer  was  overruled  by  the  lower  couirt,  and 
the  appellant  answered,  denying  the  incorporation  of  reepond- 
eniy  and  basing  its  defense  principally  upon  an  allegation  that 
the  respondent  is  the  agent  and  under  the  control  of  the  Postal 
Telegraph  Cable  Company  of  New  York,  a  foreign  corporation, 
which  has  not  the  power  to  exercise  the  right  of  eminent  do- 
main in  this  State,  and  which,  through  the  organization  of  re- 
spondent, is  seeking  to  do  by  indirection  that  which  it  cannot  ac- 
complish in  its  own  name  directly,  and  that  in  reality  respond- 
ent has  no  separate  existence  from  the  Postal  Telegraph  Cable 
Company  of  New  York.     The  case  was  tried  in  the  District 
Coart  without  a  jury,  and  the  court  found  the  issues  for  the  re- 
spondent, assessing  appellant's  damages  at  $100. 

•      ••••••        ..••••••• 

It  is  objected  that  the  complaint  does  not  so  describe  the  lands 
or  premises  which  respondent  asks  to  have  appropriated  to  its 
use  that  it  can  be  definitely  described  in  a  judgment.  The  com- 
plaint asks  for  a  right  of  way  upon  the  railroad  right  of  way 
between  certain  named  termini  within  certain  named  counties 
in  the  State,  and  describes  the  amount  of  ground  needed  for 
each  pole,  the  distance  of  the  poles  from  each  other,  and  their 
distance  from  the  railroad  track.    When  the  object  in  the  oo]> 
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demnation  case  is  to  secure  a  right  of  way  through  a  f  ann  or 
legal  subdivision,  it  probably  should  be  described  by  such  subdi- 
vision ;  but  this  is  for  a  right  of  way  on  an  established  railroid 
right  of  way,  the  locus  of  which  is  accurately  fixed  by  survey, 
of  which  there  are  accessible  records.    It  would  seem  that  then 
can  be  no  difficulty  in  so  framing  a  judgment,  with  such  descrii^ 
tion  of  the  land  taken,  that  parties  may  know  where  it  is.    A 
railroad  track  is  a  fixed  monument    Lake  Shore  A  M.  8.  Rff. 
Co.  V.  Pittsburg,  Ft  W.  &  C.  By.  Co.,  71  IlL  40.    From  thii 
fixed  monument  other  distances  may  be  measured,  and  there 
does  not  appear  to  be  any  difficulty  in  locating  exactly  ths  lioe 
of  construction  to  be  followed  by  this  telegraph  company.    The 
complaint  describes  the  property  upon  which  the  respondent 
proposes  to  locate  its  telegraph  line  as  the  railway  of  appeilant 
from  Salt  Lake  City  to  Cannon  Station,  on  the  State  line  be- 
tween Utah  and  Idaho.     It  alleges   that  the  railroad  bed  is 
located  near  the  center  of  its  right  of  way,  which  is  not  less  tlum 
100  feet  in  width ;  that  the  railroad  track  is  four  feet  eight  and 
one-half  inches  gauge,  and  upon  the  center  of  tlie  railroad  bed; 
that  the  telegraph  line  to  be  constructed  will  consist  of  poles  30 
feet  in  length,  planted  firmly  in  the  ground  at  a  depth  of  not 
less  than  five  feet,  and  30  feet  from  the  outer  edge  of  the  rail- 
road track ;  that  the  poles  will  be  erected  at  a  distance  of  167 
feet  from  each  other  on  the  right  of  way ;  that  each  pole  will  be 
one  foot  in  diameter  at  the  base  and  will  occupy  only  one  square 
foot  of  ground ;  that  no  wires  will  be  attached  to  appellant's  fix- 
tures, nor  poles  erected  upon  embankments,  nor  will  the  wires 
interfere  with  any  other  telegraph  line ;  that  the  wires  are  to  be 
attached  to  cross-anns  high  enough  so  that  they  will  not  inte^ 
fere  with  apjx^llant's  property  or  business ;  and  that  the  CTOsa- 
arms  will  be  eight  feet  in  length.    This  description  covers  every 
reasonable  intendment  of  the  statute. 

That  the  telegraph  is  a  public  use,  and  the  business  of  tele- 
graphy is  obviously  a  public  business,  is  well  established.     It 
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is  a  quasi  public  employment, — one  not  merely  exercised  for 
the  purpoee  of  private  gain,  but  for  the  general  benefit  and  wel- 
fare of  the  community.  A  telegraph  company  is  a  public  ser- 
7aiiit,  which  must  serve  all  alike  who  make  demands  upon  it,  and 
its  right  to  exercise  the  power  of  eminent  domain  is  recognized 
by  our  statutes  and  by  numerous  decisions  of  the  courts.  Hev. 
St.  sec.  3588,  subsec  8;  Joyce,  Electric  Law,  sec  274;  Lewis, 
Em.  Dom.  sec  172.  The  use,  then^  to  which  respondent  seeks 
to  aj^ly  the  land  to  be  condemned  is  a  public  use,  recognized  by 
law.  It  is,  however^  contended  that  the  land  sought  is  already 
deivoted  to  a  public  use,  and  that  the  condemnation  for  telegraph 
purposes  will  not  be  devoting  it  to  a  more  necessary  public  use. 
The  land  which  respondent  seeks  to  condemn  is  not  now  used 
for  any  purpose.  Practically  it  is  now  idle  property,  and  the 
new  use  promises  to  be  one  of  public  utility.  The  appropriation 
of  the  right  of  way  of  a  railroad  not  essential  to  the  enjoyment 
of  its  franchises  and  property,  for  the  construction  of  a  tele- 
graph line,  is  to  and  for  a  more  necessary  public  use.  Souihem 
Pae.  Ry.  Co.  v.  Southern  Col.  By.  Co.,  Ill  Cal.  231,  43  Pac. 
602. 

It  is  contended  by  appellant  that  the  respondent  had  no  power 
to  locate  its  tel^raph  line  longitudinally  upon  appellant's  right 
of  way,  because  when  the  lands  have  been  once  taken,  by  virtue  of 
the  power  of  eminent  domain  or  otherwise  and  appropriated  to  a 
public  use,  as  is  the  right  of  way  in  controversy,  such  land  can- 
not again  be  subjected  to  another  public  use,  unless  such  sec- 
(mdaiy  appropriation  be  authorized  by  the  legislature.  The 
authorities,  however,  aflirm  that  this  rule  only  applies  when  the 
second  public  use,  by  reason  of  its  nature  or  character,  necessar- 
ily supersedes  or  destroys  the  former  use  Where,  as  in  this 
case,  the  construction  of  the  telegraph  line  will  not  materially 
interfere  with  the  use  of  appellant's  land  for  railroad  purposes, 
it  is  dear  that  the  rule  does  not  apply.  Baltimore  d-  0.  8,  W. 
B.  Co.  V.  Board  of  Com'rs  (Ind.  Sup.),  68  N.  E.  SS7 ',Oold  v. 
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Railway  Co.,  153  Ind.  232,  53  N.  K  285 ;  Steele  v.  Empwm, 
142  Ind.  397,  41  N.  E.  822 ;  Southern  Pac.  R.  Co.  v.  SoutKem 
Cal.  Ry.  Co.,  Ill  CaL  221,  43  Pac.  602 ;  Southwestern  Tcla- 
graph  &  Teleplione  Co.  v.  Gulf,  C.  &  S.  F.  R.  Co.  (TeoL  Cir. 
App.),  7  Am.  Electa.  Gas.  427n,  52  S.  W.  106;  iS^.  Louis&C.R. 
Co.  V.  Postal  Tel.  Co.,  7  Am.  ElectL  Gas.  426ii,  173  IlL  521, 51 
N.  E.  382.  Mr.  Lewis,  in  his  work  on  Eminent  Domain  (sea 
269),  says:  "A  telegraph  line  may  be  established  along  a  rail- 
road right  of  way,  it  being  no  material  interference  with  the 
use  thereof  for  railroad  purposes."  And  this  is  undoubtedly 
the  law.  A  telegraph  line,  constructed  as  proposed,  will  not| 
in  the  nature  of  things,  interfere  with  the  operation  of  appel- 
lant's railroad. 

The  certificate  of  the  postmaster  general  of  the  United  StateB^ 
showing  the  acceptance  by  respondent  of  the  provisions  of  the 
Act  of  Gongress  of  July  24,  1866,  entitled  "An  act  to  aid  in  the 
construction  of  telegraph  lines  and  to  secure  to  the  government 
the  use  of  the  same  for  postal,  military,  and  other  purposes^" 
was  properly  admitted  in  evidence.  By  accepting  the  provisions 
of  this  act,  respondent  is  given  the  right  to  erect  its  telegraph 
lines  upon  all  post  roads;  and  by  section  3964  of  the  Revised 
Statutes  of  the  United  States  all  railroads  are  made  post  roads. 
But,  before  respondent  can  exercise  the  right  thus  granted  by 
Gongress,  it  must  have  fixed  and  paid  to  the  appellant  just  com- 
pensation for  the  easement.  This  is  ascertained  by  resorting  to 
the  State  law  relative  to  eminent  domain.  The  State  law  be- 
comes auxiliary  to  the  Act  of  Congress,  and  provides  the  method 
of  condemnation  and  compensation.  In  other  words,  a  right  ia 
given  by  this  Act  of  Gonin*ess,  and  the  remedy  is  furnished  ly 
the  laws  of  tlie  State.  Postal  Tel.  Cable  Co.  v.  Southern  Pac. 
R.  Co.  (G.  G.),  89  Fed.  190;  Gilmer  v.  Lirne  Point,  18  CaL 
229 ;  Postal  Tel.  Cable  Co.  v.  Morgans  Louisiana  &  T.  R.  A 
8.  S.  Co.,  6  Am.  Electl.  Gas.  183,  49  La.  Ann.  58,  21  SoutL 
183;  Smith  v.  Drew,  5  Mass.  513;  Rogers  v.  Bradshaw,  20 
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rohna.  735-744;  Kohl  v.  U.  8.,  91  U.  S.  373,  23  L.  Ed.  449; 
iutk  St  Const  sec  399. 

It  is  also  daimed  that  the  lower  court  erred  in  the  rule  as  to 
he  measure  of  damages  which  it  adopted.  It  is  insisted  that 
ke  value  of  the  property  taken  should  be  measured  by  the  most 
dvantageous  use  to  which  it  could  be  put.  That  rule  is  un- 
[odbtedly  correct  where  one  owns  property  in  fee  and  may  put 
t  to  any  use  which  he  chooses ;  but  it  is  not  the  rule,  as  in  this 
aae,  where  the  railroad  right  of  way  can  only  be  devoted  to  rail- 
oad  uses.  Even  though  the  award  be  nominal,  if  the  sum 
Lwarded  is  a  full  and  fair  equivalent  for  the  thing  taken,  it  is 
just  compensation.  In  the  case  of  a  railroad  company  whose 
ri^t  of  way  is  held  for  railroad  purposes,  it  is  not  a  question  as 
;o  what  the  property  would  be  worth  to  the  most  advantageous 
lae  to  which  it  could  be  put ;  bat  the  question  is,  how  much  will 
he  land  be  damaged  for  railroad  pur^ioses  by  the  erection  of  the 
olograph  line?  St  Louis  &  C.  E.  R.  Co.  v.  Postal  Tel.  Co., 
'Am.  Electl.  Cas.  426n,  173  111.  608,  61  N.  E.  382 ;  Chicago,  B. 
6  Q.  B.  Co.  V.  City  of  Chicago,  149  111.  457,  37  N.  E.  78,  id., 
l66  U.  S.  226,  17  Sup.  Ot.  581,  38  L.  Ed.  819.  The  railroad 
lompany  holds  its  right  of  way  strictly  for  railroad  purposes, 
ind  is  restricted  in  its  use  of  the  same  for  such  purposes.  Under 
his  view  of  the  estate  which  the  railroad  company  has  in  its 
ight  of  way,  it  is  diflBcult  to  see  how  the  damage  from  the  erec- 
ion  of  a  telegraph  line  can  be  more  than  nominal.  Evidence 
vas  introduced  by  appellant  to  show  damages  from  the  added 
(xpense  of  burning  gi-ass  from  Lhe  right  of  way  by  reason  of  the 
erection  of  telegraph  poles;  biit  such  damages  are  too  remote. 
Southwestern  Telegraph  &  Telephone  Co.  v.  Gulf,  C.  &  8.  F. 
?.  Co.,  7  Am.  Electl.  Oas.  427n  (Tex.  Oiv.  App.),  52  S.  W.  107. 
Ifeither  can  damages  be  allowed  for  imaginary  dangers.  Jones 
1.  Railroad  Co.,  68  111.  380;  Railroad  Co.  v.  Lamb,  11  Neb. 
)92,  10  N.  W.  493 ;  Chicago  &  N.  W.  Ry.  Co.  v.  Town  of 
7icero,  157  111.  48,  41  N.  E.  640;  Lockie  v.  Telegraph  Co.,  1 
Lm.  Electl.  Cas.  425,  103  111.  401.     Where,  as  in  this  case,  a 
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telegraph  oampany  has  a  right  under  the  statutes  to  ooodemi 
a  right  of  way  on  the  right  of  way  of  a  railroad,  the  damageB  to 
he  paid  to  the  railroad  company  are  nominal,  inasmudi  as  the 
railroad  company  only  owns  a  right  of  way,  and  such  a  ri^  of 
way  is  not  interfered  with  by  the  telegraph  company.  RaUro§i 
Co.  V.  Catholic  Bishop,  119  111.  529,  10  N.  E.  372;  HUcoatf. 
Bird,  10  C.  B.  327 ;  Allen  v.  City  of  Boston,  137  Mass.  319; 
In  re  Albany  St.,  11  Wend.  149,  25  Am.  Dec.  618  ;Chicago,  B. 
&  Q.  R.  Co.  V.  City  of  Chicago,  166  U.  S.  258, 17  Supu  Ot  992, 
38  L.  Ed.  819. 

We  find  no  error  in  the  record,  and  the  judgmeoit  of  the  kurer 
court  must  be  affirmed,  with  costs. 


NOTE  1. — ^The  following  recent  cases,  in  addition  to  those  abofs  n- 
ported  in  lull,  relate  to  the  respective  rights  of  telegraph  and  telephoM 
companies  and  abutting  land  owners: 

In  Postal  Telegraph  Cable  Co.  v.  Eaton,  170  HI.  513  (Dec  22,  1897),  tid 
American  Telephone  d  Telegraph  Co.  v.  Jones,  78  III.  App  372  (Oct  &, 
1898),  it  was  held,  that  the  appliances  of  a  telegraph  company  do  not 
impose  a  new  burden  upon  a  highway,  for  which  the  abutting  owner  is 
entitled  to  compensation. 

The  same  is  held,  as  to  telephone  companies  in  Auerhaeh  v.  CnyoJko^ 
Telephone  Co  et  al.,  7  Ohio  Nisi  Prius  Reports.  633  (Chiyahoga  Go.  Com- 
mon Pleas,  Jan  3,  1900) ;  and  the  contrary  in  East  Tennessee  Teleph.  Co. 
V.  Russellville,  61  S.  W.  308   (Kentucky  Ct.  Ap.,  May  24,  1899). 

In  Andrews  v.  Delhi  d  Stamford  Teleph.  Co.,  36  Misc.  25  (N.  Y.  Supreme 
Court,  Delaware  Special  Term,  September,  1901),  held,  that  a  telephone 
company  cannot  acquire  the  right  as  against  an  abutting  owner  to  malB* 
tain  its  line  in  a  country  highway  by  proof  of  twenty  years  superfioAl 
possession  of  its  route.  Also  that  an  abutting  owner  may  maintain  eject* 
ment  for  the  removal  of  a  telephone  line,  left  on  his  land  by  a  change  in 
the  route  of  a  highway. 

In  ErvAn  v.  Central  Union  Telephone  Co.,  46  N.  E.  667  (Indiana  Stt* 
preme  Court,  April  1,  1897),  held,  that  a  bill  by  an  abutting  land  owner 
to  enjoin  a  telephone  company  from  laying  its  conduits  under  the  sidewalk, 
which  does  not  allege  that  plaintiff  owned  the  fee  in  the  walk  or  the  8treet» 
or  that  the  walk  or  street  was  dedicated  to  the  public  by  one  who  at  tlM 
time  owned  the  fee^  is  demurrable. 

In  Spokane  v.  Colby,  48  Pac.  248  (Washington  Supreme  Court,  March 
17,  1897),  held,  that  a  city,  having  condemned  a  strip  of  land  for  the  pnr^ 
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M  of  laying  and  maintaining  a  water  main,  can  not  authorize  the  ere^ 
m  of  a  telephone  line  upon  said  land,  since  an  additional  burden  is  im- 
sed  therd^  for  which  the  owner  of  the  land  has  received  no  compensa- 

Ib  T^ephone  d  Telegraph  Oo.  v,  Shaw,  102  Tenn.  313  (April  19,  1899 )» 
Dttitive  damages  were  allowed  against  a  telephone  company  whose  em- 
ojee  eat  trees  by  the  roadside,  after  having  been  previously  warned  by 
«  abutting  owner  in  whose  absence  the  cutting  was  done  over  his  wife's 
tyteet. 

The  following  additional  decisions  are  upon  the  subject  of  abutting 
roers'  rights  with  relation  to  trolley  railways: 

In  the  following  cases  it  is  held,  that  an  electric  street  railway  imposes  no 
MW  burden  in  a  highway:  Canaaioia  Knife  Co.  v,  Newingian  Tramvoay  Co, 
It  si.,  36  Atl.  1107  (Connecticut  Supreme  Court  of  Errors,  1897)  ;  Poole 
9.  Fells  Road  Electric  Ry.  Co.,  41  Atl.  1069  (Maryland  Court  of  Appeals, 
Dec.  20,  1898) ;  Chicago  d  W,  T,  R.  Co.  v.  Oen.  Elec.  Ry.  Co.,  79  111.  App. 
569  (Jan.  9,  1899) ;  Rankin  v.  8t.  Louie,  do.  Ry.  Co.,  98  Fed.  479  (U.  S. 
(Sreuit  Court,  S.  D.,  Illinois) ;  Hotce  v.  West  End  8t.  Ry.  Co.,  167  Mass. 
M  (Oct  23,  1896 ) ;  Birmingham  Ry.  d  Elec.  Co.  v.  Birmingham  Traction 
Oo.,  122  Ala.  349  (November,  1898) ;  Reid  v.  Norfolk  City  R.  Co.,  94  Va. 
117  (Dec.  10,  1896) ;  Taylor  v.  Portsmouth,  dc,  8t.  Ry.,  91  Me.  193  (Jan. 
^  1898) ;  Southern  Ry.  Co.  v.  Atlanta  Ry.  d  Power  Co.  et  al.,  11  Ga.  680 
Aug.  7,  1900) ;  Baker  v.  8elma  8t.  d  8.  Ry.  Co.  (Alabama  Supreme  Court, 
BQe29,  1901),  30  So.  464. 

In  Snyder  v.  Fort  Madison  St.  Ry.  Co.,  105  Iowa,  284  (May  10.  1898), 
is  held,  that  although  the  poles  of  an  electric  railway,  if  properly  placed, 
e  no  ground  of  complaint  to  an  abutting  owner,  whether  he  own  the  fee 
the  highway  or  not;  still  they  must  be  so  placed  as  not  to  necessarily  in- 
*fere  with  the  use  of  his  property ;  and  such  interference  will  be  enjoined. 
In  McDermott  v.  Warren,  do.,  St.  Ry.  Co.,  172  Mass.  197  (Nov.  22, 
D8)»  a  statute  allowing  compensation  to  abutting  owners  for  the  main- 
lanoe  in  highways  of  electric  lines  for  the  transmission  of  inte1li<;ence, 
d  in  certain  instances  for  electric  light  and  power  lines,  was  construed 
not  extending  to  electric  street  railways. 

In  Louisville  d  Nashville  R.  Co.  v.  Bowling  Oreen  RailtDay  Co..  63  S. 
.  4  (Kentucky  Court  of  Appeals,  May  7,  1901),  held,  that  a  city  ordi- 
noe  authorizing  a  street  railway  to  change  its  motive  power  to  electricity 
M  valid,  though  the  charter  permitted  the  company  to  use  animal  power ; 
d  the  permission  became  effective  when  the  company  was  subsequently 
thorijeed  by  its  charter  to  operate  by  electricity.  Injunction  of  crossing 
mm  by  electric  railway  denied,  despite  number  of  tracks  to  be  crossed 
1  number  of  daily  trains,  and  danger  in  running  trains  by  reason  of  over- 
id  wires. 

\n  Philadelphia,  Wilmington  d  Baltimore  Railroad  Co.  v.  Wilmington 
ty  Railway  Co.,  38  Atl.  1067  (Delaware  Court  of  Chancery,  May  15, 
Vf),  held,  that  since  the  trolley  railway  is  not  an  additional  burden,  it 
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may  cross  railroad  tracks  upon  a  highway  the  same  as  any  oUht  «s 
thereof. 

In  the  following  additional  cases  the  right  of  telcgn^h  oompawiii  li 
conBtnict  and  maintain  their  lines  upon  and  along  railroad  ri^ts  of  yn§ 
is  considered : 

In  W.  U,  Tel.  Co.  v.  Ann  Arbor  R.  Co.,  90  Fed.  Rep.  379  (Circuit  Osiit 
of  Appeals,  Sixth  Circuit,  Not.  9.  1898),  held,  that  the  Posi-roade  Aetii 
Congress  does  not  give  a  telegraph  company  the  right  to  oecopj  the  rt^ 
of  way  of  a  railroad  without  its  consent;  but  that  a  court  of  eqfuity  kis 
power,  on  the  ground  of  public  necessity,  to  condemn  an  fissninent  of  mm 
for  the  telegraph  company. 

In  Postal  Tel,  Cable  Co.  of  Louisiana  v.  Louisiana  Weaterm  R.  Oo^  U 
La.  Ann.  1270  (May  10,  1897),  held,  that  the  right  secured  to  tel^gnfl 
companies  by  Act  of  Congress  of  July  24,  1866,  known  as  the  ^Poet-nMii 
Act,"  and  by  Louisiana  Acts,  1880,  No.  124,  is  only  to  acquire  an  easeoMit 
not  a  fee,  in  the  right  of  way  of  railroad  companies;  and  the  Talue  of  the 
property  to  be  expropriated  in  a  condemnation  proceeding  for  each  pnrpow 
is  tiie  value  of  use  and  occupation,  not  of  the  fee. 

In  Postal  Tel,  Cable  Co,  v.  Cleveland,  do.,  Ry.  Co.,  94  Fed.  234  (U.  8. 
Circuit  Court,  N.  D.  Ohio  E.  D.,  May  20,  1899),  heid,  that  the  right  gifci 
telegraph  companies  to  maintain  their  lines  along  railroad  rights  of  mj 
is  subject  to  the  condemnation  laws  of  the  State  where  the  property  ii 
situated. 

In  Mobile  A  Ohio  R.  Co.  v.  Postal  Tel.  Cable  Co.,  24  So.  Rep.  408  (Ah- 
bama  Supreme  Court,  Nov.  5,  1898),  held,  that  unless  the  telegraph  linsb- 
terferes  with  the  use  of  the  railroad,  only  nominal  damages  should  bi 
awarded   in  condemnation  proceeding. 

Savannah,  do.,  Ry.  Co.  v.  Postal  Tel.  Cable  Co.,  112  Ga.  941  (Nov.  22, 
1900),  indicates  what  must  be  established  in  a  condemnation  suit  for  tine 
use  by  a  telegraph  company  of  a  railroad  rip^ht  of  way. 

In  San  Antonio  d  Aransas  Pass.  Ry.  Co.  v.  8.  W.  Teleph.  d  Teh  Co., 
66  S.  W.  201  (Texas  Court  of  Civil  Appeals.  March  21,  1900),  the  following 
is  the  head-note: 

The  telephone  being  a  new  species  of  telegraph,  the  right  of  eminent 
domain  conferred  on  telegraph  companies  by  Rev.  St.  1895,  tit.  21,  c  7, 
is  applicable  to  telephone  companies,  although  the  latter  are  not  mentioiMd 
in  the  statute. 

The  damacrcs  to  which  a  railroad  company  is  entitled,  upon  condemna- 
tion of  8u  much  of  its  right  of  way  as  is  needed  by  a  telegraph  or  tele- 
phone company  in  which  lo  place  its  poles,  is  to  be  measured  by  the  extent 
to  which  its  use  of  the  land  has  been  impaired,  and  not  by  the  advantages 
accruing  to  the  telegraph  or  telephone  company. 

In  St.  Louis  d  Cairo  R.  Co.  v.  Postal  Tel.  Co.  of  Illinois,  173  111.  608 
(June  18,  1898),  held,  that  a  telegraph  company  may,  under  the  Illinois 
statutes,  lawfully  condemn  a  right  of  way  lengthwise  upon  the  right  of  way 
of  a  railroad  company. 
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a  telegraph  oompany  condemns  a  railroad  right  of  way  the  meas- 

images  is  the  extent  to  which  the  value  of  the  use  of  the  land, 

within  the  right  of  way  between  the  poles  and  under  the  wires, 

railroad  oompany  is  diminished  by  the  use  of  the  same  by  the 

company  for  its  purposes. 

Florida  d  Western  Ry,  Co,  v.  Postal  Tel.  Cable  Co.,  112 
Ml  (Feb.  28,  1901),  held,  to  quote  from  the  official  head-note  in  a  pro- 
instituted  by  a  telegraph  company,  under  the  provisions  of  the 
of  December  20,  1898,  to  condemn  so  much  of  the  right  of  way  of  a 
company  as  may  be  necessary  for  the  erection,  maintenance,  and 
ktion  of  its  telegraph  lines,  it  is  not  essential  that  the  telegraph  com- 
ilKiald  affirmatively  show  that,  in  order  to  erect,  maintain,  and  oper- 
its  tdegraph  lines  between  the  points  proposed,  it  is  necessary  for  it 
^  sonilfmn  such  right  of  way ;  nor  is  it  essential  for  it  to  show  that  it  is 
SMMaiy  for  it  to  use  the  particular  portions  of  such  right  of  way  which 
tlprc^oses  to  condemn. 

Ii  B.  W.  Tel.  d  Teleph  Co.  v.  Chdf,  Col.  d  8.  F.  Ry.  Co.,  Texas  Court  of 
OtQ  Appeals,  May  31,  1899  (52  S.  W.  Rep.  106),  held,  that  the  words 
'Wgnetie  telegraph,"  used  in  article  699,  Sayles'  Civ.  St.,  giving  authority 
i»ttle(raph  companies  to  appropriate  lands  necessary  for  the  erection  of  its 
finM,  etc,  apply  to  telephone  companies  as  well  as  telegraph  companies. 

A  tdegraph  and  telephone  company  may  condemn,  for  the  construction  of 
ite  lines,  land  previously  condemned  by  a  railroad  company. 

The  measure  of  damages  in  such  a  case  is  the  damages  sustained  by 
nuon  of  the  interference  of  the  use  by  the  railway  company  of  its  right 
«f  way  by  the  placing  of  the  poles  of  the  telegraph  company  upon  such 
ri^t  of  way. 

k  Oulf,  Col.  d  8.  F.  Ry.  Co,  v,  8,  W,  Tel.  d  Teleph.  Co.,  Texas  Court  of 
Ciril  Appeals,  March  13,  1901  (61  S.  W.  406),  held,  that  "it  is  settled  law 
in  this  State  that  a  foreign  telegraph  company,  having  obtained  from  the 
^te  t  permit  to  do  business,  has  the  right  of  eminent  domain  for  its 
fight  of  way;  and  the  same  rule  applies  to  telephone  lines." 

In  Terns  Midland  R.  Co.  v  8.  W.  Tel.  d  Teleph.  Co.,  67  S  W.  312  (Texas 
Court  of  Civil  Appeals,  April  7,  1900),  held,  that  in  an  action  by  a  tele- 
phone company  to  condemn  a  right  to  construct  its  line  along  the  right 
of  wtj  of  a  railroad,  the  railroad  is  only  entitled  to  such  damages  as  might 
'^'^t  from  the  construction  and  maintenance  of  the  telephone  line,  and  is 
^t  entitled  to  recover  the  value  of  the  land  taken  by  the  telephone  com- 
P^  for  its  right  of  way. 


^OTE  2. — ^The  subject  of  the  rights  of  owners  of  land  abutting  on  high- 

^71  to  compensation  for  the  establishment  and  maintenance  of  electric 

^"^^^  therein  has  been  considered  in  notes  in  previous  volumes  of  this  series 

'allows:  Vol  3,  p.  348;  vol.  4,  p.  218;  vol.  6,  p.  186,  and  vol.  6,  p.  161; 
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and  no  useful  purpose  would  be  eeryed  by  repeating  tlioa«  ncta  or  iM 

substance. 

So  far  as  the  telegraph  and  telephone  are  concerned,  epecial  atteetii  k 
called  to  the  note  of  Mr.  Keasbey,  at  page  283  of  tliis  ▼olumeu 

With  respect  to  the  cases  reported  in  the  present  volume^  it  is  hdi,  h 
New  York  (Halleran  v.  Bell  Teleph,  Co.,  ante,  p.  253;  Coelle  «.  M 
Teleph.  Co.,  ante,  p.  261),  and  Indiana  {Magee  v»  Overthiner,  ante;  f 
241),  and  Cohum  v.  New  Teleph.  Co,,  ante,  p.  270 )»  that  the  telephoMii 
not  a  new  servitude.  In  the  last  three  of  said  cases  the  abutter  owned  ti 
the  center  of  the  street;  and  in  the  last  two,  the  telephone  lines  wtreii 
underground  conduits.  In  Halleran  v.  Bell  Teleph.  Co.,  Mupra,  and  in  XrsS' 
ger  v.  Wisconsin  Teleph.  Co.,  ante,  p.  285,  the  right  to  compensatioa  ii 
damages  for  interference  with  light,  air  or  access  to  adjoining  premisn  is 
recognized.  In  New  Jersey,  telephone  lines  are  by  statute  a  new  borda 
(See  Nicoll  v.  N.  T.  d  N.  J.  Teleph.  Co.,  ante,  p.  277). 

With  respect  to  electric  light  lines,  it  is  interesting  to  note  in  the  ctN 
of  Palmer  v.  Larchmont  Electrio  Co.,  ante,  p.  298,  that  the  New  Tot 
Court  of  Appeals  failed  to  recognize  the  analogy  which  the  Appdliti 
Division  in  its  decision,  6  Am.  Electl.  Cas.  128,  found  between  that  caw 
and  the  case  of  Eels  v.  Am.  Telph.  d  Tel.  Co.,  5  Am.  Electl.  Cas.  92,  when  it 
was  decided  that  a  telephone  line  is  a  new  burden  in  a  rural  highwmr.  li 
the  Palmer  case,  it  is  heldj  that  electric  light  fixtures  for  public  ligbtqg 
impose  no  new  burden ;  while  in  Carpenter  v.  Capital  Eleo.  Co..  oiiie,  p. 
312,  and  Andreas  v.  Gas  d  Elec.  Co.,  ante,  p.  319,  it  is  held,  that  for 
private  lighting  the  contrary  is  true. 

According  to  the  weight  of  authority  now,  as  in  the  past,  the  deetrie 
street  railway  imposes  no  new  servitude.     Snyder  v.  Ft,  Madison  8t.  Rf. 
Co.,  ante,  p.  359;   McDermott  v.  Warren,  do.,  8t.  Ry.  Co.,  ante,  p.  367; 
La  Crosse  City  Ry.  Co.  v.  Highie,  ante,  p.  369,  and  Ehret  v.  Camden^  dk, 
R.  Co.,  ante,  p.  383 ;  though  in  Zehren  v.  Milwaukee  Elec.  Ry.  d  Light  Co, 
ante,  p.  345,  the  contrary  is  held,  as  to  rural  highways;   and  the  sine 
is  intimated  in  Jaynes  v.  Omaha  Street  Ry.  Co.,  ante,  p.  328;  though  in 
that  case  access  to  abutting  premises  was  in  fact  interfered  with,  thu 
causing  special  injury;  compensation  for  special  injury  is  also  held  proper, 
in  accordance  with  the  uniform  rule,  in  Snyder  v.  Ft.  Madison  St.  Ry.  Co., 
ante,  p.  359.     In  Miller  v.  Detroit,  dc,  Ry.  Co.,  ante,  p.  387,  the  court 
does  not  even  protect  shade  trees  from  the  axe  of  the  trolley  lineman,  pro* 
vided  only  notice  of  the  intended  destruction  or  maiming  be  given  tke 
owner. 

Interference  of  one  electric  company  with  another  in  their  occupation  of 
highways,  which  was  once  a  fertile  source  of  litigation,  as  witness  msoj 
cases  in  the  early  volumes  of  this  series,  furnishes  but  three  cases  for  thii 
volume. 

The  right  of  telegraph  companies  to  maintain  their  lines  along  the  ri^ti 
of  way  of  railroad  companies  is  conferred  by  the  Federal  statute  of  July, 
I8669  known  as  the  Post-roads  Act»  and  by  statutes  of  various  Statu. 
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of  these,  howeiyer,  haye  been  oonetnied  by  the  courts  to  authorize 
use  without  oompeoBatioii.  The  nature  of  the  State  laws  is  in  fact 
\j  the  exteniioii  and  application  of  the  condemnation  laws  to  such 
Tike  measure  of  the  railroad  companies'  damages  in  condemnation 
edl]^  is  the  burden  of  many  of  the  cases  upon  the  subject,  of  whieh 
ist  (receding  case  and  those  referred  to  in  note  1  are  examples. 


PART  III. 


ACTIONS  BASED  ON  IN JUKIES  TO  PER- 
SON OR  PROPERTY  CAUSED  DIRECTLY 
OR  INDIRECTLY  BY  THE  ELECTRIO 
CURRENT. 


(481.) 
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Lbavsnwobth  Coal  Company  v.  John  Batohfobd. 

Kantat  Court  of  Appeals,  Northern  Department,  E.  D,,  April  30,  1897. 

Injury  bt  shock  from  uyb  wibk. 

(Head-note  by  the  Court) : 

Proof  that  a  live  electric  wire  belonging  to  an  electric  light  plant  is  broken 
and  lying  upon  the  premisee  of  the  plaintiff  in  the  city,  in  such  a  condi- 
tion as  to  endanger  the  property  of  said  plaintiff,  and  that  in  attempting 
to  remove  the  same  injury  resulted  to  the  plaintiff  therefrom,  makes  a 
prima  facie  case  of  negligence  against  the  defendant  company,  entitling 
the  plaintiff  to  recover  for  such  damages. 

In  such  case  the  plaintiff  has  a  right  to  attempt  to  remove  such  live  wire 
from  his  premises,  using  ordinary  care  therein;  and  such  an  attempt  to 
remove  a  live  wire  is  not  ipso  fa^to  contributory  negligence. 

It  was  the  duty  of  the  defendant  company,  using  the  streets  and  alleys  of 
the  city  of  Leavenworth  with  its  poles  and  overhead  wires  in  lighting 
the  city  and  houses  therein,  to  employ  a  sufficient  number  of  men,  and 
to  use  the  best  of  the  devices  known,  for  the  purpose  of  preventing  injury 
to  the  inhabitants  of  the  city  by  the  displacement  or  breaking  of  its 
wires,  and  especially  so  immediately  after  a  storm  likely  to  produce  such 
displacement  or  breakage. 

Tlie  fact  that  a  live  wire  is  emitting  sparks  and  a  blaze  of  electric  light, 
apparently  jeopardizing  the  buildings  of  the  plaintiff,  will  not  of  itself 
preclude  the  plaintiff  from  attempting,  using  ordinary  prudence,  to  re- 
move such  wire  for  the  purpose  of  relieving  his  property  from  apparent 
danger  of  a  conflagration;  and  such  an  attempt  made  by  the  plaintiff 
will  not  be  held,  as  a  matter  of  law,  to  be  contribute  :y  nccjlicrence. 
The  plaintiff  having  discovered  that  a  broken  wire  of  the  defendant,  emit- 
ting a  blaze  of  electric  fire  apparently  endangering  his  property,  and  in 
attempting  to  remove  the  wire  from  his  buildings  apparently  jeopardized 
thereby,  using  for  that  purpose  a  baseball  bat,  and  being  injured  by 
coming  in  contact  with  the  wire  by  an  unexpected  movement  of  the  wire 
caused  by  its  being  thrown  from  the  buildings  by  the  use  of  such  bat, 
■uch  injury  is  the  proximate  result  of  the  negligence  of  the  defendant 
company  in  permitting  its  wire  to  be  broken  and  displaced  and  to  fall 
upon  the  plaintiff^s  buildings. 

of  this  series  cited  in  opinion:  Haynea  v.  Raleigh  Oaa  Co,,  vol.  6, 
p.  264;  Vggla  v.  West  End  St.  Ry,  Co.,  vol.  4,  p.  389;  Denver  ConsoU 
Mlee.  Co.  v.  Simpson,  vol.  5,  p.  278. 

VOL.  VII — 28. 
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Appeal  by  defendant  below  from  judgment  of  District  Oouti . 
Leavenworth  County. 

Wm.  C.  Hook,  for  plaintiff  in  error, 

Imcien  Baker  and  (7.  W.  F.  Dossier,  for  defendant  in  error. 

Mahan,  p.  J. :  This  is  an  action  commencod  in  the  District 
Court  of  Leavenworth  county  by  the  defendant  in  error  againit 
the  plaintiff  in  error  for  injuries  suffered  by  ooming  in  oootiot 
with  an  electric  light  wire  used  by  the  defendant  in  operatiog 
its  light  plant  in  the  city  of  Leavenworth.    The  facts  appear  to 
be  that  about  the  7th  day  of  May,  1889,  in  the  nighttime^  a  stoni 
occurred,  which  ceased  about  4  o'clock  in  the  morning.    Tk 
storm  was  one  of  rain,  wind,  thunder,  and  lightning,  not  of  un- 
usual violence.     About  6  o'clock  in  the  morning  the  defeodaat 
in  error  had  his  attention  called  to  the  fact  that  his  stable  or 
shed  in  the  rear  of  his  premises  was  on  fire.    Gk>ing  oat  of  the 
door  of  his  residence,  he  discovered  that  one  of  the  wires  of  the 
plaintiff's  plant  had  broken,  and  a  part  of  the  wire  had  fallen 
across  the  roof  of  his  shed,  from  which  were  issuing  sparks  and 
a  blaze  of  fire,   apparently  endangering  his  buildings.    He 
picked  up  a  baseball  bat,  ran  out  to  his  shed,  pushed  the  wiro 
off  of  the  building  onto  the  ground,  and,  in  falling,  the  wire  in 
some  manner  came  in  contact  with  his  hand.     His  hand  was 
severely  burned,  so  as  to  permanently  cripple  the  sama    He 
was  severely  shocked  by  the  electric  current,  and  was  thrown 
to  the  ground,  apparently  dead.    He  endured  very  considerable 
physical  suffering  arising  therefrom.     The  plaintiff  in  error 
was  operating  at  the  time  something  over  40  miles  of  wire  in 
lighting  the  streets,  residences,  and  business  houses  of  the  city 
of  Leavenworth.    It  kept  a  day  engineer  in  chaige  of  the  plant 
from  7  in  the  morning  until  7  in  the  evening,  and  a  night  engi- 
neer in  charge  from  7  in  the  evening  until  7  in  the  morning. 
In  addition  to  these  engineers,  the  company  kept  a  superintend- 
ent and  a  lineman.    On  the  night,  or  rather  the  morning,  of  the 
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aoddent  the  night  emgineer  was  in  charge  of  the  plant  entirely, 
and  it  seems  from  the  evidence  that  no  attention  was  paid  to  it 
by  any  one  except  the  night  engineer  until  he,  discovering  some 
difficulty  in  the  operation  of  the  plant,  attempted  to  call  the 
superintendent  by  telephone  at  about  5  o'clock  in  the  morning. 
In  a  brief  space  of  time  hj  made  three  calls  by  telephone  before 
getting  the  superintendent,  who  reported  to  the  power  house, 
and  made  an  investigation  of  the  inside  of  the  plant,  and  found 
that  something  was  seriously  wiong,  but  could  not  locate  it. 
After  having  satisfied  himself  that  there  was  nothing  wrong  ixk- 
side  of  the  plant,  that  whatever  difficulty  there  was  must  be  on 
the  line,  he  turned  about  and  went  towards  the  door,  as  he  says, 
of  the  plant,  to  look  after  his  horse  that  he  had  ridden  thera 
From  a  half  to  three-quarters  of  an  hour  had  been  spent  in  this 
investigation  in  waiting  and  talking  with  the  engineer,  when 
a  boy  arrived,  and  informed  the  superintendent  that  the  defend- 
ant in  error  was  caught  in  a  wire,  and  immediately  the  opera- 
tion of  the  plant  was  suspended,  and  the  superintendent  re- 
sorted to  the  residence  of  the  defendant  in  error,  and  found  him 
injured  as  above  stated.  It  was  disclosed  by  the  evidence  that 
the  company  had  used  an  instrument  called  a  ^'magneto  bell" 
for  the  purpose  of  determining  whether  the  circuits  of  the  wires 
were  complete,  whether  any  wires  were  broken  or  grounded,  and 
that  this  bell  was  the  latest  discovery  and  the  most  improved 
dervice  for  the  purpose ;  but  it  was  not  used  at  the  time,  although 
the  superintendent  had  it,  and  had  often  used  it  before.  The 
evidence  also  discloses  the  fact  that  ordinarily  the  operation  of 
the  plant  would  have  to  be  suspended  in  order  to  apply  the  test 
of  the  magneto  bell,  but  it  could  be  applied  without  suspending 
the  operation  of  the  plant,  but  with  some  hazard*  The  evidence 
difldoees  the  fact  that  it  would  take  about  three  minutes  to  sus- 
pend the  operation  of  the  plant  and  apply  the  test  and  resume 
opeiratian  again.  There  was  evidence  of  expert  witnesses — eleo- 
trioianB,  so  called — ^who  testified  that,  if  the  conditions  existed 
as  shown  by  the  plaintiff's  evidence,  this  test  would  not  have  dis- 
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closed  if  a  wire  was  broken,  inasmuch  as  the  conditions  of  the 
wire  after  broken  would  apparently  disclose  from  the  test  a  con- 
tinuous unbroken  circuit  or  current  of  electricity.  The  case 
was  tried  to  the  court  and  a  jury,  and  resulted  in  a  verdict  for 
the  defendant  in  error  (plaintiflF  below)  for  $1,200,  for  which 
judgment  was  rendered,  and  the  plaintiff  in  error  (defendant 
below)  now  brings  the  case  here  for  review.  In  addition  to  the 
general  verdict,  the  jury  made  certain  special  findings  of  fact 
at  the  request  of  the  plaintiff  in  error  (defendant  below). 

Counsel  for  plaintiff  in  error  make  11  assignments  of  error 
in  their  brief.  The  first  is  that  the  jury  erred  in  finding  that 
the  failure  to  use  the  magneto  bell  contributed  to  the  accident. 
The  special  findings  of  the  jury  upon  that  question  are  as  fol- 
lows :  "Is  the  magneto  bell  the  best  or  most  approved  device  for 
the  purpose  of  ascertaining  whether  an  electric  current  is 
broken  or  not?  Ans.  Yes."  "Did  the  defendant  have  such 
magneto  bell  in  its  power  house  when  the  electricity  was  being 
generated  at  the  time  of  the  injury  complained  of?  Ans.  Yes." 
"If,  when  it  was  discovered  in  the  power  house  that  sometbing 
was  wrong,  the  machinery  had  been  shut  down,  or  the  electric 
current  shut  off,  and  the  magneto  bell  had  been  used  for  testing 
whether  the  outside  circuit  was  complete  on  which  the  broken 
wire  was,  would  such  test  have  shown  that  the  circuit  was  com- 
plete ?  Ans.  We  do  not  know."  "Would  such  test  as  mentioned 
in  the  last  question  have  indicated  that  the  wire  was  broken  ? 
Ans.  We  do  not  know."  "(40)  Do  you  find  that  the  nefrligence 
of  the  defendant  was  the  proximate  cause  of  the  injury  ?  Ans. 
Yes."  "(43)  If  you  answer  question  No.  40  ^Yes,'  then  state 
whether  such  negligence  consisted  in  not  using  the  magneto  bell 
and  testing  whether  the  circuit  was  complete.  Ans.  Yes." 
These  are  all  of  the  special  findings  of  the  jury  which  indicate 
that  the  jury  found  or  held  that  the  failure  to  use  the  magneto 
bell  contributed  to  the  accident.  The  evidence  is  sufficient  to 
sustain  the  findings,  'i'he  trial  court  passed  upon  the  finding 
and  the  evidence  in  support  of  them,  and  approved  them,  and 
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we  cannot  say  from  the  record  that  the  jury  was  guilty  of  any 
wrong  or  error  in  making  these  findings  as  they  did. 

The  second  assignment  of  error  is  that  the  answer  of  the  juiy 
to  question  No.  43  is  against  the  law  and  the  evidence.  Ques- 
tion No.  43  is  the  last  finding  quoted  above^  and  I  think  that 
counsel  have  fallen  into  an  error  in  their  reference,  because 
they  add,  "The  failure  to  shut  down  the  machine  was  not  negli- 
gence.'* Special  finding  No.  44  is  as  follows :  "If  you  answer 
that  the  defendant  was  negligent,  then  state  the  specific  acts  or 
omissions  that  constituted  the  defendant's  negligence  which  was 
the  cause  of  the  injury  ?  Ans.  For  not  shutting  down  the  ma- 
chine when  they  found  there  was  something  wrong."  Counsel 
doubtless  intended  to  refer  to  special  finding  No.  44  instead  of 
No.  43  in  this  second  assignment.  We  cannot  say  that  this 
finding  is  against  the  evidence;  on  the  contrary,  the  evidence 
abundantly  supports  it.  The  engineer  left  in  charge  of  the 
works  was  apprised  that  there  was  something  wrong  with  the 
plant  more  than  an  hour  before  the  happening  of  the  injury. 
The  superintendent  was  called,  and  he  had  fully  three-fourths 
of  an  hour's  notice  of  some  disturbance  in  the  operation  of  the 
plant  before  the  happening  of  the  injury.  He  at  once  discov- 
ered that  it  was  not  in  connection  with  anything  inside  of  the 
plant,  but  that  the  difficulty  was  upon  the  line.  A  company  or 
person  operating  such  dangerous  machinery  as  an  electric  plant 
for  lighting,  using  such  a  dangerous  element  as  electricity,  ought 
to  be  held  to  the  strictest  rule  of  care  and  attention  in  its  use, 
to  the  highest  degree  of  care  and  attention  exercised  by  mem  in 
the  management  of  their  affairs.  They  know — they  must  bo 
held  to  know — ^the  dangers  that  attend  its  operation ;  that  a  wire 
— a  "live  wire,"  as  they  are  called — is  exceedingly  dangerous  to 
both  men  and  domestic  animals ;  and  in  a  crowded  street,  with 
a  profusion  of  wires  occupying,  above  ground,  the  public  high- 
ways, where  people  must  pass  and  repass  in  the  performance  of 
their  duties  and  social  intercourse ;  and  it  was  not  too  much  to 
gay,  upon  the  evidence,  that  the  defendant  company  had  such 
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notice  of  danger  as  to  put  their  agents  upon  their  guard,  and 
require  them  to  exercise  all  the  means  and  devices  they  had  at 
hand  to  prevent  any  misfortune  that  might  arise  therefrom* 
And,  indeed,  it  was  a  small  thing  to  do  to  suspend  the  running 
of  their  engine,  or  suspend  their  electric  current,  which,  it  ap- 
pears from  the  evidence,  they  could  have  done  in  three  minutes, 
and  have  applied  the  test  that  they  had  at  hand,  or  even  to  ascer- 
tain that  nothing  had  transpired  in  connection  with  this  danger- 
ous element  which  they  were  using,  from  which  harm  might 
come  to  the  persons  or  property  of  the  iuhabitauts  of  the  city. 
The  answer  is  not  against  the  law  or  the  evidence. 

The  third  assignment  of  error  is  that  the  court,  at  the  request 
of  the  plaintiff,  erroneously  instructed  the  jury  in  the  foUowing 
instruction:  "Second.  If  the  jury,  from  the  evidence,  believe 
that  the  defendant  could,  by  the  exercise  of  due  care  and  cau 
tion  in  and  about  its  business  of  lighting  the  streets,  stores,  and 
buildings  aforesaid,  have  prevented  one  of  its  wires  from  falling 
upon  the  premises  and  upon  the  shed  or  bam  of  the  plaintiff, 
then  it  was  its  duty  to  do  so ;  and  if  the  same  could  have  been 
prevented  by  the  exercise  of  due  care  and  caution,  then  it  was 
the  duty  of  the  defendant  to  have  exercised  such  care  and  cau- 
tion ;  and  if  you  find  that  such  care  and  caution  was  not  exer- 
cised, and  that  one  of  the  wires  of  the  defendant,  because 
thereof,  did  fall  into  or  upon  the  bam  or  shed  of  the  plaintiff, 
then  the  defendant  would  in  any  case  be  guilty  of  negligence.'^ 
The  criticism  upon  this  instruction  is  the  expression  "due  cai^ 
and  caution ;"  that  is,  that  the  company  might,  by  the  exercise 
of  due  care  and  caution,  have  avoided  inflicting  the  injury  upon 
the  plaintiff.  Taking  this  instmction  in  connection  with  the 
other  instructions,  it  is  not  open  to  any  criticism,  because  the 
court  had  told  the  jury  what  care  or  degree  of  care  and  attention 
constituted  due  care  and  caution  upon  its  part  Instructions 
must  be  taken  together,  and  not  a  single  one,  or  a  single  para- 
graph, or  a  single  clause  considered  by  itself  for  the  purpose  of 
saying  "that  the  court  erred  therein. 
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The  fourth  assigmneoit  of  error  is  that  the  defendant  (plain- 
tiff in  error)  requested  the  court  to  instruct  the  jury  as  fol- 
lowB,  which  the  court  refused  to  do,  to  wit. :  "If  the  jury  finds 
from  the  evidence  that  the  injury  was  done  to  the  plaintiff  by 
means  of  one  of  the  defendant's  electric  wires,  no  presumption 
arises  from  that  fact  alone  that  the  defendant  was  negligent  in 
such  matters."  In  the  first  place,  this  principle  of  law  was  cov- 
ered by  the  court  in  its  general  instructions. 

The  fifth  assignment  of  error  is  that  the  court  refused  to  give 
to  the  jury,  at  the  request  of  the  plaintiff  in  error,  the  following 
instructions :  "Sixth.  If  the  jury  should  find  that  ignorance  of 
the  plaintiff  of  the  fact  that  an  electric  light  wire  emitting 
sparks  and  flames  might  be  dangerous  to  handle  induced  him  to 
80  act  with  reference  to  such  wire  as  to  cause  the  injury  com- 
plained of,  you  should  find  for  the  defendant.  Seventh.  If  the 
jury  should  find  that  the  ignorance  of  the  plaintiff  of  the  fact 
that  an  electric  wire  emittinsr  sparks  and  flames  might  be  dan- 
georoas  to  handle  induced  him  to  so  act  with  reference  to  such 
wire  as  to  contribute  to  the  injury  complained  of,  you  should 
find  for  the  defendant.  Eighth.  If  the  jury  should  find  from 
the  evidence  that  the  plaintiff  voluntarily  picked  up  the  electric 
light  wire  with  his  hand,  knowing  the  same  to  be  alive,  or  to  be 
emitting  sparks  and  flames,  and  the  injury  was  thereby  caused, 
you  should  find  for  the  defendant."  "Thirteenth.  If  the  jury 
find  from  the  evidence  that  the  electric  wire  which  plaintiff 
came  in  contact  with  was  emitting  sparks  and  flames  at  different 
points,  and  the  plaintiff  observed  and  knew  such  to  be  the  case, 
then  he  should  have  kno\vn  that  a  personal  contact  with  such 
wire  might  cause  injury.  Fourteenth.  If  the  plaintiff  knew 
that  the  said  wire  was  emitting  sparks  and  flames,  then  he 
should  have  known  that  it  was  charged  with  electricity.  Fif- 
teenth. The  plaintiff  must,  as  a  matter  of  law,  have  known  that 
a  broken  electric  light  wire,  charged  with  electricity,  might  be 
dangerous  to  him  if  he  came  in  contact  with  it.  Sixteenth,  If 
the  plaintiff  conducted  himseK,  or  acted  in  his  endeavor  to  re- 
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move  the  electric  light  wire  which  caused  the  injury,  as  though 
the  same  were  harmless  under  any  circumstances,  and  because 
of  his  so  acting  and  conducting  himself  the  injury  complained 
of  was  incurred,  you  should  find  for  the  defendant."  These  in- 
structions are  based  upon  the  assumption  that  the  plaintiff  vol- 
untarily came  in  contact  with  the  wire.  It  is  assumed  that  he 
was  bound  to  know  that  an  electric  wire  emitting  sparks  and 
flames  of  fire  was  dangerous  to  handle,  and  that  he  ougkt  not  to 
have  attempted  to  remove  it  from  his  bom  under  any  ciroom- 
stances.  This  is  not  the  law  applicable  to  the  casa  The  ques- 
tion to  be  submitted  to  the  jury  was,  did  he  use  due  care  and 
attention  in  attempting  to  remove  it  from  his  buildings}  and 
that  his  contact  with  the  wire  was  a  willful  contact ;  that  he  pup- 
poeely  took  hold  of  or  came  in  contact  with  the  wire.  And  the 
evidence  does  not  support  the  assumption,  or  either  of  the  a»- 
simiptions.  Xor  can  it  be  said,  as  a  matter  of  law,  that  in  the 
year  1889  every  person  or  any  person  was  bound  to  know  that 
an  electric  wire  was  such  a  dangerous  instrument  that  a  person 
whose  property  was  apparently  jeopardized  by  its  presence 
ought  not  to  attempt  in  any  manner  to  remove  it. 

The  sixth  assignment  of  error  is  as  follows:  "In  tha  general 
instructions  to  the  jury  the  court,  in  passing  upon  the  question 
of  contributory  negligence,  virtually  said  that,  in  order  to  de- 
feat a  recovery,  the  plaintiff  must  knowingly  have  contributed 
to  his  own  injury."  The  instruction  referred  to  is  as  follows: 
"But  if  they  were  convinced  by  what  the  law  calls  a  preponder- 
ance of  the  evidence  that  they  were  negligent,  then  he  would 
not  be  entitled  to  a  verdict  if  he  contributed — in  the  meaning  of 
the  law,  which  I  will  explain — ^to  his  own  injury^  that  is,  if  he 
kno^angly  cx^ntributed  to  his  own  injur}\"  Subsequently  the 
court  did  explain  fully  what  he  meant  by  "knowino:ly  contribut- 
ing to  his  own  injury ;"  and,  taking  the  entire  instnictions  to- 
gether, the  jury  could  not  have  been  misled  thereby.  The  ooDr 
tention  of  counsel  is  based  upon  the  rule  that  the  plaintiff  was 
bound  to  know  and  act  upon  the  knowlc^l^  that  this  wire  was 
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such  a  dangerous  wire  as  would  preclude  him  from  in  any  maur 
nar  attempting  to  remoYe  it  from  his  premises ;  but  this  is  not 
the  law  in  the  case. 

The  seventh  assignment  of  error  is  as  follows:  "Upon  the 
question  of  the  degree  of  care  and  diligence  incumbent  upon 
the  defendant  company  to  exercise,  the  court  instructed  the  jury 
as  follows:  *And  that  it  would  be  its  duty,  under  such  circum- 
stances, as  far  as  they  could  do  so  by  the  exercise  of  the  highest 
oare  and  diligence,  to  prevent  an  injury  of  this  character,  it  is 
hardly  necessaiy  for  me  to  say;  because  the  jury  will  infer, 
from  what  they  heard  in  this  case,  and  probably  from  their  com- 
mon knowledge  of  such  subjects,  that  the  electric  light  machine, 
including  the  wires,  is  a  dangerous  machine,'  etc  And  again: 
'As  to  the  care  that  is  necessary  to  be  used  by  the  defendant  in 
the  suit,  I  will  say  to  you  that  this  being  a  dangerous  machine 
for  the  purpose  of  producing  and  distributing  electricity  in  the 
city,  the  law  holds  the  defendant  to  the  highest  degree  of  care 
known  for  the  purpose  of  preventing  injuries  arising  from  the 
use  of  that  instrument ;  the  law  being  that  the  care  that  a  per- 
8091  must  take  in  the  use  of  an  appliance  that  may  be  dangerous 
must  increase  in  proportion  to  the  danger  in  the  use  of  the  ap- 
pliance^ so  that,  if  this  is  a  highly  dangerous  instrument, 
the  highest  care  would  be  'necessary  in  providing  against  injur- 
168  from  its  usa^ "  This  is  a  fair  statement  of  the  law  of  the 
oase^  as  favorable  to  the  defendant  as  it  was  entitled  to  under 
the  facts.  We  do  not  deem  it  necessary  to  enter  into  an  argu- 
ment on  this  proposition.  The  instructions  are  in  accord  with 
the  authorities  upon  that  subject  Haynes  v,  Oas  Co.  (N.  O.), 
6  Am.  EleetL  Cas.  264,  19  S.  R  344;  Uggla  v.  Railway  Co., 
4  Am.  Electa.  Cas.  389,  160  Mass.  351,  35  K  E.  1126;  Elec- 
irie  Co.  v.  Simpson  (Colo.  Sup.),  5  Am.  EleetL  Oas.  278,  41 
Pac.  499 ;  Larson  v.  Railway  Co.,  56  IlL  Appi  263. 

The  eighth  assignment  of  error  is  that  the  court  refused  to 
isBtruct  the  jury  to  find  for  defendant.  This  assignment  is 
based  upon  the  proposition  that  the  injury  was  not  the  pioxi- 
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mate  result  of  negligence  on.  tlie  part  of  the  defendant.  The 
claim  is  that  the  attempt  of  the  plaintiff  to  remove  the  wire  fnxn 
his  building  was  the  interpositiooi  of  a  new  cause;  in  other 
words,  that  the  company  was  not  held,  under  the  law,  to  have 
contemplated  that  when  they  were  guilty  of  such  njegligenee  as 
leaving  a  live  wire  about  the  highways  of  the  city  or  the  prem- 
ises of  one  of  its  inhabitants  that  a  person  would  not  be  injured 
by  it,  in  the  ordinary  course  of  eveoits,  by  attempting  to  remove 
it  from  his  premises  for  the  purpose  of  avoiding  danger  to  his 
property.  The  position  is  untenable.  The  plaintiff's  property 
was  apparently  exposed  to  a  conflagration  by  the  presence  of  the 
fire.  The  court  told  the  jury  that  if  it  was  a  fact  that  the  wire, 
in  the  condition  in  which  it  was,  did  endanger  the  plaintifPs 
property, — ^not  apparently,  but  in  fact, — and  the  company 
knew  it,  then  the  negligence  of  the  defendant  in  permitting  the 
wire  to  be  there  was  the  proximate  cause  of  the  injury.  This 
was  as  favorable  a  presentation  of  the  law  to  the 
facts  as  the  defendant  could  ask.  The  assumption  of  oounr 
sel  for  defendant  in  their  brief  is  that  the  plaintiff  might, 
in  the  attempt  to  save  human  life,  attempt  to  remove  the  wire 
from  his  property,  but  not  to  save  his  property.  It  will  not  do 
to  say,  as  a  proposition  of  law,  that  where  a  person  or  company 
is  engaged  in  the  exercise  of  as  dangerous  a  business  as  that  of 
the  defendant,  they  may  expose  the  property  of  citizens  to  a 
conflagration  without  the  right  to  attempt  to  preserve  the  sama 
The  court,  upon  the  trial,  in  its  instructions,  told  the  jury  that 
it  was  the  duty  of  the  plaintiff,  when  he  saw  that  his  property 
had  been  exposed  to  danger,  even  by  the  ^negligent  act  of  the  de- 
fendant, to  exercise  reasonable  care  to  prevent  the  injury  if  he 
discovered  it  in  time.  This  is  the  universal  rule  of  law.  It  is 
the  rule  founded  on  honesty  and  integrity,  and  ought  to  apply 
in  all  its  force  to  the  defendant  company  under  the  circum- 
Btances  in  this  case. 

The  ninth  contention  of  the  plaintiff  in  error  is  that  the  court 
refused  to  submit  the  question  to  the  jujy  as  to  whether  the 
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plaintiff,  in  building  his  improvements,  had  encroached  upon 
the  alley,  and  whether  or  not  a  part  of  his  improvements  were 
beyond  the  line  of  his  property,  and  in  the  alley.  One  of  the 
allegations  of  the  petition  is  that  the  defendant,  in  constmcting 
its  line  of  wires  in  the  city,  and  especially  in  the  alley  in  the 
pear  of  the  plaintiff's  premises,  so  constructed  it  that  the  wires 
hung  over  and  were  liable  to  fall  upon  the  improvements  of  the 
plaintiff.  It  appeared  by  the  evidence  that  the  plaintiff  knew 
of  the  facts  at  the  time  of  the  oonfitruction  of  the  line,  and  that 
his  conduct  with  reference  thereto  amounted  to  a  license  to  the 
defendant  company  to  so  construct  its  line  and  maintain  it  in 
the  position  it  did,  and  that,  therefore,  the  question  of  negli- 
gence on  the  part  of  the  defendant  company  in  the  construction 
of  its  line  was  out  of  the  casa  This  ruling  of  the  court  was 
most  favorable  to  the  defendant,  and,  instead  of  being  preju- 
dicial to  its  interest,  was  in  its  interest,  and  about  which  the 
company  has  no  cause  to  complain*  A  part  of  this  assignment 
of  error  is  that  the  court  refused  to  submit  to  the  jury  questiona 
of  fact  as  to  whether  the  plaintiff's  improvements  encroached 
upon  the  alley  or  not.  Upon  the  holding  of  the  court  that  the 
plaintiff  could  not  rely  upon  this  allegation  of  negligence,  it  be- 
came utterly  immaterial,  and  the  court  properly  refused  to  sub- 
mit to  the  jury  any  special  findings  upon  that  subject. 

The  tenth  assignment  of  error  is  that  the  answer  to  the  forty- 
third  finding  submitted  by  the  defendant  to  the  jury  indicates 
that  the  jury  was  prejudiced  against  the  plaintiff,  and  that  it 
had  no  show  for  a  fair  trial.  It  is  only  necessary  to  say,  in  this 
connection,  that  after  a  very  careful  consideration  of  the  record, 
covering  the  whole  course  of  the  trial,  including  the  instructions 
of  the  court,  we  are  impelled  to  the  conclusion  that  the  court 
treated  the  defendant  (plaintiff  in  error)  most  fairly  and  con- 
siderately ;  that  there  is  no  indication  of  any  biaa  or  prejudice 
upon  the  part  of  either  the  court  or  the  jury ;  that  the  findings 
of  the  jury  referred  to,  taken  in  connection  with  the  other  find- 
ings of  the  jury,  and  the  facts  and  circumstances  of  the  case^ 
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do  not  indicate,  as  suggested  by  oounsel,  that  it  emtertaiiied  any 
bias  or  prejudice  or  feeling  of  unfairness  towards  the  plaintiff 
in  error  whatever. 

The  eleventh  assignment  of  error  is  that  the  court  refused  the 
motion  for  a  new  trial.  There  being  no  error  in  the  record,  the 
trial  having  been  a  fair  one,  the  plaintiff  in  error  having  been 
denied  no  right  or  privilege  to  which  it  was  entitled  under  the 
law,  the  instructions,  taken  as  a  whole,  being  most  favorable  to 
the  plaintiff  in  error,  the  result  being  a  fair  and  just  one,  there 
was  no  ground  for  a  new  trial,  and  the  motion  was  properly 
overruled.  The  judgment  of  the  lower  court  is  affirmed.  All 
the  judges  concurring. 


NoTB. — See  note  2  at  end  of  Part  HI;  also,  note  to  next  case. 


The  Trenton  Passengeb  Eailway  Company  (Consolidated) 

v.  Charles  S.  Coopeb. 

Same  v.  Samuel  M.  Bennett, 

Uew  Jersey  Court  of  Errors  and  Appeals,  June  28,  1897* 

(60  N.  J.  L.  219.) 

Electric  street  railway — Injury  by  shock — Res  ipsa  loqxtitob. 

(Head-note  by  the  Court) : 
Escape  of  electricity  from  a  street  railway,  to  the  injury  of  a  hone  being 
driven  on  a  public  street,  is  presumptive  proof  of  negligence  in  the  oper- 
ation of  the  railway.     "Res  ipsa  loquitur.** 

On  error  to  the  Supreme  Court. 
Jowfies  Btichanan,  for  plaintiff  in  error. 

Oarret  D.  W.  Vroom  and  John  H.  Backes,  for  defendante  in 
error. 


NEW  JERSEY,  1897.  446 

Bailway  Co.  v.  Cooper. 

CoixiNS^  J.:  These  two  causes  were  argued  together  upon 
identical  bills  of  exception  and  assignments  of  error,  the  origi- 
haI  actions  having  been  tried  together  in  the  Mercer  Circuit. 
The  actions  were  based  upon  alleged  n^ligence  in  the  lawful 
operation  by  means  of  electricity  of  a  street  railway  in  the  city 
of  Trenton.  In  such  operation  an  electric  current  was  con- 
ducted through  rails  laid  on  the  street,  the  ends  of  the  rails  be- 
ing fastened  together  with  metallic  ties  by  a  process  called  in 
the  declaration  and  testimony  "bonding."  The  negligence  aver- 
red was  in  insufficient  or  defective  bonding,  permitting  the  es- 
cape of  electricity.  In  one  of  the  actions  the  result  averred  was 
injury  to  a  valuable  horse  owned  and  being  driven  by  the  plain- 
tiff Cooper,  and  in  the  other  personal  injury  to  the  plaintiff 
Bennett,  who  was  Cooper's  hostler  and  was  riding  with  him- 
The  horse  ran  away,  and  both  men  were  thrown  from  the  car- 
riage. The  plaintiffs  recovered  damages,  and  the  judgments 
have  been  removed  by  writs  of  error  to  this  court 

Error  is  first  assigned  upon  refusal  to  nonsuit.  The  conten- 
tion is  that^  as  the  averments  of  negligence  were  limited  to  the 
bonding  of  the  rails,  the  plaintiffs  were  obliged  to  point  out 
and  establish  some  particular  defect  or  insufficiency  in  such 
bonding.  I  do  not  assent  to  this  view.  It  would  have  been  suf- 
ficient to  aver  that  electricity  was,  through  n^ligence,  permit- 
ted to  escape  from  the  rails ;  but,  as  it  appeared  in  the  case  that 
such  escape  was  only  possible  at  the  ends  of  the  rails,  it  was  a 
necessary  conclusion  that,  if  it  occurred,  it  must  have  been  due 
to  insufficient  or  defective  bonding.  It  must  be  assumed  that 
with  proper  and  sufficient  bonds  the  rails  would  have  carried  a 
current  of  electricity  with  safety  to  horses  stepping  upon  them. 
Otherwise  the  operation  of  the  railway  in  a  public  street  by 
means  of  such  a  current  passing  through  its  rails  was  ipso  facto 
a  nuisance.  No  legislation  has  authorized  such  an  infringement 
on  the  rights  of  the  public  in  a  highway.  If,  therefore,  elec- 
tricity did  escape  from  the  rails,  that  fact  was  presumptive 
proof  of  negligence.    The  case  comes  clearly  within  the  bounds 
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set  by  this  oourt  for  the  right  of  a  plaintiff  to  say,  *'^Res  ipsa 
loqyAiur."  Bohr  v.  Lombard,  Ayres  &  Co.,  24  Vroom,  233. 
Of  oourse,  proof  of  a  latent  defect  or  of  a  break  in  a  bond,  of 
which  the  managers  of  the  railway  oould  not  with  due  diligence 
have  learned,  might  rebut  the  presumption  of  negligence^  bat  no 
such  proof  appeared  in  the  plaintiff's  case.  Assuming  that 
there  was  proof  tending  to  show  that  electricity  did  escape  f  rc»n 
the  company's  rails  and  affect  the  horse,  it  was  the  duty  of  the 
trial  judge  to  require  a  defensa  There  was  proof  sufficient  to 
go  to  the  jury  of  such  escape  and  shock.  The  horsey  previously 
docile,  and  accustomed  to  the  city  streets,  was  being  driven 
across  the  railway  track.  Immediately  after  stepping  ou  a  rail, 
he  stopped,  shook,  quivered,  and  then  plunged  forward,  and  ran 
so  violently  as  to  overcome  all  efforts  to  restrain  hinu  A  subse- 
quent examination  by  a  veterinary  surgeon  revealed  symptoms 
of  shock  by  electricity.  The  motion  to  nonsuit  was  properly 
denied,  and,  as  no  conclusive  rebuttal  of  such  presumption  of 
negligence  was  established  by  the  defense,  there  was  no  support 
for  the  renewal  of  the  motion  at  the  close  of  the  evidence.  The 
case  was  one  for  the  jury. 

The  judgment  should  be  affirmed. 
Gabbison^  J.,  dissents  in  the  Cooper  case. 


Note. — Even  though  the  duty  of  the  defendant  may  not  go  so  far  as  to 
insure  against  accident,  there  are  cases  in  which  the  fact  that  harm  is 
done  is  evidence  of  want  of  care.  The  facts  which  prove  the  accident  also 
speak  of  the  negligence  of  the  defendant  and  throw  upon  him  the  burden 
of  showing  that  the  accident  was  due  to  some  other  cause  than  his  want 
of  care.  The  maxim  applied  in  such  cases  is  res  ipsa  loquitur.  It  can  only 
be  applied,  however,  when  the  accident  is  such  that  the  natural  and  reas- 
onable inference  is  that  it  would  not  have  happened  but  for  the  negligence 
of  the  defendant  or  when  it  appears  that  the  facts  are  so  far  within  his 
exclusive  knowledge  that  it  is  reasonable  to  call  on  him  for  an  explana- 
tion of  the  accident,  and  it  must  always  be  remembered  that  it  is  a  gen- 
eral rule  of  law  that  the  mere  proof  of  the  occurrence  of  an  accident  raises 
no  presumption  of  negligence.  Keasbey  on  Electric  Wires,  section  271. 
The  maxim  was  applied  to  the  falling  of  electric  apparatus  set  up  in  the 
street  in  Uggla  v.  West  End  8t.  Ry,  Co.,  160  Mass.  351,  36  N.  E.  Rep.  126, 
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4  Am.  Elect!.  Gas.  389;  Eooelsiar  Eleotrio  Co,  v,  Bweet,  67  N.  J.  Law,  224, 
30  AtL  Rep.  663;  to  cases  of  electric  shock,  in  Ennia  v.  Gray,  87  Hun, 
356,  34  N.  Y.  Supp.  379,  6  Am.  Electl  Cas.  325;  Clark  v.  Nassau  El.  Ry. 
Co.  (N.  Y.),  9  App.  Div.  57,  6  Am.  Electl.  Cas.  234,  49  N.  Y.  Supp.  78; 
Jomes  V.  UfUon  Ry.  Co.,  18  App.  Div.  (N.  Y.)  267,  7  Am.  Electl.  Cas.  447, 
41  N.  Y.  Supp.  321;  O'Flaheriy  v.  Nassau  El.  Ry.  Co.,  34  App.  Div.   (N. 

Y.)  14,  7  Am.  Electl.  Cas. ,  54  N.  Y.  Supp.  96;  Suburban  Electric  Co.'. 

V.  Nugent,  58  N.  J.  Law,  658,  6  Am.  Electl.  Cas.  238,  34  Atl.  Rep.  1069; 
Lanon  v.  Central  Ry.  Co.,  66  111.  App.  263;  Snyder  v.  Wheeling  El.  Co., 
43  W.  Va.  661,  7  Am.  Electl.  Cas.  473,  28  S.  £.  Rep.  733,  29  L.  R.  A. 
499,  with  note  and  briefs;  Western  Union  Teleg.  Co.  v.  State,  82  Md.  293, 
6  Am.  Electl.  Cas.  210;  Haynes  v.  Raleigh  Qas  Co.,  114  N.  Car.  203,  5 
Am.  Electl.  Cas.  264,  19  S.  E.  Rep.  344 ;  Seybolt  v.  N.  T.,  L.  E.  d  W.  R.  R. 
Co.,  96  N.  Y.  602;  Denver  Tramway  Co.  v.  Reid,  4  Colo.  App.  53,  35  Pac 
Rep.  269,  4  Am.  Electl.  Cas.  332.  A  distinction  was  taken  in  a  case  where 
a  man  was  injured  indirectly,  his  horse  being  frightened  by  the  fall  of  a 
lire  wire.  Kepner  v.  Harrisburg  Traction  Co.,  168  Pa.  St.  497,  32  Atl. 
Rep.  44. 

As  to  the  meaning  and  application  of  the  maxim  res  ipsa  loquitur,  see 
Bohr  V.  Lombard,  Ayres  d  Co.,  53  N.  J.  Law,  233,  23  Atl.  Rep.  167; 
Byrne  v.  Boodle,  2  Hurlst  A  Colt.  722;  Scott  v.  London  d  St.  Katharine 
Dock  Co.,  3  Hurlst  &  Colt.  596;  Kearney  v.  London,  Brighton  d  South 
Coast  Ry.  Co.,  L.  R.  5  Q.  B.  411,  6  id.  759;  Mullen  v.  St.  John,  57  N.  Y. 
567;  Tarry  v.  Ashton,  1  Q.  B.  Diy.  314;  Sheridan  v.  Foley,  58  N.  J.  Law, 
230,  33  Atl.  Rep.  484;  Pollock  on  Torts,  422;  Smith  on  Negligence,  248; 
Shearman  &  Redfield  on  Negl.,  sec  59.  For  an  examination  of  the  cases 
on  this  subject  relating  to  electric  wires,  see,  Keasbey  on  Electric  Wires, 
ne.  232;  sec  271-273,  2d  ed.  E.  Q.  K. 


WiLUAM  J.  Jones,  Eeepondent,  v.  Union  Railway  Company 

OP  New  York  City,  Appellant. 

Vmo  York  Supreme  Court,  Appellate  Division,  First  Department,  June, 

1897. 

(19  App.  Div.  316.) 
IirjCTr   sr    bhook — Bmb    ipsa    LOQuiruB — ^Nboligenob — Bubden    of 

PROOF. 

The  plaintiff,  while  standing  in  the  street  at  night,  was  struck  on  the 
head  by  the  end  of  a  span  wire  used  to  support  defendant's  trolley  wire. 
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the  span  wire  haying  broken  and  fallen  to  the  sidewalk;  the  wire  Imnied 
through  his  hat,  destroyed  an  eye  and  inflicted  other  injuries. 
Beldf  that  the  doctrine,  res  ipsa  loquitur,  applied,  and  that  there  was  & 
presumption  of  negligence  which  defendant  must  rebut.  That  the  fact 
that  the  plaintiff  was  not  a  passenger  did  not  render  the  rule  inap- 
plicable. 

The  span  wire  was  a  single  steel  wire,  while  the  more  modem  practice  is 
to  use  a  braided  wire  of  several  strands;  but  at  the  time  of  the  accident 
both  kinds  were  in  common  use.  Held,  that  negligence  could  not  be 
predicated  of  the  use  of  a  single  wire. 

In  addition  to  the  above  facts,  there  was  evidence  that  the  broken  end  of 
wire  was  "drawn  to  a  pencil  point;"  that  in  close  proximity  to  the  spaa 
wire,  about  two  inches  away  the  day  before  the  accident,  ran  an  electric 
light  wire,  placed  there  before  the  defendant's  wire  was  erected;  that 
the  electric  light  wire  carries  a  current  of  3,000  volts,  the  trolley  wire 
a  current  of  600  volts,  and  the  span  wire  is  supposed  to  carry  no  cur- 
rent; that  insulation  is  not  always  perfect;  that  it  is  affected  by 
moisture  and  the  current  may  be  worn  off;  that  there  was  no  possible 
source  of  heat  accept  an  electric  current. 

Heldy  that  it  was  a  question  for  the  jury  whether  the  defendant  had  con- 
st ructed  and  maintained  its  plant  reasonably  safe  and  secure  for  the 
public;  also  whether  it  should  have  anticipated  danger  from  the  close 
proximity  of  the  wires  and  taken  measures  to  guard  against  that  danger. 

The  court  charged  that  in  absence  of  contributory  negligence,  the  defend- 
ant was  liable  for  plaintiff's  injury,  provided  the  breaking  of  the  wire 
eould  he  attributed  to  defendant's  want  of  reasonable  care.  Held, 
error;  that  the  plaintiff  must  establish  by  a  fair  preponderance  of  proof 
not  only  that  the  breaking  of  the  wire  could  be  attributed  to  the  want 
of  reasonable  care,  but  as  a  matter  of  fact  was  actually  due  to  that 
cause. 

The  court  charged,  in  substance,  that  when  the  plaintiff  rested,  the  burden 
of  proof  was  upon  the  defendant.     Held,  error. 

Cases  of  this  series  cited  in  opinion:  Oilmore  v,  Brooklyn  Heights  R.  Co,, 
vol.  6,  p.  432 ;  Clarke  v.  Vassau  Electric  R,  Co,^  vol.  6,  p.  234. 

Appeal  by  defendant  from  judgment  of  Supreme  Court, 
Kings  County,  entered  upon  the  verdict  of  a  jury,  and  also  from 
an  order  denying  motion  for  new  trial  upon  the  minutes.  Ap- 
peal transferred  from  First  to  Second  Department. 

William  N.  Cohen  and  Nathan  Ottinger,  for  the  appellant 
William  P.  Burr,  for  the  respondent. 
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CuiXBN^  J.:  This  action  is  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant;. The  defendant  maintains  a  trolley  railroad  line  on 
Third  avenue  in  the  city  of  New  York.  The  occurrence  which. 
is  the  subject  of  the  action  happened  about  two  o'clock  on  the 
night  of  June  4,  1893.  The  plaintiff  was  standing  at  or  near 
the  comer  of  Third  avenue  and  the  Boulevard,  when  one  of  the 
span  wires  that  support  the  trolley  wires  of  defendant's  railroad 
broke.  The  wire  swung  to  the  sidewalk,  where  plaintiff  was 
standing,  the  broken  end  striking  his  hat;  the  v^ire  burned 
through  the  brim  of  his  hat  and  came  in  contact  with  one  of  his 
eyes,  he  thereupon  falling  unconscious.  The  eye  was  destroyed, 
and  the  evidence  tended  to  show  that  the  plaintiff's  brain  and 
faculties  were  seriously  impaired.  At  the  scene  of  this  occur- 
rence an  electric  light  company  maintains  a  circuit  of  lights  and 
wires.  The  electric  light  wires  had  been  strung  before  the  de- 
fendant's railroad  was  constructed,  and  these  wires  came  in 
close  proximity  with  the  span  wires  of  the  railroad. 

We  think  the  case  was  properly  one  for  the  jury.  A  large 
portion  of  the  appellant's  brief  is  devoted  to  the  argument  that, 
at  the  close  of  the  plaintiff's  case,  the  defendant's  ownership  of 
the  wire  which  broke  and  injured  the  plaintiff  had  not  been  es- 
tablished, and  that  no  case  had  been  made  out  to  which  the  de- 
fendant was  called  upon  to  respond.  This  is  of  no  importance, 
for  it  appeared  by  the  defendant's  evidence,  without  dispute, 
that  the  wire  which  broke  and  caused  the  injury  was  its  span 
wire.  When  the  defendant  enters  into  its  proof,  the  question 
never  is,  whether  the  plaintiff's  evidence  is  sufficient  to  justify 
the  submission  of  the  case  to  the  jury,  but  whether,  on  the  whole 
case,  there  is  a  question  of  fact  as  to  the  defendant's  liability. 
If,  at  the  close  of  a  plaintiff's  case,  the  defendant  is  confident 
that  no  cause  of  action  has  been  made  out,  the  only  method  of 
securing  a  review  of  an  erroneous  ruling  on  the  point  is  to  let 
the  case  stand  without  further  evidence.  If  the  defendant 
enters  upon  its  evidence,  it  takes  the  chances  of  supplying  the 
deficiencies  of  the  plaintiff's  case. 
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At  the  dose  of  tli'e  testimony  the  case  stood  substantially  in 
this  position :  It  was  undisputed  that  the  defendant's  span  wire 
broke  and,  falling,  struck  the   plaintiff's    eye,    destroying  it 
When  this  fact  appeared,  we  think  that  the  doctrine  res  ipsa 
loqmtvx  applied,  and  that  there  was  a  presumption  of  niegli- 
gence  on  the  defendant's  part  which  it  was  called  upon  to  ex- 
plain or  rebut    This  proposition  the   defendan;t  vigoroualy 
assails,  but  we  do  not  see  why  the  rule  does  not  apply.    The  res 
in  this  case  was  not  the  electric  current,  but  the  breaking  of  the 
defendant's  wire.    It  was  the  wire  that  inflicted  the  injury.  No 
matter  how  intense  the  electric  current,  had  the  wire  not  broken 
and  fallen  on  the  plaintiff  no  injury  could  have  happened  him. 
Nor  is  the  rule  inapplicable  because  the  plaintiff  was  not  a  pas- 
senger of  the  defendant,  but  a  mere  third  party,  to  whom  it 
owed  only  the  duty  of  ordinary  care.    The  leading  case  in  this 
State  on  the  subject,  that  of  Mullen  v.  St.  John,  67  N.  Y.  567, 
occurred  between  parties  between  whom  there  was  no  contractual 
relation.    A  building  fell  or  collapsed  and  injured  a  traveler 
on  the  highway.    It  was  held  to  be  incumbent  on  the  defendant 
to  show  that  the  building  fell  without  fault  on  his  part     The 
principle  has  been  twice  applied  by  us  within  the  last  few 
months.    In  Gilmore  v.  Brooklyn  Heights  B.  B.  Co.,  6  Am. 
Electl.  Cas.  432,  6  App.  Div.  117,  the  plaintiff,  when  entering 
the  car  and  on  the  platform,  was  struck  by  the  brake  handle^ 
which  was  suddenly  set  free  in  some  unexplained  manner.     It 
was  held  that  the  occurrence  called  for  explanation,  and  that  a 
nonsuit  was  erroneous.    In  Clarke  v.  Nassau  Electric  B.  B.  Co., 
6  Am.  Electl.  Cas.  234,  9  App.  Div.  51,    the  plaintiff's  horse, 
while  crossing  the  rails  of  defendant's  railroad,  was  killed  by 
an  electric  shock  from  some  source.    The  defendant  operated  its 
road  by  electricity.    It  was  there  said  by  Justice  Babtlett: 
"The  plaintiff,  or  any  other  traveler  suffering  a  similar  misad- 
venture, could  have  no  means  of  ascertaining  the  precise  state 
of  the  defendant's  plant  in  respect  to  insulation,  or  in  respect 
to  contact  with  other  sources  of  electrical  energy.     The  fact 
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that  the  defendant  brought  electricity  into  the  street  for  uBe  as 
a  motive  power,  and  the  fact  that  electricity  so  employed  waa 
capable  of  escaping  in  such  a  way  as  to  produce  the  casualty 
which  actually  took  place,  were  sufficient,  taken  together,  to 
justify  the  inference  that  the  accident  was  due  to  the  agency  of 
the  defendant)  in  the  absence  of  proof  that  it  was  otherwise 
caused.  The  maxim  res  ipsa  loquitur  is  directly  applicable," 
The  case  of  Searles  v.  Manhattan  Railway  Co.,  101  K.  Y.  661, 
is  not  in  poinjL  There  the  plaintiff  was  injured  by  a  cinder 
from  a  locomotive  on  the  elevated  railroad.  It  was  held  that 
the  mere  escape  of  the  spark  or  cinder  did  not  establish  negli- 
gence. But  the  ground  of  this  decision  was  that^  so  far  from 
the  escape  of  sparks  from  a  locomotive  being  presumptive  evi- 
dence of  negligence,  it  is  a  matter  of  common  knowledge  that 
no  locomotive  can  be  run  without  the  escape  of  sparks.  Had  the 
sparks  or  cinders  been  shown  to  have  been  of  unusual  size,  or 
to  have  been  emitted  in  extraordinary  quantities,  then  undoubt- 
edly the  rule  of  res  ipsa  loquitur  would  have  applied  and  the  de- 
f  eaidant  been  called  upon  to  explain  the  occurrence. 

The  defendant's  evidence  was  to  the  effect  that  the  span  wire 
in  question,  a  Ka  4  gauge,  galvanized  steel  wire,  was  of  the 
kind  usually  employed  at  the  time  for  such  purpose  in  the  con- 
stniction  of  troUey  roads.  It  appears  that  the  more  recent  prac- 
tice is  to  substitute  for  a  single  wire  a  braided  wire  or  wire  com- 
posed of  several  strands ;  but  even  the  plaintiff's  experts,  while 
critieising  the  use  of  the  single  wire,  concede  that,  at  the  time 
of  the  accident,  the  use  of  such  a  wire  was  as  common  as  that  of 
braided  wire.  The  identity  of  the  particular  wire  seems  to 
have  been  conceded.  We  think,  therefore,  that  the  defendant 
eoold  not  be  charged  with  negligence  in  using  wire  of  an  im- 
proper diaracter.  The  testimony  of  the  defendant's  lineman 
showed  that  the  broken  end  was,  as  he  termed  it,  "drawn  to  a 
pencil  point."  Now>  if  this  was  the  condition  of  the  wire  when 
it  was  originally  put  up,  or  the  wire  had  been  worn  to  that  size 
by  ordinary  use,  I  think  the  jury  could  have  found  that  there 
negligence  either  in  stringing  or  maintaining  a  wire  with 
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such  a  defect.  If  the  condition  of  the  wire  was  caused  by  some- 
thing extraordinary  happening  at  the  time,  or  immediately  be- 
fore the  wire  broke,  it  plainly  proceeded  from  electrical  causes. 
If  this  theory  be  correct^  th^n  a  current  was  communicated  to 
the  span  wire  (which  should  be  dead)  from  either  the  trolley 
wire  or  the  wire  of  the  electric  light  company.  This  current 
fused  the  wire  and  caused  it  to  break.  We  are  not  sufficiently 
versed  in  the  science  of  electricity  to  express  with  certainty  an 
opinion  as  to  which  was  the  source  of  the  current.  But>  oven  to 
us,  it  appears  dear  that  at  some  point  the  wire  must  have  be- 
come charged  with  a  current  of  electricity.  When  the  wire 
struck  the  plaintiff  it  must  have  been  heated  to  a  very  high  de- 
gree, for  it  burned  a  hole  through  his  hat  as  well  as  burning  out 
his  eye.  There  was  no  possible  source  of  heat  in  the  vicinity  ex- 
cept such  as  could  be  developed  from  the  passage  of  an  electric 
current.  Therefore,  the  wire  must  either  have  had  an  electric 
current  passing  through  it  before  it  broke  and  been  heated  by 
the  current,  or  after  it  broke  it  must  have  fallen  on  a  live  wire 
and  received  a  current  from  it.  If  the  latter  was  the  fact,  then, 
as  already  stated,  the  jury  might  find  the  defendant  negligent 
on  account  of  the  attenuated  condition  of  the  wire.  If  the 
former  was  the  case,  it  becomes  necessary  to  consider  whether,  in 
any  aspect  of  the  evidence,  the  jury  could  have  attributed  neg- 
ligence to  the  defendant. 

The  evidence  of  the  lineman  was  that  the  wire  broke  some 
six  feet  beyond  the  insulator  which  carried  the  trolley  wire. 
From  this  fact  I  should  think  it  probable  that  the  current  did 
not  proceed  from  the  trolley  wire,  though  if  it  did  it  would  be 
for  the  defendant  to  explain  why  the  trolley  wire  was  not  rest- 
ing on  the  insulator.  If  the  current  did  not  proceed  from  the 
trolley  wire  it  must  have  come  from  the  electric  light  wire,  and 
it  now  remains  for  us  to  consider  whether,  assuming  that  this 
was  the  cause  of  the  breaking  of  the  span  wire,  the  jury  could 
hold  the  defendant  responsible  for  it.  The  electric  light  wires 
were  strung  on  the  street  before  the  trolley  wires.    Presumably, 
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they  were  lawfully  strung  there.  The  defendant  owed  the  duty 
of  constructing  its  plant  on  the  street  in  a  manner  reasonably 
safe  and  secure  so  far  as  the  public  who  might  use  the  street 
were  concerned.  It  is  evident  from  the  testimony  (if  indeed 
it  is  not  a  matter  of  common  knowledge  of  which  we  may  take 
notice)  that  the  great  danger  in  highways,  from  the  presence  of 
numerous  wires,  some  of  them  carrying  electric  currents  of  high 
intensity,  is  that  those  wires  may  come  in  contact,  and  a  wire 
designed  either  to  carry  no  current,  or  transmit  one  of  but 
slight  power,  may  become  charged  with  a  force  dangerous  to 
life.  Electric  light  wires,  of  all  wires  in  common  use,  carry  the 
most  powerful  currents.  It  is  stated  in  the  testimony  that  the 
oadinaiy  intensity  of  such  a  current  is  3,000  volts,  while  that  of 
the  trolley  wire  is  only  600  volts,  and  as  for  telephone  or  tele- 
graph wires,  that  the  current  through  them  is  of  such  slight  in- 
tensity as  not  to  be  regarded.  It  also  appears  by  the  evidence 
that  the  insulation  of  wires  is  not  always  perfect ;  that  moisture 
tends  to  render  substances  conductors  of  electric  current  which, 
when  dry,  would  be  insulators ;  that,  also,  the  insulating  mater- 
ial may  be  worn  off  by  use  or  tima 

From  this  I  think  it  fairly  might  have  been  claimed  before 
the  jury  that  it  was  dangerous  to  string  the  span  wires  too  close 
to  the  electric  light  wires,  at  least  without  taking  particular  pre? 
cautions  against  the  danger  of  the  light  wire  coming  in  contact 
with  the  span  wira  The  defendant's  lineman  testifies  that 
when  he  inspected  the  wires  on  the  afternoon  before  the  acci- 
dent, the  electric  light  wire  was,  as  far  as  he  could  judge, 
about  two  inches  from  the  span  wire.  It  was  the  duty  of  the  d^ 
fendant  not  only  to  construct,  but  to  maintain  its  plant  reasonr 
ably  safe  and  secure  for  the  publia  And,  whether  the  wires 
were  originally  strung  so  dose  together,  or  whether  the  light 
wire  had  fallen  or  sagged  towards  the  span  wire,  it  was  a  ques- 
tion of  fact  whether  the  defendant  should  not  have  anticipated 
danger  from  the  close  proximity  of  the  wires  and  have  taken 
measures  to  guard  against  that  danger.    We  have  thus  discussed 
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at  much  length  the  facts  of  the  case  in  answer  to  the  elaborate 
argument  of  the  defendant  that  there  was  no  sufficient  evidence 
upon  which  its  negligence  could  be  predicated.  We  do  not  say 
that  the  two  conclusions  we  have  stated  should  be  found  from 
the  evidence.  We  merely  say  that  the  jury  oould  have  found 
them  from  the  evidence,  and  that  is  sufficient  to  answer  the 
motion  of  a  nonsuit. 

We  are,  however,  of  opinion  that  there  were  errors  in  the 
charge  of  the  learned  trial  judge  which  require  a  reversal  of 
this  judgment.  Substantially  at  the  close  of  the  charge  the  trial 
judge  said:  "In  the  absence  of  contributory  n^ligence  on  the 
part  of  the  plaintiff  the  defendant  is  liable  for  any  injury  sus- 
tained by  the  plaintiff  as  a  result  of  the  accident  under  consid- 
eration^ provided  the  breaking  of  the  wire  C5an  be  attributed  to 
the  want  of  reasonable  care  on  the  part  of  the  defendant.  In 
the  ordinary  course  of  things  a  span  wire  used  for  the  purposes 
to  which  the  wire  in  question  was  applied  does  not  break  and 
fall;  it  is,  therefore,  a  reasonable  presumption,  in  the  absence 
of  any  explanation,  that  the  accident  resulted  from  the  want 
of  ordinary  care  on  the  part  of  the  defendant.  The  presump- 
tion is  not  controlling,  and  it  is  for  you  to  say  whether  it  has 
been  successfully  overcome  by  the  testimony.  When  the  plain- 
tiff rested,  the  burden  was  upon  the  defendant  of  showing  such 
facts  as  warrant  the  conclusion  that  the  accident  was  due  to 
circumstances  which  the  exercise  of  ordinary  care  could  not 
foresee  and  guard  against.  Has  the  defendant  met  this  obliga- 
tion ?  If  it  has,  your  verdict  must  be  for  the  defendant."  In 
the  beginning  of  the  charge  the  judge  had  correctly  instructed 
the  jury  that  the  burden  of  proof  was  on  the  plaintiff,  and 
possibly  had  the  matter  rested  at  the  close  of  the  extract  quoted 
we  might  feel  justified  in  considering  the  charge  as  a  whole  and 
construing  this  portion  in  connection  with  what  had  previously 
been  said.  But  after  a  long  discussion  between  the  court  and 
counsel  on  both  sides,  the  court  said:  "On  that  branch  of  the 
case  I  will  read  you  again,  that  there  may  be  no  mistake,  what 
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I  oonsider  the  law/'  The  judge  then  repeated  the  portion  of 
the  chai^  already  quoted.  To  the  three  propositions  contained 
in  this  portion  of  the  charge  the  counsel  for  the  appellant  duly 
severally  excepted,  and  of  those  propositions  two,  we  think, 
were  clearly  erroneous.  It  was  not  sufficient,  to  render  the  de- 
fendant liable  for  the  injuries  sustained  by  the  plaintiff,  that 
the  breaking  of  the  wire  could  be  attributed  to  the  want  of  reas- 
onable cara  To  render  the  defendant  liable  it  was  requisite 
that  the  plaintiff  should  establish  by  a  fair  preponderance  of 
proof  not  only  that  the  breaking  of  the  wire  could  be  attributed 
to  the  want  of  reasonable  care,  but  as  a  matter  of  fact,  was 
actually  due  to  that  cause. 

The  second  proposition,  substantially  the  rule  of  res  ipsa 
loquitur,  as  we  have  already  stated,  is  correct 

The  third  proposition  is :  ^ When  the  plaintiff  rested,  the  bur- 
den was  upon  the  defendant  of  showing  such  facts  as  warrant 
the  conclusion  that  the  accident  was  due  to  circumstances  which 
the  exercise  of  ordinary  care  could  not  foresee  and  guard 
against  Has  the  defendant  met  this  obligation  ?  If  it  has,  your 
verdict  must  be  for  the  defendant"  If  the  fair  interpretation 
of  this  instruction  was  only  that  when  the  plaintiff  rested  the 
defendant  was  called  upon  for  explanation,  it  would  not  be  ob- 
jectionable; but  I  do  not  think  it  can  be  considered  as  so  limited. 
Taken  in  connection  with  the  preceding  proposition  I  think 
its  true  construction  is  that  the  burden  of  proof  was  on  the  de- 
fendant So  construed,  the  charge  was  plainly  erroneous.  The 
burden  of  proof  always  remains  upon  the  party  who  has  the 
affirmative  of  the  issue.  From  certain  facts  presumptions  may 
arise.  Those  presumptions  are  merely  evidence,  like  other 
proof  in  the  casa  When  the  case  was  finally  submitted  to  the 
jury,  weighing  presumptions,  proofs  and  all  the  evidence,  the 
burden  of  proof  was  on  the  plaintiff  to  establish  affirmatively 
the  negligence  of  the  defendant.  Whitlatch  v.  The  Fidelity  & 
Casualty  Co.,  149  IST.  Y.  45;  Weigley  v.  Kneeland,  18  App. 
Div.  47.     A  presumption  does  not  shift  the  burden  of  proof. 
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This  was  the  final  statement  of  the  court  to  the  jury  and  was 
given  to  the  jury  as  a  proposition  or  series  of  propositions  com- 
plete in  themselves  and  embracing  the  whole  law  on  the  subject 
included  in  them.  We,  therefore,  think  the  error  is  too  serious 
to  be  overlooked.  The  judgment  and  order  appealed  from 
should  be  reversed  and  a  new  trial  granted^  costs  to  abide  the 
event. 

All  concurred. 

Judgment  and  order  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 


KoTB. — See  note  to  preceding  case;  also  note  2  at  end  of  Part  IIL 


Katb  Dwyer^  as  Administratrix,  etc.,  of  Michaxl  Dwyek, 
Deceased,  Respondent^  v.  Buffalo  General  Electsio  Com- 
pany^ Appellant 

V9W  York  Supreme  Court,  Appellate  Division,  Fourth  Department,  July, 

1897. 

(20  App.  Div.  124.) 

Ilf  JUBT  BT   ELEGTBIO    SHOCK — ReS   IPSA   LOQUITUB. 

An  iron  brace  supporting  a  cross-arm  upon  a  telegraph  pole  was  in  con- 
tact with  an  electric  light  wire,  subsequently  placed,  and  the  insulation 
upon  the  latter  wire  became  abraded  by  such  contact.  The  facts  of 
contact  and  abrasion  were  not  visible  from  the  street  below.  The  tele- 
graph wires  carried  a  current  of  160  volts;  the  electric  light  wires  of 
1,100  volts.  Plaintiff's  intestate,  a  lineman  employed  by  the  telegraph 
company,  ascended  its  pole,  in  the  line  of  his  duty,  took  hold  of  the 
brace,  threw  up  his  arms  and  fell  to  the  pavement  dead.  Across  the 
palm  of  one  hand  was  a  mark  of  rust.  A  medical  witness  who  examined 
the  body  testified,  not  without  contradiction,  that  there  were  conditions 
indicating  an  electric  shock.  The  intestate  wore  no  gloves.  There  was 
evidence  that  it  was  customary  for  linemen  to  handle  wires  of  the  tele- 
graph company  without  gloves  and  without  receiving  injury. 
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In  an  action  against  the  electric  light  companj,  in  which  it  was  charged 
that  death  waa  due  to  its  negligence  in  constructing  or  maintaining  its 
appliances,  held,  questions  for  the  jury  to  determine,  whether  death  was 
oansed  by  shock,  either  directly  or  indirectly  as  a  result  of  the  fall; 
and  if  caused  by  shock,  whether  it  was  received  from  the  wires  of  the 
defendant  or  of  the  telegraph  company  or  from  trolley  wires  in  the 
Tioinity. 

TIm  facts  that  defendant's  wires  carried  a  death  dealing  current;  that  its 
wire  was  in  contact  with  the  brace  and  the  insulation  abraded  thereby, 
and  that  plaintiff's  intestate  was  in  a  position  where  he  might  have 
touched  the  brace,  being  conceded  by  the  defendant,  held,  that  the  doc- 
trine of  res  ipsa  loquitur  applied,  the  court  citing  the  following  cases 
d  this  serieB:  Clarke  v,  Nassau  Elec.  Ry,  Co.,  vol.  6,  p.  234;  Ennis  v. 
Qray,  vol.  6,  p.  825. 

Testimony  that  a  flash  of  light  was  occasioned  by  touching  a  wire  to  the 
brace  is  a  statement  of  fact,  not  of  opinion. 

Appeal  by  defendajit  from  order  of  Supreme  Court,  Erie 
Trial  Term,  denying  motion  for  new  trial  upon  the  minutee 
after  verdict  for  plaintiff  upon  trial. 

Tracy  C.  Becker,  for  the  appellant, 

Ansley  Wilcox,  for  the  respondent. 

Hakdiw^  p.  J. :  On  the  23d  of  August,  1895,  Michael  Dwyer, 
die  husband  of  the  plaintiff,  in  William  street  in  the  city  of 
Buffalo,  lost  his  life,  and  the  plaintiff  brings  this  action  to  re- 
OQiver  damages. 

A  trial  was  had  at  the  March  Trial  Term  in  Erie  county  be- 
fore the  court  and  a  jury,  and  a  verdict  of  $6,000  was  rendered 
in  favor  of  the  plaintiff. 

It  is  alleged  in  the  complaint  that  prior  to  that  time  the  de- 
fendant had  constructed  one  of  its  lines  for  the  transmission  of 
dectricity  along  the  northerly  side  of  William  street  in  the  city 
of  Buffalo,  and  that  at  the  northwesterly  comer  of  William 
street  and  the  tracks  of  the  New  York  Central  and  Hudson 
Biver  Eailroad  Company,  where  the  same  cross  William  street, 
defendant  had  erected  a  pole  to  carry  its  said  electric  light 
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wires,  ^'and  had  negligeutlj  and  improperly  placed  tlie  said 
pole  near  to  a  certain  other  pole  oontaining  a  large  namber  of 
telegraph  and  telephone  wires  of  the  Western  Union  Telegraph 
Company  and  the  Bell  Telephone  Company  of  Buffalo^  whidi 
said  last-mentioned  pole  and  wires  were  lawfully  placed  in 
their  position;  and  the  defendant  had  negligently  and  im- 
properly strung  its  electric  light  wires  upon  its  said  line  of 
poles,  and  had  negligently  failed  to  keep  and  maintain  the  same 
in  proper  condition  so  that  the  said  electric  light  wires  were 
immediately  imder  the  said  telegraph  and  telej^ne  wires,  and 
one  of  the  said  electric  light  wires  came  in  contact  with  a  cer- 
tain iron  brace  on  the  pole  supporting  the  said  telegraph  and 
telephone  wires  and  forming  a  part  of  the  structure  designed  to 
hold  up  the  said  wires,  and  that  by  reason  of  the  said  electric 
light  wire  coming  in  contact  with  the  said  iron  brace  and 
rubbing  against  the  same,  the  protecting  and  insulating  mater- 
ial was  rubbed  off  from  the  said  electric  light  wire  so  that  the 
said  iron  brace  became  heavily  charged  with  electricity,  all  of 
which  was  due  to  the  faulty  and  negligent  confitructioDi  and 
maintenance  of  the  said  pole  and  line  of  the  defendant  com- 
pany." 

The  deceased  waa  in  the  employ  of  the  Western  Union  Tele- 
graph Company  as  a  lineman,  and  it  became  his  duty  to  *lay 
out,  construct,  and  repair  lines  of  telegraph  wires  on  the 
poles  of  the  said  Western  Union  Telegraph  Company;"  and  it 
is  averred  that  on  that  day  he  was  directed  by  his  employer  to 
repair  certain  telegraph  wire  on  the  said  William  street  line 
of  said  company.  It  is  further  averred  that  "for  the  purpose 
of  repairing  said  wire  he  was  obliged  to  and  did  climb  the  pole 
of  the  Western  Union  Tel^raph  Company  located  at  the  north- 
westerly comer  of  William  street  .  .  .  standing  near  the 
pole  of  the  defendant  .  .  .  that  while  the  said  Michael 
Dwyer  was  climbing  the  said  pole  lawfully  and  in  the  per- 
formance of  his  duty,  and  in  the  exercise  of  due  care  and  caution, 
he  grasped  or  came  in  contact  with  the  said  iron  brace  upon  said 
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pole,  which  was  in  contact  with  the  electric  light  wire  of  the 
defendan;t  .  .•  •  and  was  heavily  charged  with  electricity 
therefrcHU,  without  any  knowledge  or  notice  or  means  of  ascer- 
taining tLat  said  brace  was  in  such  a  condition  or  that  the  said 
brace  was  in  any  way  dangerous,  and  by  reason  of  touching  the 
said  brace  he  received  a  shock  of  electricity  which  caused  him, 
without  any  fault  or  n^ligence  on  his  part,  to  fall  from  his 
position  to  the  ground,  and  that  he  was  then  and  there  killed 
and  died." 

The  answer  of  the  defendant  admits  its  incarporatiou^  and 
^^that  the  defendant  is  engaged  in  the  transmission  of  electricity 
for  sale  and  for  general  lighting,  and  for  other  purposes  in  and 
throaigliout  the  city  of  Buffalo  .  .  .  which  electricity  is 
tranfimitted  through  metallic  wires  suspended  upon  poles  which 
are  generally  placed  upon  and  along  the  streets  of  said  city; 
that  the  said  wires  are  covered  with  a  protecting  or  insulating 
material ;"  and  that  the  defendant  ^Tiad  erected  a  pole  to  carry 
its  said  electric  wires." 

The  answer  contained  denials  of  certain  allegations  in  the 
eomplaint)  and  alleged  ^'that  the  injuries  to  the  plaintiff's  in- 
testate,  as  set  forth  in  the  complaint,  were  caused  wholly 
threugh  the  fault  or  negligence  of  plaintiff's  intestate,  or  some 
person  or  persons  to  this  defendant  unknownw" 

From  the  evidence  it  appears  that  the  deceased  was  sent  out 
on  the  morning  of  August  twenty-third  to  remedy  some  trouble 
that  had  been  reported  on  the  line  of  a  telegraph  wire  of  the 
Western  Union,  running  along  William  street  and  crossing  the 
railroad  tracks.  At  about  ten  o'clock  in  the  morning  he  climbed, 
by  means  of  iren  spurs  fastened  on  the  inside  of  his  ankles,  the 
telegraph  pole  belonging  to  the  Western  Union  Company  while 
in  the  performance  of  his  duty.  After  reaching  a  point  at  the 
Tipper  end  of  the  pole  where  he  could  reach  the  last  crossarm  on 
the  telegraph  pole,  which  was  some  twenty-eight  feet  from  the 
ground,  he  reached  up  with  his  left  hand  apparently  with  a 
?iow  to  grasp  the  crossarm  or  the  iron  brace  under  it.    He  then 
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riddenly  threw  up  both  hands  and  fell  over  baxskwards  in  a 
circle,  his  feet  clinging  to  the  telegraph  pole  by  the  spars  until 
he  had  about  completed  his  revolution,  when  he  fell  head  fore- 
most to  the  stone  pavement  at  the  foot  of  the  telegraph  pole,  and 
near  to  it,  dead. 

Several  witnesses  were  produced  by  the  plaintiff  who  de- 
scribed the  circumstances  attending  the  deceased's  climbing  the 
pole  and  the  mamier  in  which  he  fell.  The  witnesses  are  in 
substantial  accord  in  the  narration  of  the  observations  made  by 
them  of  the  deceased  from  the  time  he  oommenx^ed  to  ascend  the 
pole  until  he  descended. 

Upon  the  other  hand,  tlie  defendant  called  as  a  witness  one 
Donovan,  who  describes  the  observations  that  he  made  attending 
the  deceased's  movements  up  the  pole  and  down  again,  in  many 
respects  in  conflict  with  the  evidence  produced  by  the  plaintiff. 

The  evidence  offered  by  the  plaintiff  tended  to  establish  the 
fact  that  when  the  deceased  had  climbed  up  the  pole  he  put  out 
his  hand  and  reached  the  iron  brace  which  supported  the  lowest 
crossarm  of  the  Western  Union  pole,  and  that  instantly,  upon 
his  hand  coming  in  contact  with  the  brace,  he  received  a  sudden 
shock  of  electricity  which  caused  him  to  throw  up  his  arms 
and  let  go  of  the  pole  and  to  fall  to  the  ground. 

Upon  all  the  evidence  detailed  in  respect  to  the  circumstances 
of  his  fall,  it  may  be  said  there  is  room  for  some  doubt  whether 
he  was  instantly  killed  by  the  shock  of  electricity,  or  whether 
that  caused  him  to  let  go  the  grasp  of  the  brace  fastenings  and 
to  fall  to  the  ground,  and  that  his  death  ensued  from  the  injur- 
ies which  he  received — the  breaking  of  his  backbone  and  the 
injuries  to  his  skull;  and  it  may  be  said  that  a  fair  question  of 
fact  was  presented  to  the  jury  to  determine  whether  the  proxi- 
mate cause  of  his  death  was  the  shock  of  electricity  which  he 
received,  or  the  injuries  which  he  sustained  by  reason  of  the 
falL 

Thp!  evidence  tends  to  show  that,  supporting  the  Western 
Union  wires  was  a  V-shaped  brace  placed  there  to  strengthen  the 


NEW  YORK,  1897.  401 

Dwyer  v.  Electric  Co. 

crossarm.  It  consisted  of  two  iron  bars  bolted  together  at  the 
bottom  by  a  single  bolt  and  fastened  into  the  telegraph  pole 
some  eighteen  inches  below  the  crossarm  and  extending  from 
the  pole  out  to  the  crossarm  at  an  angle  of  about  forty-five  de- 
grees. 

The  evidence  indicates  that  the  tel^raph  pole  was  erected 
and  the  crossarms  placed  thereon,  and  the  wires  of  that  com- 
pany placed  there  in  March,  1894,  and  that  subsequently  the 
defendant,  under  a  grant  of  authority  from  the  common  council 
of  the  city  of  Buffalo  and  in  accordance  with  law,  placed  its  line 
of  poles,  wires  and  lights  along  William  street,  being  lawfully 
in  the  street  imder  a  grant  from  the  common  council. 

It  appears  that  there  were  before  the  jury  two  braces  and  two 
bolts  similar  to  those  on  the  Western  Union  pole,  and  there  was 
evidence  tending  to  indicate  that  one  of  defendant's  electric 
light  wires  was  in  contact  with  the  iron  brace,  and  that  the  wire, 
by  constant  friction  caused  by  nibbing  against  the  iron  brace, 
had  lost  its  insulating  cover  to  such  an  extent  that  the  copper 
wire  came  in  direct  contact  with  the  iron  brace. 

There  was  some  evidence  tending  to  indicate  that  the 
wire  of  the  defendant  touched  two  of  the  braces,  and  to  the 
effect  that  the  one  whore  the  abrasion  of  the  insulation  was  the 
greatest  was  the  westerly  ona 

The  evidence  tends  to  indicate  that  the  electric  light  wire  was 
charged  with  electricity,  carrying  at  that  time  about  1,100 
volts,  which,  according  to  the  witnesses,  is  sufficient  to  give  a 
deadly  shock  and  cause  instant  death  to  any  one  receiving  the 
full  force  thereof. 

In  addition  to  the  circumstances  disclosed  by  the  witnesses 
who  saw  the  accident,  the  plaintiff  produced  at  the  trial  four 
photographs  of  the  pole  in  question  and  its  immediate  surround- 
ings, and  gave  evidence  in  connection  theremth  as  to  the  man- 
ner in  which  they  were  taken  and  as  to  the  circumstances  dis- 
closed in  the  presence  of  the  witnesses  that  were  engaged  in  tak- 
ing the  photographs  and  observing  the  situation  at  the  time  they 
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were  taken.  The  photographs  were  takez^  however,  on  the 
tweatj-ninth  of  August^  six  days  after  the  accident. 

The  witness  Devlin,  who  superintended  the  taking  of  the 
photographs^  testified  that  he  had  climbed  the  pole  about  an 
hour  after  the  accident^  and  that  there  had  been  no  change  in  the 
situation  or  condition  of  the  pole  or  the  wires  in  the  interval  of 
the  six  days.  No  evidence  was  produced  tending  to  show*  there 
had  beea  any  change  in  the  condition  during  the  period  intei^ 
vening  between  the  death  and  the  taking  of  the  photographs. 

Apparently  the  electric  light  pole  stood  only  about  three  feet 
distant  from  the  telegraph  pole  at  the  bottom,  and  the  distance 
between  the  two  was  not  over  five  feet  in  the  region  of  the  wires. 
At  the  time  the  photographs  were  taken,  according  to  the  testi- 
mony of  Hanks,  he  climbed  a  pole  carrying  with  him  a  piece  of 
insulated  wire,  one  end  of  which  had  been  stripped  dowiii  to  tiie 
metal  and  attached  to  the  iron  trolley  pole  so  as  to  form  a  me- 
tallic circuit  for  electricity  to  the  ground ;  that  he  put  the  ex- 
posed end  of  the  wire  which  he  held  in  his  hand  near  to  the  iron 
brace,  and  when  the  contact  was  made  with  the  iron  brace  it 
produced  a  flash  of  light  occasioned  by  a  discharge  of  electricity 
from  the  brace  into  the  wire,  and  through  the  wire  into  the  trol- 
ley pole  and  into  the  ground.  According  to  the  facts  narrated, 
in  addition  to  those  already  mentioned,  it  is  insisted  in  behalf 
of  the  plaintiff  that  it  was  established  that  the  brace  was  heav- 
ily charged  with  electricity  occasioned  by  the  contact  of  the 
electric  wire  with  it. 

During  the  trial  it  appeared  that  the  Western  Union  wii«e 
contained  only  about  160  volts  on  an  average,  and,  according  to 
the  testimony  given  by  some  of  the  witnesses,  that  sometimes 
went  as  high  as  250,  and  that  the  linemen  were  accustomed  to 
handle  the  wires  of  the  Western  Union  Company  without 
gloves,  and  without  receiving  any  injury  or  shock,  even  if  they 
grasped  the  wires  with  the  naked  hand. 

It  was  sought  by  the  plaintiff  to  establish  that  it  was  the 
electricity  from  defendant's  wire  which  charged  the  brace,  and 
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that  the  electricity  found  in  the  brace  oould  only  be  acooimted 
for  by  supposing  that  the  wire  of  the  defendant  communicated 
the  same  to  it  Bearing  upon  that  question  evidence  was  given 
to  show  that  telegraph  wires  were  at  a  very  low  amperage  and 
that  the  electric  light  wires  were  at  a  high  amperage.  Evidence 
was  given  tending  to  show  that  voltage  relates  to  the  strength 
and  that  amperage  is  the  amount  of  the  electric  fluid. 

The  plaintiff  called  as  a  witness  MclSTiemey^  a  foreman  of  the 
Western  Union  Telegraph  Company,  who  had  charge  of  the 
workmen  in  1894,  and  who  was  acquainted  with  the  pole  where 
the  injury  was  received,  and  he  testified  that  he  had  knowledge 
when  the  electric  light  company's  pole  on  the  northwest  comer 
of  William  street  was  placed  there,  and  he  added :  "I  know  that 
I  sent  a  man  to  see  that  they  cleared ;  there  was  trouble  about 
the  electric  light  men  setting  their  poles ;  they  set  them  too  dose 
and  I  had  to  send  to  have  them  clear  them."  This  witness  says 
the  defendant's  poles  were  set  in  August,  and  he  adds :  ^^I  had 
some  talk  with  Mr.  McGuire,  the  general  foreman,  and  Dillon, 
the  superintendent  and  general  foreman  of  the  electric  light 
oranpany,  about  the  poles  on  William  street ;  this  pole  was  not  so 
bad  as  others.  I  didnH  specially  mention  it.  I  had  a  talk  with 
them  about  the  series  of  poles  on  William  street,  near  Central 
Belt  line,  of  which  this  pole  was  one.  .  .  .  After  the  new 
deetric  .light  poles  were  set  they  were  up  close  to  my  crossarms, 
but  not  so  close  they  would  interfere  with  my  wires,  with  the 
esoeption  of  one  place  they  raised  up  my  wire  on  to  the  cross- 
arm,  and  that  is  the  first  pole  east  of  this  pole  in  question. 
...  I  had  a  talk'  with  Mr.  Dillon,  the  general  foreman,  about 
this  wire,  and  others.  If  this  electric  light  wire  was  only  about 
fliz  inches  below  the  bottom  crossarm,  it  would  be  about  eleven 
inches  from  the  Western  Union  wires,  which  were  above  the 
enssann.  The  crossarm  being  four  inches  wide  and  the  pin 
above  being  six  inches,  the  wire  would  be  five  to  six  inches  above 
the  top  of  the  crossarm;  the  crossarm  would  be  about  four 
inehes,  thatwould  make  nine  or  ten  inches,  and  the  electric  lie'ht 
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wire  was  six  inches  below  that,  so  it  would  make  the  electric 
light  wire  something  like  eleven  inches  from  the  nearest  West- 
em  Union  wire.  If  one  of  the  Western  Union  wires  sagged  or 
broke  and  came  in  contact  with  the  electric  light  wires  it  would 
bum  out  our  safety  wires  and  probably  our  instrument.  The 
electric  light  wires  and  our  wires  run  along  William  street  pa^ 
allel,  the  electric  light  wires  were  right  under  our  wires  and  run 
from  pole  to  pole.  .  .  .  The  electrio  light  wires  are  insu- 
lated. .  •  .  If  that  insulating  material  is  ripped  off  the  ele(> 
trie  light  wire  and  it  comes  in  contact  with  another  pieoe  of 
metal,  that  metal  becomes  charged  with  electricity  if  there  is 
any  connection  with  the  ground,  or  with  any  metal  substance 
going  to  the  ground.  In  this  case  if  the  electric  light  wire  which 
was  strung  on  this  electric  light  pole  to  the  next  pole  east,  rub- 
bed against  the  iron  brace  on  the  Western  Union  pole,  and  the 
insulating  material  on  the  electric  light  wire  was  rubbed  off, 
that  iron  brace  would  become  charged  with  electricity,  and  if 
any  person  caught  hold  of  that  iron  brax»  with  his  bare  hand 
and  he  also  in  any  way  made  a  circuit  to  the  ground,  either 
through  another  wire  that  he  had  in  his  hand,  or  in  any  way, 
he  would  receive  a  heavy  shock  of  electricity  in  this  ease.  The 
effect  of  that  shock  would  be,  well,  holding  that  brace,  my  ex- 
perience is  it  would  throw  him,  make  him  lose  his  hold,  give 
him  a  shock.  If  this  iron  brace  that  supported  the  lower  cross- 
ami  was  not  charged  with  electricity  it  was  a  perfectly  safe 
thing  to  catch  hold  of.  Unless  it  got  charged  with  electricity 
from  some  outside  source  away  from  our  pole  there  was  no  dan- 
ger in  catching  hold  of  that  brace.  The  brace  was  strong.  That 
was  a  proper  thing  to  catch  hold  of  up  there;  it  is  customary 
to  cateh  hold  of  that.  It  is  a  proper  thing  for  a  man  up  there 
examining  a  wire  to  see  if  it  is  properly  insulated,  to  catch  hold 
of  that  brace  in  doing  so.  I  have  done  that  myself.  If  the 
brace  is  charged  with  electricity  from  an  electric  light  wire  it  is 
not  a  safe  thing  to  do." 

Numerous  witnesses  testified  that  a  party  could  not  discover 


NEW  YORK;  1897.  465 

Dwyer  t.  Electrie  Ca 

by  looking  up  from  the  street,  whether  the  electric  light  wire 
was  in  actual  contact  with  the  iron  brace  on  the  telegraph  com- 
pany's pole,  althougjh  it  could  be  seen  that  it  was  close  to  the 
boraca  Nor  could  any  one  determine  that  the  insulating  ma- 
terial had  been  rubbed  off  while  standing  upon  the  ground. 

The  witness  Devlin,  who  examined  the  pole,  brace  and  wires 
an  hour  or  two  after  the  accident,  testified :  ^^I  found  it  touched 
the  Western  Union  brace  on  the  street  side  under  the  last  cross- 
arm;  the  electric  light  wire  on  the  pin  next  to  the  pole  on  the 
street  sida  There  were  three  electric  light  wires  on  that  pole, 
two  on  one  side  and  one  on  the  other.  ...  I  did  not  test  the 
brace  at  that  time  or  touch  it  I  should  judge  that  where  the 
brace  and  wire  came  in  contact  would  be  about  five  or  ei^t 
inches  below  the  bottom  of  the  Western  Union  crossarm.  I  could 
not  tell  imtil  I  got  up  on  the  pole  whether  the  insulating  ma- 
terial that  surrounded  the  electric  light  wire  was  rubbed  off. 
When  I  got  close  I  could  see  that  the  insulation  was  worn  off  of 
the  electric  light  wire ;  it  looked  like  the  wire  itself  w^  directly 
in  contact  with  the  brace.  •  •  •  I  looked  at  the  wire  and 
brace  in  question  from  the  ground ;  I  couldn't  see  aay  change 
from  the  23d  of  Augost  to  the  time  on  the  29th  when  I  went  to 
take  the  picture.  I  looked  to  see  and  there  didn't  look  to  be 
any  to  me."  This  witness  also  testified  that  he  saw  the  flash 
when  the  picture  was  taken,  and  he  added :  ^T.  know  what  made 
that  flash."  When  the  question  was  propounded  to  him,  ^^What 
made  that  flash  ?"  it  was  objected  to  on  the  ground  that  the  ques- 
tion called  for  an  opinion  and  that  the  witness  has  not  been 
shown  to  be  competent.  The  objection  was  overruled  and  the 
defendant  took  an  exception.  The  witness  then  added:  ^^The 
contact  of  that  wire  with  the  brace  made  the  flash."  The  wit- 
ness was  then  asked,  ^^You  were  asked  to  explain  what  made 
the  flash?"  and  the  objection  was  renewed  and  an  exception 
taken,  and  the  witness  answered:  ^^Touching  the  wire  to  the 
brace  made  the  flash.  Q.  What  did  that  indicate  in  regard  to 
the  condition  of  the  brace  ?"  The  witness  answered :  "To  the 
best  of  my  recollection  that  flash  was  made  three  or  four  times,'* 

VOL.  vn — 30. 
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We  think  the  question  called  for  an  observed  f axst^  and  that 
when  the  witness  described  the  circumstances  under  whidi  the 
contact  was  made^  by  means  of  the  wire  with  the  brace,  and 
that  as  soon  as  the  contact  took  place  that  a  flash  appeared,  he 
stated  a  fact  which  we  think  was  competent  and  the  exception  to 
his  evidence  does  not  present  error. 

In  Manke  v.  People,  17  Hun,  417,  S.  0.  affd.,  78  K  Y.  611, 
Taxcott,  p.  J.,  said:  "The  question  discussed  lies  very  near  the 
line  which  divides  cases  in  which  opinions  are  competent  to  be 
given  in  evidence  from  those  which  are  clearly  inadmissible.^ 
And  he  reached  the  conclusion  that  the  opinion  of  the  witnjess, 
formed  by  a  process  of  reasoning  upon  the  facts  known  to  him, 
was  incompetent,  as  he  was  asked  whether  a  piece  of  alleged 
wadding  flred  from  a  gun  had  the  appearance  of  wadding  fired 
from  a  gun  and  was  allowed  to  express  his  opinion.  We  think 
the  case  differs  from  the  one  in  hand. 

The  case  of  Ferguson  v.  Hvhhell,  97  N.  Y.  607,  differs  from 
the  case  here,  as  there  it  was  held  that  it  was  not  proper  to  allow 
a  witness  to  answer  as  to  when  was  the  proper  time  to  bum  a 
fallow. 

It  is  insisted  in  behalf  of  the  defendant  that  the  evidence  to 
which  we  have  adverted  proves  nothing  whatever  against  the 
defendant;  and  it  is  suggested  that  the  intestate  lost  his  balance 
and  fell  to  the  ground,  or  that  in  some  other  way  he  fell,  and 
that  the  evidence  does  not  suflSciently  indicate  that  he  received 
any  current  of  electricity  sufficient  to  cause  a  shock  from  any 
wires  except  his  own  wires. 

The  plaintiff  called  as  a  witness  one  Hurlburt^  who  saw  the 
accident  and  helped  pick  up  the  deceased  and  carry  him  into 
the  flag  shanty,  and  the  witness  stated :.  "He  fell  off  on  the  east 
side;  right  off  backwards;  .  •  .  his  head  went  back  and  his 
spurs  held  his  feet;  his  head  was  towards  the  west  as  he  fell 
back.  He  didn't  breathe  after  I  got  thera  He  struck  right  on 
the  sidewalk,  right  near  the  curbstone,  right  at  the  foot  of  the 
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pole  on  the  side  nearest  the  tracks,  just  east  of  the  pole  on  the 
sidewalk ;  he  had  his  coil  of  wire  on  his  right  shoulder.  .  .  . 
I  remember  some  braces  on  that  telegraph  pole  under  the  cross- 
arm.  He  was  near  the  crossarm,  so  that  if  he  had  put  his  hand 
Qiut  he  could  have  reached  the  brace.  I  think  he  was  within 
reaching  distance  of  the  brace."  The  witness  then  added  that 
he  looked  at  his  hands  after  he  fell,  "and  on  the  left  hand  there 
was  a  little  rust;  it  might  have  been  an  inch  wide,  just  marked 
across  the  palm  of  his  hand,  a  mark  of  rust." 

The  deceased  was  taken  to  the  morgue,  and  the  next  day  an 
autopsy  was  held  in  the  presence  of  the  coroner  and  physicians, 
and  one  of  the  physicians  testifies  that  conditions  and  circum- 
stances were  found  which  tended  to  indicate  that  the  deceased 
received  a  shock  of  electricity.  In  speaking  of  the  hand  one  of 
the  physicians  obsen^ed :  "It  looked  as  if  the  hand  had  come  in 
contact  with  a  wire  or  brace,  and  that  it  had  produced  a  slight 
hyperaemic  condition  of  the  skin  on  that  joint.  .  .  .  There 
was  something  in  the  man's  condition  as  I  examined  it  which 
indicated  to  me  that  he  had  received  a  more  or  less  severe  shock 
of  electricity."  This  witness  gave  other  facts  and  circumstances 
tending  to  fortify  the  opinion  expressed  by  him,  and  he  was 
thoroughly  cross-examined,  and,  to  some  extent,  his  utterances 
were  shaken. 

Upon  this  subject  the  defendant  called  two  other  physicians, 
who  gave  evidence  tending  to  contradict  the  testimony  offered 
by  the  plaintiff  relating  to  the  appearance  and  indications  of 
the  deceased,  and  tending  to  show  that  he  was  not  a  victim  of 
an  electric  shock. 

After  a  careful  examination  of  the  evidence  supporting  the 
theory  of  the  plaintiff,  and  the  evidence  of  the  defendant  tend- 
ing to  contradict  and  to  explain,  and  to  overcome  the  evidence  of 
the  plaintiff,  we  are  of  opinion  that  a  question  of  fact  was  pre- 
seoited  to  the  jury  for  determination,  as  to  whether  the  deceased 
received  an  electric  shock  which  caused  him  to  fall  or  which 
eansed  his  death.  We  think  the  questions  presented  by  the  evi- 
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deuce  in  regard  to  the  oireumstaiM^es  of  his  injuriee  reqxdred  the 
submission  of  the  question  of  fact  in  that  regard  to  the  juiy, 
and  that  we  ought  not  to  disturb  the  verdict  of  the  jury  so  far  as 
it  relates  to  that  branch  of  the  case. 

We  think  Stream  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  96  K  Y. 
305,  to  which  we  are  referred  by  the  learned  counsel  for  the 
appellant,  differs  from  the  case  in  hand.  In  that  case  a  specola- 
tive  opinion  was  held  not  to  be  admissible  which  related  to 
consequences  which  were  contingent,  speculative,  or  meiely  posr 
sible  as  to  the  futura 

The  evidence  to  which  we  have  adverted  in  the  case  here  re- 
lated to  the  condition  of  the  body  of  the  deceased  as  seen,  in- 
spected and  disclosed  to  the  physicians  making  the  post  mortem 
examination,  and,  upon  the  conflict  found  in  that  evidence^  we 
think  a  question  was  fairly  presented  for  the  consideratioix  of 
the  jury. 

Whether  the  deceased  took  hold  of  the  brace  with  his  rig^ 
hand  or  not  may  be  said  to  have  been  a  question  of  Bome  doubt, 
upon  the  evidence  which  was  offered  at  the  trial,  as  it  was  also 
a  question  of  fact  to  determine  whether  the  injuries  which,  he  i^ 
ceived  resulted  from  clutching  the  wires  of  his  own  company 
having  a  voltage  of  only  160,  or  whether  he  received  the  greater 
shock  from  the  brace  which  was  in  contact  with  the  wire  carry- 
ing a  voltage  of  1,100.  We  think  the  plaintiff's  evidence,  as 
well  as  the  evidence  offered  by  the  defense,  left  those  questions 
in  such  a  condition  that  it  was  the  duty  of  the  court  to  submit 
the  same  to  the  jury,  and  that  the  trial  judge  conmiitted  no 
error  in  refusing  to  direct  a  verdict  as  requested  by  the  de- 
fendant. 

It  is  strenuously  argued  by  the  learned  counsel  for  the  appel- 
lant that  the  deceased  could  not  possibly  have  fallen  from  the 
pole  in  question  because  of  any  shock  which  he  received  from 
defendant's  wire,  and,  in  fact,  did  not  receive  any  such  shock, 
but  fell  accidentally  and  while  carelessly  leaning  back  too  fax 
to  carry  over  the  testing  wire  from  the  trolley  pole  to  his  wire, 
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or  by  shook  from  his  own  wire,  or  from  the  street  railway  wires 
on  the  trolley  pole.  We  are  not  able  to  assent  to  the  argument 
of  the  learned  counsel  in  that  regard,  and  cannot^  therefore^  in- 
terfere with  the  verdict  upon  any  conclusions  we  may  form  in 
regard  to  such  aspects  of  the  case.  We  think  the  questions  prop- 
erly belonged  to  the  jury. 

It  is  appropriate  at  this  point  to  recall  the  fact  that  the  de- 
fendant was  compelled  to  concede  ^^that  the  wire  of  the  defend- 
ant's lighting  system,  which  was  used  for  carrying  a  death- 
dealing  current,  was  against  the  brace  on  the  Western  Union 
pole,  and  that  the  plaintiff's  intestate  was  in  a  position  where  he 
might  have  touched  the  brace,"  and  that  the  insulation  had 
been  worn  off;  and  the  facts  being  before  the  court  upon  sudi 
questioDS,  we  think  the  court  committed  no  error  in  taking  the 
verdict  of  the  jury  in  respect  thereto,  and  that  the  evidence 
presented  a  legitimate  question  for  the  jury  to  determine 
whether  the  plaintiff's  intestate  received  a  shock  from  the  de- 
fendant's wire  which  caused  his  deaths 

In  Cflarke  v.  Nassau  EUc.  R.  Co.,  6  Am.  ElectL  Cas.  234,  9 
App.  Div.  54,  it  was  said:  ^^The  fact  that  the  defendant  brought 
electricity  into  the  street  for  use  as  a  motive  power,  and  the 
fact  that  electricity  so  employed  was  capable  of  escaping  in  such 
a  way  as  to  produce  the  casualty  which  actually  took  place,  were 
sufficient,  taken  together,  to  justify  the  inference  that  the  acci- 
dent was  due  to  the  agency  of  the  defendant,  in  the  absence  of 
proof  that  it  was  otherwise  caused.  The  maxim  res  ipsa  loquUur 
is  directly  applicable." 

In  Ermis  v.  Gray,  5  Am.  Electl.  Cas.  825,  87  Hun,  361,  it 
was  said:  "So  here  we  might  ask  whether  the  happening  of 
this  accident  does  not  carry  with  it  an  imputation  of  negligence, 
it  being  self-evident  that  if  the  wires  had  been  properly  insu- 
lated it  would  not  have  occurred,  and  it  being  equally  clear  that, 
with  the  exercise  of  ordinary  care,  defective  insulation  could 
be  avoided.  .  .  .  The  plaintiff  assumed  the  burden  of  estab- 
lishing the  negligence  of  the  defendant,  and  in  that  connection 


470  AMERICAN  ELECTRICAL  OASES.       [vol.  7 

Dwyer  T.  Electric  Co. 

- ■ — - 

presented  evidence  from  which  the  jury  properly  could  infer 
that  the  position  and  manner  of  thje  construction  of  the  wiring 
and  electrical  converter  were  improper^  and  that  in  five  places 
the  wire  was  imperfectly  insulated^  and  bore  evidence  of  having 
been  in  that  condition  for  some  tima.^'  Evans  v.  Keystone  Oas 
Co.,  148  N.  Y.  113. 

Here  we  have  the  positive  evidence  that  the  wire  of  the  de- 
fendant was  carrying  a  large  voltage,  and  the  insulation  had 
been  worn  off  where  the  vdre  came  in  contact  with  the  faraoe  of 
the  Western  Union  Telegraph  Company,  and  we  have  the  fact 
that  the  deceased  was  legitimately  in  the  pursuit  of  his  employ- 
ment upon  the  pole  of  the  Western  Union,  and  that  while  upon 
the  ground  the  fact  was  not  discoverable  by  ordinary  care  and 
observation  that  the  defendant's  wire  was  in  contact  with  the 
brace,  and  that  the  insulation  had  been  rubbed  off  to  such  an  ex- 
tent as  to  enable  the  wire  to  charge  the  brace,  and  we  think 
it  was  legitimately  a  question  of  fact  for  the  jury  to  determine, 
upon  the  whole  volume  of  evidence  that  was  delivered,  whether 
the  deceased  received  a  shock  from  the  brace  which  had  become 
heavily  charged  with  electricity  from  the  wire  of  the  defendant. 
We  think  the  evidence  was  sufficient  to  warrant  the  jury  in 
finding  that  the  defendant  was  negligent  in  having  so  left  its 
wire  that  it  might  come  in  contact  and  lose  its  insulation  and 
charge  the  brace.  And  it  was  alsc  a  question  whether  the  de- 
fendant had  been  negligent  in  inspecting  its  wire  and  properly 
guarding  against  its  contact  with  the  property  of  the  Western 
Union.  And  we  think  the  case  falls  within  the  principle  laid 
down  in  Clarke  v.  Nassau  Electric  R,  R,  Co,,  supra,  where  it 
was  held  "that  the  evidence  amply  warranted  the  inference  that 
the  horse  was  killed  by  an  electric  shock  received  from  some 
source,  and  that  as  defendant  had  brought  electricity  into  the 
street  for  use  as  a  motive  power,  and  as  electricity  so  employed 
was  capable  of  escaping  in  such  a  way  as  to  produce  the  casualty 
whidi  actually  took  place,  these  facts  were  sufficient  to  justify 
the  inference  that  the  accident  was  due  to  the  agency  of  the 
defendant  in  the  absence  of  proof  that  it  was  otherwise  caused." 
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In  the  case  at  hand  it  was  for  the  jury  to  determine  whether 
the  accident  was  caused  by  other  circumstances^  such  as  were 
disclosed  in  the  large  volume  of  evidence  offered  by  the  defend- 
ant tending  to  account  for  the  accident^  without  its  fault  or  neg- 
ligence. 

After  perusing  that  evidence  we  are  not  able  to  say  that  the 
jury  has  gone  wrong,  or  that  the  trial  judge  committed  any 
error  in  leaving  the  whole  question  of  defendant's  alleged  negli- 
gence to  the  jury.  Nor  do  we  think  the  learned  trial  judge  com- 
mitted any  error  in  submitting  to  the  jury  the  question  as  to 
whether  the  plaintiff  was  guilty  of  contributory  negligenca 
Although  it  was  conceded  that  the  deceased  did  not  wear  any 
gloves,  the  evidence  tended  to  indicate  that  none  were  in  use 
by  the  employees  of  the  Western  Union  Telegraph  Company, 
nor  was  there  necessity  for  their  use  in  the  ordinary  business  in 
which  the  deceased  was  engaged. 

Doubtless  the  deceased  supposed  that  the  wires  of  the  defend- 
and  had  been  properly  insulated,  and  in  making  use  of  the 
brace  for  his  aid  or  protection  when  holding  himself  upon  the 
pole  with  spurs  he  only  pursued  the  ordinary  course  pursued  by 
persons  of  ordinary  care  and  prudence  when  engaged  in  such 
employment.  At  least  the  evidence  warranted  the  jury  in  so 
finding,  and,  therefore,  we  ought  not  to  disturb  their  verdict  in 
that  regard. 

Although  Aldrich,  foreman  of  the  Bell  Telephone  Company, 
testified  that  the  company  had  rules  requiring  employees  to 
wear  gloves  working  on  poles  around  trolley  and  electric  light 
wires,  and  that  their  men  "are  supposed  to  have  gloves  with 
them,"  it  was,  nevertheless,  a  question  of  fact  for  the  jury  to 
determine  whether  the  deceased  exercised  ordinary  care  under 
flie  circumstances  disclosed  by  the  evidence  as  to  his  employment 
as  a  lineman'in  the  discharge  of  his  duties  relating  to  the  West- 
em  Union  mres.  GUman  v.  Boston  &  M.  B.  B.  Co.,  47  N.  E. 
Rep.  193. 
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The  learned  trial  judge  deUvered  a  full  and  eoduraatiye 
charge  to  the  juiy^  in  the  oauxse  of  which  he  said:  ^^Tbe  measuie 
of  the  defendant's  dutj^  with  ref erenoe  to  the  erection  of  this 
pole  and  of  these  lines,  was  reasonable  care  and  pradenoe  rmdor 
the  circomstaneee  which  surrounded  the  operation.  That  was 
the  measure  of  its  duty,  and  if  it  used  that  degree  of  care  and 
prudence  which  a  man,  an  intelligent  man,  would  ordinarilj  use 
in  his  private  business,  under  the  same  circumstanoes,  then  the 
duly,  so  far  as  the  oonstructing  of  the  poles  and  the  line  is  oon- 
cemed,  was  performed."  He  then  prooeeded  to  saj:  ''Assum- 
ing that  the  pole  and  wire  were  carefully  and  prudently  erected 
at  this  point,  then  the  duty  devolved  upon  this  defendant  of 
afterwards  maintaining  a  reasonable  oversight,  supervision  and 
inspection,  to  see  that  the  wires  and  the  pole  was  kept  in  a  safe 
and  suitable  condition,  therefore,  the  claim  of  the  plaintiff  is 
that  they  failed,  entirely  failed,  according  to  the  evidence  in 
the  case,  to  maintain  such  oversight  and  supervision  after  the 
pole  was  erected,  and  that  in  consequence  of  that  failure,  on  the 
part  of  the  def  endant,  that  the  insulation  of  the  wire  was  worn, 
and  the  wire  itself  came  in  contact  with  the  brace,  and  created 
a  condition  of  things  which  resulted  in  this  man's  death." 

He  then  prcx^eded  to  submit  carefiiUy  the  question  whether 
the  deceased  was  guilty  of  contributory  negligence  to  the  jury, 
and  in  response  to  a  request  that  he  charge  the  jury  ^'that  there 
is  no  evidence  su£5.cient  to  warrant  the  jury  in  fiTlrf^^Tlg  that 
when  Dwyer  received  his  fall  there  was  any  apparent  trouble 
or  defect  in  the  defendant's  system  of  wires  other  than  the 
alleged  defect  of  the  wire  in  contact  with  the  brace  om  the  po]^ 
in  question,"  he  observed:  "There  is  no  direct  evidence  of  it. 
I  do  not  know  there  is  any."  The  counsel  for  the  plaintiff  then 
said:  '^I  admit  there  is  no  direct  evidence^  but  I  think  there  is 
inferential  evidence."  We  think  the  court  was  not  called  upon 
to  go  any  further  in  its  charge,  or  to  restate  its  response  to  the 
requests  as  mada 

Upon  the  whole  case  we  are  of  the  opinion  that  the  evidence 
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warranted  the  jury  in  finding  that  the  defendant  was  guilty  of 
negligence  and  that  the  plaintiff  was  free  from  ocxntributoiy 
negligence,  and  that  the  negligence  of  the  defendant  was  the 
proximate  cause  of  the  death  of  the  intestate,  and  that  the 
learned  trial  judge  committed  no  error  in  refusing  the  motion 
for  a  new  trial  on  the  minutes,  and  we,  therefore^  affirm  the 
order. 

All  concur,  except  Fot.t.ett^  J.,  not  sitting. 

Order  affirmed,  with  costs. 


Note. — See  note  to  Trenton  Pass.  Ry.  Oo.  v.  Cooper ^  omie^  p.  446;  also 
note  2  at  eod  of  Part  IIL 


SmroBB  V.  Wheblhto  Elbotbioai«  CoMPAinr. 

Wett  Yi/rginia  Supreme  Court  of  Appeals,  Nov.  10,  1897. 

(43  W.  Va.  G61.) 
Elbctbio  shock  from  fallen  livs  WHO, 

In  an  action  for  damages  for  death  caused  by  stepping  on  a  live  wirt  la 
a  street^  it  was  alleged  in  the  declaration  that  the  defendant,  operating 
a  plant  for  the  manufacture  and  sale  of  electricity  and  having  wires  in 
streets  for  the  conveyance  of  the  same  in  dangerous  currents^  was 
charged  with  the  duty  to  safely  secure  its  wires,  and  that  the  injury 
was  due  to  its  default  in  the  performance  of  such  duty.  Held,  not  de- 
murrable. 

Am  allegation,  in  a  pleading,  that  the  electric  current  entered  the  body  of 
the  victim,  held,  construable  by  implication  as  stating  that  the  defendant 
failed  to  cut  the  current  from  the  fallen  wire. 

No  other  breach  of  duty  than  those  above  stated  being  pleaded,  held,  that 
evidence  of  defective  insulation;  of  the  fact  that  the  wires  touched  wet 
posts;  of  failure  to  provide  persons  to  repair  or  implements  with  which 
to  disoem  breaks;  of  the  fact  that  at  other  pUoes  the  wires  were  bare, — 
heid,  inadmissible. 

The  doctrine,  "res  ipsa  loquitur,*'  held,  applicable  where  a  wire,  charged 
with  a  deadly  current  of  electricity,  falls  from  its  proper  place  of  eleva- 
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tion  to  the  street,  and  there  kills  a  man  lawfully  passing  along  and 

coming  in  contact  with  it. 
Judgment  on  verdict  for  plaintiff  reversed  on  account  of  improper  refnssl 

of  requests  to  instruct,  and  inconsistent  instructions. 
Cases  of  this  series  cited  in  opinion:  Uggla  v.  Weai  End  8t,  Ry.  Oo^  voL 

4,  p.  389;  W,  U.  Tel,  Co.  v.  Btate,  vol.  6,  p.  210;  Haynes  v,  Baieigh 

Oas  Co.^  vol.  5,  p.  264;  Den/ver  Oonsol.  Elec,  Co.  v.  8imp9on^  ToL  69  p. 
278;  Oifnudi  v,  Eleo.  Imp.  Co.,  vol.  6,  p.  318;  Ennia  v.  Chray,  roL  5,  pu 

826. 

Appeal  by  defendant  from  judgment  of  Circxiit  Ocrart  of 
Ohio  Coimty. 

W.  P.  Hvhhard,  for  plaintiff  in  error. 

John  A.  Howard  and  Melville  D.  Post,  i(xt  defeDjdant  in 
error. 

Bbannon^  J. :  In  an  action  on  the  case,  Florence  Snjder^  ad- 
ministratrix of  Andrew  C.  Snyder,  recovered  a  judgment 
against  the  Wheeling  Electrioal  Company  for  $1^000^  and  the 
oompaniy  obtained  this  writ  of  error. 

The  declaration  in  this  case  states  that  the  defendant  operated 
an  electric  plant  for  the  manufacture  and  sale  of  electricity, 
and  had  its  wires  over  the  streets  of  the  city  of  Wheeling  for 
the  conveyance  of  electricity  in  dangeroua  currents,  and  that 
it  was  the  duty  of  the  defendant  to  exercise  all  possible  care  in 
putting  up  and  operating  its  plant  and  wires,  and  constantly  in- 
specting the  wires  and  other  appurtenances  and  appliances,  and 
in  seeing  that  they  were  strong,  suitable,  and  safe,  and  that  the 
wires  and  appurtenances  were  at  all  times  safely  secured,  and 
to  immediately  attend  to  and  repair  broken  or  defective  wires 
and  appliances,  and,  when  any  of  the  wires  were  down  upon  the 
street,  to  cut  off  from  them  the  current  of  electricity,  that  the 
lives  and  limbs  of  persons  on  the  streets  might  not  be  endan- 
gered ;  yet  the  defendant  carelessly  and  negligently  suffered  one 
of  its  wires  at  the  comer  of  Market  and  Sixteenth  streets  to  be 
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80  iiiBufficientlj  secured  that  it  came  downi^  and  lay  on  the 
8tzeet,  and  Snyder  stepped  upon  it^  received  the  electric  current, 
fell  prostrated  by  it,  and  continued  to  lie  there,  and  receive  the 
current  into  his  body,  and  therefrom  died.  This  declaration 
surely  says  that  it  was  the  duty  of  the  defendant  to  safely  secure 
the  wires,  and  that,  from  being  insufficiently  secured,  they  came 
down  into  the  street,  and  there  wrought  the  injury.  This  one 
duty,  breach,  aud  injury  save  the  declaration  from  demurrer. 
I  think,  too,  the  declaration  may,  by  implication,  be  construed 
to  say,  what  it  should  have  positively  averred,  that  the  defend- 
ant failed  to  cut  off  the  current  from  the  wire  when  down,  as 
it  avers  that  the  current  entered  Snyder^s  body,  and  he  fell,  and 
oomtinued  to  receive  it,  which  could  not  be  so  had  the  current 
been  cut  off.  "A  declaration  will  be  treated  as  alleging  by  im- 
plication every  fact  which  can  be  implied  from  its  averments  by 
the  meet  liberal  intendment.'^  Hogg,  PL  &  Forms,  sec.  140. 
Those  were  the  only  two  omissions  of  duty  specified.  None 
other  oould  be  proven,  for,  even  where  there  may  be  allowable 
a  general  charge  of  negligence,  yet,  if  the  declaration  does  give 
certain  specifications  of  negligence  as  sources  of  the  injury, 
others  cannot  be  proven.  Hawker  v.  Railroad  Co.,  15  W.  Va. 
629.  Therefore  evidence  was  not  admissible  to  prove  want  of 
or  bad  insulation  of  wires  at  the  place  of  accident  and  elsewhere, 
and  that  wires  came  in  contact  with  wet  posts,  and  that  nobody 
was  kept  on  duty  to  repair  broken  wires ;  that  on  a  certain  other 
occasion,  when  a  wire  was  out  of  fix,  some  one  telephoned  from 
the  plant  that  there  was  no  one  to  fix  the  wires ;  that  no  instru- 
ments were  kept  to  discover  breaks ;  and  that  at  other  places  the 
wires  were  bare.  It  might  seem  that  some  of  this  evidence 
mi^t  oome  in  under  the  allegation  of  insecure  fastening,  but 
it  relates  more  to  the  condition  of  the  wires,  not  to  their  fasten- 
ing, and  there  is  no  allegation  of  defective  wires.  The  declara- 
tion does  assign  certain  duties  as  imposed  on  the  company, 
among  them  the  duty  to  attend  to  broken  wires  and  to  inspect 


476  AMEMOAJS^  ELECTRICAL  CASES.       [vol.  7 


Snyder  t.  Electrical  Co. 


wires  and  apparatus^  and  to  see  that  all  wires  were  strong,  snit- 
able,  and  safe;  and,  if  this  recital  of  dutieB  had  been  followed 
up  with  averment  that  the  insulation  of  the  wires  was  defectivo^ 
and  in  places  the  wires  bare,  ooming  in  contaot  with  v^et  poks, 
thus  injuring  and  rendering  them  unsafe  and  liable  to  break, 
or  even  the  general  allegation  that  the  wires  were  unsuitable, 
weak^  and  unsafe^  in  negation  of  the  duty  assigned  in  the  recsLtal, 
and  that  servants  were  not  kept  for  inspection,  and  that  oaiefid 
repair  was  not  made,  and  that  no  appliances  were  kept  to  aor 
nounce  at  the  plant  fall  of  wires,  and  no  means  existed  for  dia- 
coverj  of  their  fall,  this  evidence  would  have  been  admissiUa 
But  what,  in  this  declaration,  gave  the  defendant  warning  of  all 
this  evidence?  I  think  evidence  of  failure  to  inspect  was  ad- 
missible as  evidence  of  insecurity  of  fastening  and  on  principleB 
aboVe  stated.  It  may  be  said  that  the  evidence  that  no  instro- 
ment  was  kept  to  tell  of  a  fallen  wire  ought  to  come  in  under 
the  all^ation  that  it  was  the  duty  to  cut  off  the  current,  and 
that  the  current  continued  to  flow  after  the  fall  of  the  wire; 
but  that  would  be  going  very  far.  None  of  this  evidence  oould 
get  in  under  this  declaration  but  by  a  liberality  too  loose^-— one 
ignoring  the  defendant's  rights, — some  of  it,  not  at  alL  I  here 
allow  the  evidence  that  with  certain  means  of  ascertaining  an 
accident  the  current  could  be  shut  off  at  once,  under  the  charge 
that  it  was  the  duty  to  shut  it  off,  and  the  allegation  made  by  im- 
plication that  it  continued  after  the  fall  of  the  wire;  and  that  is 
going  pretty  far.  All  this  evidence,  as  a  court  can  readily  see, 
was  calculated  to  and  did  wield  a  potent  effect  in  the  case,  and 
the  error  of  its  admission  cannot  be  looked  over  as  harmless.  It 
was  an  important  factor  in  the  trial 

Prom  these  considerations  it  comes  that  plaintiff's  instruc- 
tion No.  2  was  bad  as  presenting  a  theory  for  recoveiy  which, 
though  made  relevant  by  some  evidence,  yet  there  was  no  war- 
rant for  under  the  declaration.  It  said  that  if  the  defendant 
failed  to  have  the  most  reliable  and  best  appliances  to  discover 
broken  wires,  the  company,  in  the  absence  of  contributory  neg- 
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ligence,  was  liable.  I  think  !N'a  3  good  under  the  charge  of 
insecure  fastening.  I  think  No.  2  should  have  said  ^^good,  reli- 
ableiy  and  efficient'^  means  and  appliances,  instead  of  ^'best  and 
most  reliable."  Bems  v.  Coal  Co.,  27  W.  Va.  286,  points  9,  10. 
An  instruction  for  defendants  (Na  4),  told  tke  jury  that  the 
only  negligence  charged  in  the  declaration  was  in  suffering 
wires  to  be  so  insufficiently  secured  as  to  fall,  and  therefore  all 
endence  and  argument  as  to  other  suggestions  of  negligence 
must  be  disregarded;  yet  plaintiff's  instructions  held  the  com- 
pany liable  for  not  only  that,  but  for  failure  to  have  the  best 
appliances  for  discovery  of  broken  v^res,  and  for  f ailute  to  exer- 
cise the  highest  d^ree  of  care  in  the  construction,  inspection, 
and  repair  of  wires  and  poles ;  and  so  the  instructions  were  in- 
ooDsistenty — one  saying  to  the  jury  that  the  case  involved  only 
one  basis  of  recovery,  others  giving  severaL  Which  would  the 
jury  follow  t  Likely  those  giving  several.  A  good  instruction 
does  not  cure  a  bad  one^  but  it  must  be  withdrawn.  McKelvey  v. 
Railway  Co.,  35  W.  Va.  500,  14  S.  R  261.  Inconsistency  in 
instructions  is  error.  Inditstrial  Co.  v.  Schvltz,  43  W.  Va. 
470,  27  S.  E.  255.  I  think  as  Dr.  Walden  had  examined  the 
dead  body  of  Snyder  in  his  effort  to  resuscitate  life,  he  could 
give  his  opinion  as  to  the  cause  of  his  death.  His  opinion,  how- 
ever, should  be  confined  to  his  knowledge  based  on  that  exami- 
nation ;  but  the  court  allowed  him  to  state  his  opinion,  not  only 
on  that,  but  also  from  what  he  could  learn, — ^that  is,  heanBay. 
I  think  it  is  inadmissible  to  ask  him  whether  there  was  any 
indication  of  death  from  any  other  cause  than  electricity,  so  as 
to  negative  any  other  deatb-producing  cause. 

I  oome  next  to  an  important  question.  Suppose  thare  is  no 
evidence  of  n^ligenoe  on  the  part  of  the  defendant,  does  the 
mere  fact  that  the  wire  fell  create  a  prima  facie  presumption  of 
negligence,  sufficient,  in  the  absence  of  something  appearing  in 
the  case  to  repel  that  presumption,  to  support  the  action' t  This 
involves  the  rule  or  principle  of  res  ipsa  loquitur, — ^the  thing 
itself  speaks.    A  wire  charged  with  a  deadly  current  of  eleo- 
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trioity  falls  from  its  proper  place  of  elevation  above  the  street 
to  the  surface  of  the  street,  and  there,  by  contact  with  a  man 
lawfully  passing  along  the  highway,  kills  him  with  its  carrent 
Are  we  to  presume  that  its  fall  came  from  some  negligence  of 
the  owner,  unless  the  circumstances  of  the  case  or  facts  shown 
by  him  shall  show  that  its  fall  is  not  attributable  to  his  n^li- 
genoe,  but  from  some  defect  which  that  reasonable  care  and  pru- 
dence proper  in  the  case  of  such  deadly  wire  was  unable  to  dis- 
cover, or  some  accident  beyond  his  control ;  in  other  words,  from 
inevitable  accident ;  I  answer  that  the  law  raises  a  prima  facie 
case  of  negligence.  As  stated  in  that  great  work,  16  Am.  &  Eng. 
Enc  Law,  p.  448:  "As  a  rule,  negligence  is  not  presumed. 
But  there  are  cases  where  the  maxim  ^Res  ipsa  loquitur,  u 
directly  applicable,  and  from  the  thing  done  or  omitted  negli- 
gence or  care  is  presumed."  The  rule  cannot  be  better  stated, 
in  its  generality,  than  as  given  in  Scott  v.  Dock  Co.  (1865),  3 
Hurl.  &  C.  596:  "There  must  be  reasonable  evidence  of  npgli- 
gence.  But  where  the  thing  is  shown  to  be  under  the  manage- 
ment of  the  defendant  or  his  servants,  and  the  accident  is  such 
as,  in  the  ordinary  course  of  things,  does  not  happen  if  those 
who  have  the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendants,  that 
the  accident  arose  from  want  of  cara"  In  those  words  it  is  ap- 
proved in  1895  in  Shafer  v.  LacocJc,  168  Pa.  St.  497,  32  AtL 
44,  a  case  where  two  workmen  were  repairing  a  roof,  having  a 
fire  pot,  and  from  it  a  fire  resulted,  destroying  the  housa 
"When  the  physical  facts  of  an  accident  themselves  create  a 
reasonable  probability  that  it  resulted  from  negligence,  the 
physieal  facts  themselves  are  evidential,  and  furnish  what  the 
law  terms  evidence  of  negligence,  in  conformity  with  the  maxim, 
'Res  ipsa  loquitur/  *'  is  the  apt  language  in  which  the  principle 
is  stated  in  Seyholt  v.  Railroad  Co.,  95  N.  Y.  562.  One  man  is 
hurt  from  the  works  or  property  of  another,  when,  from  the 
nature  of  the  case,  he  would  not  likely  have  been  hurt  without 
n^ligence  of  that  other.    May  he  not  ask  of  that  other  an  ex- 
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planatian,  or,  on  his  failure  to  give  it,  then  damages  for  his  inr 
juryt  Take  the  case  where  one^  in  passing  along  a  street,  is 
hurt  by  a  barrel  falling  from  a  door  above,  or  by  a  brick  falling 
from  a  wall  or  scaffold,  or  by  a  falling  shutter  or  wall,  or  the 
like.  The  mere  occurrences  in  themselves  import  negligence. 
Especially  take  the  cases  where  things  of  great  danger  are  used 
in  public  highways,  where  multitudes  constantly  anxi  lawfully 
pass,  their  veiy  nature  requiring  the  highest  degree  and  con- 
stancy of  care,  and  one  is  killed  from  its  being  out  of  place  or 
defective,  why  may  we  not  logically  and  fairly  assume  negli- 
gence, unless  other  plausible  explanation  appears  ?  The  latest 
work  on  Torts  (2  Jagg.  Torts,  p.  864),  says:  "A  live  wire,  how- 
ever, is  exceedingly  dangerous,  so  that  proof  of  contact  here- 
with, and  consequent  damages,  makes  it  a  complete  case  of  prima 
facie  negligence,  and  throws  the  burden  on  the  defendant  to 
show  that  such  wire  was  in  the  street  without  fault  on  his  part 
Generally,  companies  using  electricity  on  lines  along  a  street 
are  charged  with  the  highest  degree  of  care,  having  due  refer- 
ence to  existing  knowledge  in  the  construction,  inspection,  and 
repair  of  their  wires  and  poles,  and  in  the  use  of  devices  to 
guard  against  harm."  This  doctrine  needs  no  further  discus- 
sion from  me.  It  is  well  sustained  by  American  and  English 
authority.  16  Am.  &  Eng.  Enc.  Law,  449,  and  notes ;  2  Jagg. 
Torts,  938 ;  Whart.  Neg.  sec.  421 ;  Cooley,  Torts,  799 ;  Bigelow, 
Torts,  596 ;  Shear.  &  R  Neg.  sec.  60 ;  full  note  6  Am.  St.  Rep. 
530, — a  building  falling  into  street ;  Mulcaima  v.  City  of  Janes- 
vUley  67  Wis.  24,  29  N.  W.  904,— wall  of  a  cistern  falling; 
Dixon  V.  Pluns,  33  Pac  268,  98  Cal.  384,— chisel  falling  fn>m 
scaffold ;  Houston  v.  Brush,  66  Vt  331,  29  Atl.  380, — ^injury 
from  being  struck  by  a  wheel  from  a  tackle-block  atr 
tached  to  a  derrick;  note  in  Railroad  Co.  v.  Ander- 
son (Md.),  20  Am.  St  Rep.  p.  493  (s.  c.  20  Atl.  2) ;  Thomas  v. 
Telegraph  Co.,  100  Mass.  156, — ^telegraph  wire  swinging  over 
a  street  too  low,  so  as  to  obstruct  travel;  Clare  v.  Bank,  1 
Sweeney,  539, — injury  from  plank  falling  from  one's  premises* 
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Howser  v.  Railroad  Co.  (Md.),  30  Atl.  906, — croes-tie  falling 
from  a  moving  caT;Uggla  v. Railway  Co.  (Mafl8.)y4  Ahl  ElectL 
Caa.  389,  35  N.  E.  1126 ;  Morris  v.  Strobel  &  Wilken  Co.,  81 
Hun,  1,  30  N".  Y.  Supp.  571, — sign  board  falling  in  street    It 
is  dear  that  this  doctrine  applies  in  cases  where  a  passenger  on 
a  railroad,  or  other  conveyance  of  a  common  carrier,  is  injured, 
there  existing  in  such  cases  a  presumption  of  negligenoe  against 
the  carrier,  because  there  is  an  implied  oontraot  to  safely  oonr 
vey ;  but  it  is  not  confined  to  such  cases.    20  Am.  St.  Bep.  493; 
Rose  V.  Transportation  Co.,  11  Fed.  438.    There  it  is  said  that, 
though  the  presimiption  is  more  frequently  applied  in  sudi 
cases,  yet  there  is  no  foundation  in  authority  or  reason  for  such 
limitation,  as  the  presimiption  originates  f  rem  the  nature  of  the 
act,  not  from  the  relation  of  the  parties,  and  is  indulged  when- 
ever, as  a  legitimate  inference,  the  occurrence  is  such  as^  in 
the  ordinary  course  of  things,  does  not  take  place  wlien  the 
proper  care  is  exercised.     This  doctrine  has  been  applied  to 
those  using  electricity  in  streets.  W.  U.  Tel.  Co.  v.  State  (Md.), 
6  Am.  Electl.  Cas.  210,  33  Aa  763 ;  Haynes  v.  Oas  Co.  (N. 
C),  6  Am.  ElectL  Cas.  264, 19  S.  E.  344.    Public  policy,  from 
sheer  necessity,  must  require  of  a  person  or  corporation  using 
the  current  of  electricity  in  high  tension  along  highways  a  very 
high,  if  not  the  highest,  degree  of  care,  and  this  high  degree 
would  seem  all  the  more  reasonable  to  justify  this  rule  of  pre- 
sumptive negligence  in  such  cases.     The  degree  of  care  in  the 
nature  of  the  case  being  high,  and  there  being  little  danger  if 
such  care  be  exercised,  if  accident  happen^  there  is  afforded  a 
probability  of  the  absence  of  that  care.    This  high  degree  of  oare 
is  exacted  of  operators  of  electricity  by  the  cases  just  cited,  and 
by  Electric  Co.  v.  Simpson,  6  Am.  ElectL  Cas.  278,  21  Cola 
371,  41  Paa  499 ;  Oiravdi  v.  Improvement  Co.,  5  Aul  ElectL 
Cas.  318,  107  CaL  120,  40  Pac.  108 ;  Emtis  v.  Gray,  5  Am. 
Electl.  Cas.  325,  87  Hun,  355,  34  K  Y.  Supp.  379.    Crossw. 
Electricity,  sec.  249,  says  that  the  mere  fact  that  an  electric 
wire  sags  or  falls,  if  unexplained,  is  sufficient  proof  prima  facie 
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of  negligence.  But  juries  must  understand  that  this  presump- 
tion is  by  no  means  final  or  oondusive.  Uniformly  careful, 
prudent  management  commensurate  with  die  dangerous  charax> 
ter  of  the  works,  adequate  to  the  safety  of  the  public,  in  the  ab- 
sence of  specific  neglect  connected  with  the  accident,  will  repel 
such  presumption.  We  must  not  forget  that  misfortunes  do 
occur  from  inevitable  accident.  A  wire  may  have  some  defect 
which  the  most  astute  care  will  not  discern.  A  wire  originally 
good  may  come  to  be  defective,  and  break,  when  no  human  skill 
could  detect  its  defect  Time  and  wear  deteriorate  man  and 
all  the  means  and  instruments  he  uses  to  gain  a  living  Paraly- 
sis and  failure  may  come  upon  them  at  any  moment.  Whether 
there  is  culpable  blame  is  a  question  for  a  fair-minded  juiy 
under  all  the  circumstances 

It  follows  from  what  I  have  said  that  the  court  properly  re- 
fused to  exclude  the  plaintiff's  evidence,  as  it  tended  in  an  ap- 
preciable degree  to  sustain  the  case,  so  as  to  make  it  proper 
to  go  to  a  jury.  So  I  may  say  as  to  the  defense  of  contributory 
n^ligence.  Carrico  v  Railway  Co.,  35  W.  Va.  389,  point  3, 
14  S.  R  12 ;  Yeager  v  City  of  Bluefield,  40  W.  Va.  484,  21  S. 
E.  752.  And  the  defense  waived  the  motion  to  exclude  by  go- 
ing on  vrtth  its  evidence.  Robinson  v.  Welty,  40  W.  Va.  385, 
22  S.  E.  73 ;  Core  v.  Railroad  Co.,  38  W.  Va.  456,  18  S.  E. 
696.  And  it  follows  from  the  views  above  given  that  the  court 
did  not  err  in  refusing  to  give  defendant's  instruction  No  2, 
that  the  mere  fact  that  Snyder  was  injured  raised  no  presump- 
tiou  of  negligence  against  the  defendant.  In  an  instruction  in 
lieu  of  it  the  jury  was  told  that  the  mere  fact  of  injury  raised 
no  presumption  of  n^ligence,  unless  the  proof  establishing  the 
injury  showed  circumstances  from  which  some  negligence  or 
want  of  care  may  be  attributed  to  the  defendant  This  was 
error  against  plaintiff,  because  it  negatived  the  rule  that  the 
fall  of  the  wire  and  injury  afforded  a  prima  facie  case  of  negli- 
gence, and  was  beneficial  to  the  defendant.  Defendant  asked 
instruction  9,  saying  that,  if  the  wire  where  the  accident  occur- 

VOL.   VII — 31. 
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red  was  defecdye,  and  the  injury  resulted  from  tfaat  defect^ 
that  raised  no  presumption  of  negligence,  and  the  plaintiff 
oould  not  recover  unless  he  proved  by  a  preponderance  of  evi- 
dence, in  addition  to  these  facts,  that  the  defect  oocurred  throo^ 
the  negligent  act  or  default  of  the  defendant.  This  instmotiaii 
is  bad.  Granting  a  defect  in  the  wire  killing  the  deoeased,  a 
prima  facie  case  for  recovery  is  made.  Defendant  asked  and 
was  refused  instruction  "No.  10:  ^^Where  an  event  takes  plaoe^ 
the  real  cause  of  which  cannot  be  traced,  or  is  at  least  not  ap- 
parent, it  ordinarily  belongs  to  that  class  of  oocurrenceB  desig- 
nated as  purely  accidental,  and,  there  being  no  pro- 
sumption*  of  negligence  in  such  cases,  the  party  who  asserts 
n^ligence  cannot  recover  without  showing  enough  to  exclude 
the  case  from  that  dass  of  accidental  oceurreDces.''  In  Railway 
Oo  V.  Locke,  112  Ind.  412,  14  N.  E.  391,  cited  to  support  the 
instruction,  it  is  admitted,  I  think,  that  in  cases  where  a  pre- 
sumption of  negligence  arises,  the  principle  of  this  instroctioiD 
does  not  apply.  The  instruction  is  bad  as  applied  to  this  oese^ 
in  view  of  the  rule  above  stated  of  a  presumption  of  negligence 
from  this  occurrence.  Defendant  was  refused  instmctioni  Na 
11:  ^^Where  the  circumstances  of  an  accident  indicate  that  it 
may  have  been  unavoidable  notwithstanding  reasonable  and 
proper  care,  the  plaintiff  charging  negligence  cannot  recover 
without  showing  that  the  defendant  has  violated  a  duly  incumr 
bent  upon  it  from  which  the  injury  followed  in  natural  se- 
quence." I  think  this  instruction  proper,  in  view  of  the  de- 
fendant's evidence  as  to  good  management,  and  evidence  by 
witnesses  on  both  sides  that  electric  wires  sometimes  break  from 
causes  impossible  to  discover.  Of  course,  though  the  prima 
facie  presumption  of  negligence  from  the  broken  wire  exists, 
yet  it  is  subject  to  be  met  by  any  and  all  circumstances,  features^ 
and  evidence  in  the  case  tending  to  give  the  misfortune  a  cause 
not  springing  from  the  company's  fault,  but  purely  from  an  ac- 
cident, which  no  reasonable  human  care  oould  prevent,  a  hidden 
defect  in  the  wire,  electrolysis  rendering  it  suddenly  weak,  or 
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whatever  causa  This  instructioii  presented  the  question  to  the 
jury  on  the  whole  breadth  and  aspect  of  the  case,  whether  the 
misfortujie  came  from  unavoidable  accident;  and  it  seems  to 
me  that,  when  the  circumstances  do  indicate  unavoidable  acci- 
deiit  as  the  cause,  it  ought  to  be  shown  or  appear  that  it  was 
not  Why  was  not  the  defendant  entitled  to  this  instruction  ? 
I  think  instruction  Na  12  asked  by  defendant  was  improperly 
refused.  Railway  Co.  v.  Locke,  112  Ind.  404,  14  N.  E.  391. 
"(12)  The  defendant,  in  erecting  and  maintaining  its  wires, 
was  only  bound  to  anticipate  such  combinations  of  circum- 
stances and  accidents  and  injuries  therefrom  as  it  may  reason- 
ably forecast  as  likely  to  happen,  taking  into  account  its  own 
past  experience  and  the  experience  and  practice  of  others  in 
aiTnilftr  situations,  together  with  what  is  inherently  probable  in 
the  condition  of  the  wires  as  they  relate  to  the  conduct  of  its 
business."  As  the  case  is  to  be  retried,  I  shall  not  discuss  the 
merits  on  the  evidence  as  to  the  liability  or  nonliabilily  of  the 
defendant,  either  with  or  without  reference  to  contributory  neg- 
ligence, as  the  evidence  may  not  be  the  same  on  a  second  trial, 
and,  if  not,  this  court  ought  not  to  express  an  opinion  on  part 
of  the  evidence.  We  will  therefore  reverse  the  judgment^  grant 
a  new  trial,  and  remand. 


KOTK. — See  note  to  Trenton  Pass.  Ry.  Co,  v.  Cooper,  ante,  p.  446;  also 
note  2  at  end  of  Part  III. 


EldLT   K       TiJBTON   v.    POWELTON    ElECTBIO    CoUPAJSTT   AlTD 

PosTAii  Telegraph  Cable  CoMPAirr. 

PennMylvania  Supreme  Court,  April  11,  1898. 

(185  Pa.  406.) 

INJTTST  FHOli  ELECTBIG  SHOCK — ^NeGUOENCK. 

It  is  for  the  jury  to  say  whether  an  electric  light  company  wa«  negligent 
in  allowing  the  insulation  of  one  of  its  wires  to  become  so  worn  that 
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electricitj  waa  iraiiBxnitted  to  a  guj  wire  and  a  person  ooming  in  eon- 
tact  with  the  guj  wire  was  injured. 

Appeal  by  def endant  Poweltoa  Electric  Company  from  judg- 
ment of  Court  of  Common  Pleas  of  Philadelphia  County, 
entered  upon  the  verdict  of  a  jury  for  the  plaintiff. 

John  K.  Andre  and  Henry  F.  Walton,  for  appellant. 

Alex.  Simpson,  Jr,,  for  appellee. 

Stxbsett^  C.  J. :  This  action,  against  the  Powelton  Electric 
Company,  appellant,  and  the  Postal  Telegraph  Cable  Com- 
pany, as  joint  tort  feasors,  was  brought  to  recover  damages  for 
personal  injuries  to  the  plaintiff  alleged  to  have  been  caused  by 
an  electric  current  negligently  brought  in  contact  with  her  per- 
son by  one  or  both  of  the  defendant  companies.  When  the  tes- 
timony was  all  introduced,  the  learned  trial  judge  directed  a 
verdict  in  favor  of  the  Postal  Tel^raph  Cable  Company,  and 
submitted  to  the  jury  the  question  of  appellant  company's 
liability  under  all  the  evidence.  His  action  in  thus  directing  a 
verdict  in  favor  of  one  of  the  defendants  has  been  assigned  for 
error;  but  inasmuch  as  joint  tort  feasors  are  jointly  and  sever- 
ally liable  for  injuries  caused  by  their  torts,  and,  as  between 
themselves,  no  right  of  contribution  exists,  the  appellant  com- 
pany has  no  standing  to  complain  of  the  action  of  the  court  in 
directing  a  verdict  in  favor  of  its  co-defendant.  Independently 
of  that,  however,  the  action  complained  of  was  dearly  right, 
and  the  fourth  specification  of  error  is  dismissed. 

The  refusal  of  the  court  to  give  binding  instructions  in  favor 
of  apjyellant  company  is  also  assigned  as  error.  It  is  wholly 
unnecessary  to  review  the  testimony  in  detail,  for  the  purpose 
of  showing  how  unfounded  this  complaint  is,  and  what  manifest 
error  it  would  have  been  to  have  granted  the  request  In  view 
of  the  undisputed  evidence,  it  could  not  be  seriously  questioned 
that  plaintiff's  injuries  resulted  from  an  electric  shock  received 
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from  a  guy  wire  runniiig  from  a  pole  in  the  street  across  plain- 
tiff's yard  to  an  attachment  in  the  wall  of  a  neighboring  prop- 
erty.    While  it  was  shown  that  numerous  telegraph  and  other 
wires  were  strung  upon  the  same  pole,  the  evidence  tended 
strongly  to  prove  that  the  current  which  caused  plaintiff's  injury 
came  from  the  electric  light  company's  wire.     It  was  testified 
that  the  voltage  or  pressure  from  the  other  wires  was  not  suf- 
ficient to  have  caused  such  an  injury.    It  was  also  clearly  shown 
that  the  insulation  of  appellant  company's  wire,  in  dose  prox- 
imity to  the  guy  wire,  was  worn  off  by  contact  with  the  latter, 
and  that  flames  and  sparks  had  been  seen  at  this    point    for 
months  before  the  accident.    This  and  much  other  evidence  of  a 
similar  character  not  only  required  submission  of  the  case  to 
the  jury,  but  it  is  also  a  complete  answer  to  appellant  company's 
contention  that  it  had  no  notice  of  the  defective  and  dangerous 
condition  of  its  wire.     It  was  clearly  shown  that  the  wire  had 
been  in  such  a  defective  condition  so  long  prior  to  the  accident 
that  it  was  impossible  to  escape  the  conclusion  that  the  company 
knew,  or  at  least  ought  to  have  known,  the  fact 

The  case  was  fairly  submitted  to  the  jury,  with  well-guarded 
instructions,  not  only  as  to  the  primary  liability  for  the  injury, 
but  also  as  to  the  amount  of  damages.  As  to  the  former,  the 
learned  trial  judge  charged :  "It  is  contended  here  by  the  plain- 
tiff that  this  wire  became  worn,  and  the  electricity  ran  down 
the  other  wire,  and  produced  the  effect  described.  You  have 
heard  what  has  been  said  by  the  other  side  against  that  theory, 
and  it  is  for  you  to  say,  after  considering  the  testimony,  whether 
you  think  that  has  been  established, — whether  that  was  the 
cause  of  the  accident.  If  you  should  think  that  was  the  cause 
of  the  accident,  then  the  second  question  would  be,  has  this  elec- 
tric light  company  been  guilty  of  negligence  which  caused  the 
accident  ?  Negligence,  as  its  definition  was  given  to  you  by  the 
counsel  for  plaintiff,  is  the  absence  of  proper  care  under  the 
circumstances  of  the  case.     Every  man  understands  that  care 
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which  is  sufficient  for  a  barrel  of  potatoes  is  n^ligemce  with  a 
barrel  of  gunpowder.  (This  wire  is  admittedly  a  dangerous 
wire.  It  is  insulated  for  that^  among  other  reasons.  And  the 
question  is  whether  you  consider  that  putting  a  wire  of  that 
kind  on  a  pole  already  covered  with  other  wires,  and  going 
through  the  city  of  Philadelphia,  is  not  a  very  dangerous  thing, 
of  itself.)  The  question  for  you  to  decide  is,  do  you  think  that 
this  company  took  such  care  and  supervision  of  this  wirei,  under 
the  circumstances,  as,  considering  its  dangerous  nature,  they 
should  hare  done  ?  If  you  think  they  did  everything  they  on^t 
to  do  to  protect  the  public  and  everybody  else,  they  would  not  be 
guilty  of  negligenca  If  you  think  they  did  not,  they  would 
be."  That  part  of  the  above  quotation  indoeed  in  brackets 
ooufititutes  the  fifth  specification  of  error.  When  considered  in 
oomiection  with  its  context^  this  excerpt  is  obvioosly  free  from 
error.  As  explained  by  the  court,  the  question  of  defendant 
company's  negligence  depended  upon  the  proper  degree  of  care 
under  the  circimistanccs.  As  the  degree  of  care  increased  with 
dangerousness  of  the  material  and  appliances  with  i^cb  the 
defendant  was  dealing,  it  was  a  most  pertinent  question  to  oon^ 
sider  the  character  of  the  circumstances.  In  the  sentence  im- 
mediately f oUowing  the  one  assigned  for  error  the  learned  judge 
carefully  submitted  the  question  to  the  jury  for  their  considera- 
tion. The  company  appellant  has  no  just  reason  to  complain 
that  the  question  was  thus  submitted.  Its  rights  were  carefully 
guarded,  and  the  controlling  questions  of  fact  were  fairly  sub- 
mitted to  the  jury,  with  instructions  which  appear  to  be  ade- 
quate and  free  from  substantial  error. 

On  the  question  of  contributory  negligence,  it  is  sufficient  to 
say  there  was  no  evidence  to  bring  home  to  the  plaintiff  a  knowl- 
edge of  the  dangerous  character  of  the  guy  wire.  There  was 
therefore  nothing  to  justify  submission  of  that  question  to  the 
juiy,  and  defendant's  request  was  rightly  refused. 

This  disposes  of  all  questions  that  require  consideration.  The 
verdict  was  fully  warranted  by  the  evidence,  and  we  find  noth- 
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ing  m  tlie  reoord  tihiat  would  justif  j  ub  in  reyearsiiig  the  judg- 
xnaat  enteored  thereon. 
Judgment  affirmed. 


Nom — See  note  2  at  end  of  Part  m. 


PkBHAlC  y.  POBTLAND  ElEOTBIO  CoMPAHT. 

Oregon  Supreme  Court,  April  IB,  1898. 

(33  Or.  451.) 

INJITBT    ntOM    ELEOTBIO    SHOCK — 'SEQIAOKSCtL 

Tbe  care  demanded  of  electric  companies  must  be  commeiusurate  with  the 
danger,  and,  where  their  wires  are  carrying  a  highly  dangerous  cur- 
rent of  electricity,  the  law  imposes  upon  the  company  the  utmoet  degree 
of  care  in  their  construction,  inspection  and  repair,  so  as  to  keep  them 
harmless  at  places  where  persons  are  liable  to  come  in  contact  with 
them;  and  whether  such  care  has  been  exercised  in  a  given  case  is  ordi- 
narily for  the  jury. 

Thus,  where  an  electrie  light  company  had,  by  permission,  strung  its 
wires  across  the  top  of  a  bridge  belonging  to  a  railway  company  and 
the  wires  were  apparently  but  not  actually  perfectly  insulated  and  were 
not  placed  so  that  servants  of  the  railway  company  could  not  come  in 
contact  with  them,  and  the  electric  light  company  had  not  informed 
the  railway  company  that  it  was  dangerous  to  touch  the  wires,  held, 
that  the  electric  light  company  was  liable  for  the  death  of  an  em- 
ploye of  the  railway  company  who  was  repairing  the  bridge  and  in 
ignorance  of  the  danger  of  his  act  on  account  of  the  apparent  perfect 
insulation  touched  two  wires  at  once  and  was  instantly  killed. 

Cues  of  this  series  cited  in  opinion:  Clements  v.  La,  Eleo,  L,  Co.,  toI.  4, 
p.  381 ;  Oiraudi  v,  Eleo.  Imp.  Co.,  vol.  5,  p.  318;  Ennis  v.  Oray,  vol.  5,  p. 
325 ;  McLaughlin  v.  Louisville  Eleo.  L.  Co.,  vol.  6,  p.  255 ;  Illingnoorth  v. 
Boston  Eleo.  L.  Co.,  vol.  5,  p.  312;  Oriffin  v.  United  Eleo,  L,  Co.,  vol.  6, 
p.  252;  Flood  v,  W.  U.  Tel.  Co,^  vol.  4,  p.  402;  Hector  v.  Boston  Eleo. 
L,  Co.,  vol.  5,  p.  300;  McMullen  v.  Edison  Eleo.  Ilium,  Co.,  vol.  5,  p.  332; 
Haynes  v.  Raleigh  Gas.  Co.,  vol.  5,  p.  264;  City  Eleo,  Bt,  Ry,  Co,  v. 
Oonery,  vol.  6,  p.  217. 
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Appeal  by  defendant  from  judgment  of  Circuit  Court,  Mul- 
nomah  County,  entered  upon  the  verdict  of  a  jury.  Action  by 
W.  T.  Perham,  as  administra^ior  of  the  estate  of  N.  C.  Periiam, 
deoeased,  against  the  Portland  General  Electric  Company. 

Frederick  V.  Holman,  Richard  Williams  and  Emanet  V.  Wil- 
liams, for  appellant, 

Harry  Wildey  Hogwe,  William  Wallace  Thayer  and  Sander- 
son Reed,  for  respondent 

Bean,  J. :  This  action  is  brought  under  section  371  of  Hill's 
Am.  Laws,  to  reoover  damages  for  the  death  of  plaintifPs 
intestate,  caused  by  the  alleged  negligenoe  of  the  defendant 
company.  The  facts,  wiiich  are  practically  undisputed,  are  that 
on  September  27,  1893,  the  plaintiff's  intestate,  an  employee  of 
the  East-Side  Railway  Company,  a  corporation  owning  and 
operating  a  suburban  railway  between  Portland  and  Oregon 
Gitjy  was  killed  while  engaged  in  repairing  its  bridge  across  the 
Clackamas  river,  by  coming  in  contact  with  wires  owned  and 
used  by  the  defendant  company  for  the  transmission  of  eleo- 
tricity  from  its  station  in  Oregon  City  to  its  customers  in  the 
city  of  Portland,  and  which  were  suspended  over  and  horizontal 
with  such  bridge.  This  bridge  is  described  by  the  witnesses 
as  a  Howe  truss  with  half-hip  connections,  22  feet  wide,  and  the 
distance  between  the  top  and  bottom  chords  is  36  feet  Near 
the  ends  of  each  top  chord  are  four  vertical  iron  rods  with  nuts 
and  washers,  connecting  the  top  and  bottom  chords,  and  the  top 
chords  are  connected  together  by  6x8  lateral  braces,  set  on  edge. 
crossing  each  other  in  the  shape  of  the  letter  X,  and  also  by  iron 
rods,  about  an  inch  in  diameter,  at  either  extremity.  The  main 
end  braces  of  the  bridge  run  from  the  ends  of  the  top  chords  to 
the  outer  end  of  the  bottom  chord  at  an  angle  of 
46  d^rees,  are  connected  together  by  cross  braccB 
similar  to  the  top  lateral  braces,  and  also  by  two  timbers 
5J  by  9i  inches,  called  "strut  braces,"  placed  horizontally  above 
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and  below  the  cross  braces.  The  upper  strut  brace  is  4:J  inches 
below  the  under  side  of  the  top  chord,  or  20^  inches  below  the 
upper  surface  thereof,  and  the  most  southerly  lateral  rod  con- 
necting the  top  chords  of  the  bridge  is  22  inches  north  thereof, 
and  13  inches  higher  than  its  upper  surface.  Under  a  license 
from  the  railway  company,  the  defendant  had,  at  the  time  of 
the  accident,  10  wires  strung  lengthwise  and  36  inches  above 
the  top  of  the  bridge,  which  were  attached  to  pins  in  cross  braces 
or  arms  extending  from  one  side  of  the  bridge  to  the  other,  and 
supported  by  standards  resting  on  the  top  chords.  The  wires 
were  placed  one  foot  apart,  except  the  two  on  the  west  side,  be- 
tween which  there  was  a  space  of  two  feet  On  the  16th  of 
September,  1893,  the  railway  company  sent  a  gang  of  men, 
under  charge  of  a  foreman,  to  repair  the  bridge,  and  ihey  were 
engaged  in  such  work  until  some  time  in  the  following  month. 
While  thus  engaged,  it  became  necessary  to  tighten  the  nuts  on 
the  vertical  rods  connecting  the  top  and  bottom  chords,  and,  as 
this  could  not  be  done  on  the  south  end  of  the  bridge  without 
moving  the  arm  or  brace  to  which  the  electric  wires  were  at- 
tached, the  foreman  telephoned,  on  the  morning  of  the  27th  of 
September,  to  the  office  of  the  railway  company  in  Portland, 
asking  that  a  lineman  be  sent  out  to  detach  the  wires,  so  that  the 
arm  could  be  moved,  but,  as  the  company  neglected  to  do  so, 
he  concluded  to  go  on  with  the  work,  and  do  the  best  he  could. 
He  thereupon  directed  the  deceased  and  three  other  workmen  to 
go  up  on  top  of  the  bridge,  and  tighten  the  nuts  on  the  rods 
with  a  large  wheel  wrench  7  feet  and  8  inches  in  diameter.  The 
wheel  part  of  this  wrench  was  some  16  or  16  inches  above  the 
socket  which  fitted  on  the  nut,  and  the  wrench  was  operated  by 
workmen  sitting  outside  of  the  wheel  on  the  chords  or  braces  of 
the  bridge,  or  boards  placed  thereon.  Before  working  in  and 
among  the  wires,  the  workmen  examined  them,  and,  finding  that 
they  were  covered  with  the  insulating  material  in  oonmaon  use, 
and  that  such  covering  was  unbroken,  and  apparently  in  good 
condition,  and  receiving  no  injurious  effect  from  handling  them. 
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oanduded  that  ihey  were  safe.  At  the  time  this  examimtioQ 
was  made^  the  wires  were  what  are  called  ^^dead  wires,"  as  the 
electric  curreat  was  shut  off  about  8  o'clock  in  the  momiiig,  and 
not  turned  on  again  until  about  4  in  the  aftemooni;  bat  of  this 
fact  the  workmen  were  ignorant,  and  they  supposed  and  be- 
lieved that  the  wires  were  live  wires  all  the  time,  and  that  the 
reason  they  were  harmless  was  because  of  the  insulatiofo.  Along 
in  the  afternoon,  the  deceased  and  his  fellow  workmeD,  having 
completed  the  work  at  the  north  end  of  the  bridge,  proceeded  to 
the  south  end  for  the  purpose  of  tightening  the  rods  odi  that  end, 
but,  being  unable  to  place  the  wheel  wrench  on  the  nuts  because 
of  the  standard  which  supported  the  cross  bar  to  which  tha  wires 
of  the  defendant  company  were  attached^  they  were  directed  by 
the  foreman  to  move  it  out  of  the  way.  At  this  time  the  two 
wires  on  the  west  side  of  the  bridge  were  live  wiree^  but  this  fact 
was  unknown  to  the  workmen.  They  proceeded  to  detach  a  suf- 
ficient number  of  the  wires,  beginning  at  the  east  aide  of  the 
bridge,  to  enable  them  to  move  the  east  end  of  the  soulU  stand- 
ard or  support  a  sufficient  distance  north  to  permit  the  use  of 
the  wheel  wrench,  and,  after  taking  out  the  lag  screws^  which 
fastened  the  standard  to  the  top  chord,  the  deceased  was  directed 
by  the  foreman  to  cross  over  to  the  west  side  of  the  bridge  to  a 
hand  line  and  draw  up  the  tools  necessary  to  be  used  in  f  astenr 
ing  the  standard  out  of  the  way  of  the  wrencL  In  obedience  to 
this  order,  he  started  to  walk  over  on  one  of  the  top  lateral 
braces,  stepping  over  the  wires  and  steadying  himself  by  toudi- 
ing  them  with  his  hands,  and  when  he  reached  the  two  west 
mres,  which  were  carrying  at  the  time  6,000  volts  of  electricily, 
he  accidentally  took  hold  of  both  wires  at  the  same  time,  and 
the  entire  force  of  the  current  passed  through  his  body,  killing 
him  instantly. 

The  complaint  alleges:  That  at  the  time  the  defendant  so 
placed  its  wires  over  the  bridge  of  the  railway  company  it  weD 
knew  it  would  be  necessary  from  time  to  time  for  such  company 
to  cause  the  bridge  to  be  repaired,  and  for  persons  to  work  upon 
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the  top  chords  and  braces  thereof;  but,  notwithfltaTtdiTig  such 
knowledge,  it  carelessly  and  n^ligentlj  strung  its  wires  only 
2i  feet  above  sudi  chords  and  braces,  and  in  such  a  manner  that 
it  waa  not  possible  or  practicable  for  persons  to  work  upon  sudi 
bridge  without  coming  in  contact  with  and  handling  the  same; 
and  that  it  carelessly  and  negligently  failed  and  omitted  to  pro- 
tect or  cover  the  wires^  and  particularly  the  two  west  oniee,  with 
safe  or  sufficient  insulating  material,  and  that  it  carelessly  and 
negligently  permitted  the  covering  used  thereon  to  become  worn, 
defective,  and  wholly  insufficient  to  render  them  safe  to  persons 
coming  in  oontact  therewith.  That  it  knew  the  bridge  was  be- 
ing repaired  during  all  the  times  referred  to,  and  particularly 
on  the  27th  day  of  September,  and  that  it  might  be  necessary  at 
any  time  between  the  hours  of  7  o'clock  in  the  momdng  and 
5:30  o'clock  in  the  afternoon  of  that  day  for  the  workmen  to 
move  about  among  and  come  in  contact  with  its  wiiies,  and  that 
it  was  not  possible  or  practicable  for  them,  nor  for  any  one,  to 
go  upon  or  work  upon  the  top  chords  or  the  top  lateral  braces 
without  so  doing,  and  that  it  also  knew  that  the  deceased  was 
engaged  in  the  work  of  tightening  the  vertical  rods  during  the 
afternoon  of  the  27th,  and  that  he  was  necessarily  moving  about 
among  and  coming  in  contact  with  and  handling  the  wires,  but 
that>  notwithstanding  such  facts,  it  carelessly  and  n^ligeatly 
caused  and  permitted  a  high  and  dangerous  current  of  eleo- 
tridty  to  be  turned  into  the  two  wires  nearest  the  west  side  of 
Ihe  bridge  at  about  4 :20  o'clock  in  the  afternoon,  without  notice 
or  knowledge  to  the  deceased  or  any  of  his  fellow  workmen; 
and  that  the  deceased,  while  engaged  in  the  performance  of  his 
duties  and  exercising  due  care  and  caution,  and  without  any 
fault  on  his  part,  came  in  contact  with  said  wires,  and  was  in- 
stantly killed.  That  aU  the  workmen  on  the  bridge,  including 
the  deeeajsed  and  foreman,  thought  and  believed  it  was  perfectly 
safe  for  them  to  move  about  among  and  touch  and  handle  the 
wires  referred  to,  because  the  same  seemed  to  be  insulated,  but 
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they  had  no  knowledge  of  the  time  the  current  waa  tamed  inio 
the  wires,  but  thought  and  believed  they  were  charged  with  eleo* 
tricity  and  were  live  wiree  at  all  times.    The  complaint    •   •  . 
prays  for  judgment  against  defendant  fOr  the  sum  of  $5,000, 
being  the  limit  of  a  recovery  permitted  by  the  statutei    The  de- 
fendant, by  its  answer,  admits  that  at  the  time  it  placed  its 
wires  on  and  along  the  bridge  in  question  it  knew  that  it  would 
be  necessary  to  repair  the  bridge  from  time  to  time,  and  that  in 
doing  so  persons  would  be  required  to  go  and  be  upoo  the  top 
chords  and  top  lateral  braces  thereof,  but  it  denies  that  its  wires 
were  so  placed  that  it  would  be  necessary  for  sudi  persons  to 
come  in  contact  therewith,  or  move  about  among  or  handle  the 
same,  or  that  it  failed  or  omitted  to  protect  or  cover  its  wires 
with  proper  or  sufficient  insulating  material,  or  that  it  per- 
mitted the  covering  used  to  become  worn  or  defective    But  it 
alleges  that  it  is  impracticable  to  insulate  wires  canying  sudi  a 
high  voltage  as  was  carried  over  the  wires  in  question  so  that 
they  will  not  be  dangerous  to  the  life  of  persons  coming  in  con- 
tact with  two  of  them  at  the  same  time;  that  all  of  its  wires 
were  attached  by  proper  and  sufficient  glass  insulators  to  wooden 
cross  bars  or  arms  at  a  height  of  not  less  than  2  feet  and  10 
inches  above  the  top  chords  and  top  lateral  braces  of  the  bridge, 
and  were  new  and  perfect  wires,  and  the  insulating  used  thereon 
was  in  perfect  order  and  condition.    It  is  further  alleged  that 
the  deceased  was  guilty  of  contributory  negligence  in  attempting 
to  step  over  the  wires  in  crossing  the  bridge,  but  that  he  should 
have  passed  under  them  either  by  creeping  along  on  top  of  the 
lateral  braces  or  by  crossing  on  the  strut  brace  at  the  south  end 
of  the  bridge  which  was  about  4^  feet  below  the  wires.     The 
reply  put  in  issue  the  material  allegations  of  the  answer,  and, 
a  trial  resulting  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff, the  defendant  appeals,  alleging  as  error:  First,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  second,  that  the  court  erred  in  overruling  its  motion  for 
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jonsuit;  and,  third,  that  the  court  erred  in  the  giving  and  re- 
Bal  of  certain  instructions  to  the  jury. 

[The  portion  of  the  opinion  omitted  relates  to  right  of  action 
n  personal  representatives  of  person  killed  by  alleged  negli- 
gence.] 

This  brings  tis  to  the  important  question  whether  the  defend- 
ant's motion  for  a  nonsuit  should  have  been  sustained.  It  is 
undisputed  that  the  wires  which  caused  the  death  of  plaintiff's 
intestate  were  placed  by  the  defendant  in  a  position  where  they 
would  probably  be  exposed  to  contact  by  persons  working  on  the 
bridge,  although  it  knew  that  it  would  be  necessary  to  repair  the 
structure  from  time  to  time;  and  it  admits  and  alleges  that  it  is 
not  practicable,  in  the  present  knowledge  of  the  science  of  elec- 
tricity, to  insulate  wires  so  as  to  make  them  safe,  and  not  dan- 
gerous to  persons  coming  in  contact  with  them  when  charge<^ 
with  the  high  voltage  of  electricity  carried  over  the  wires  in 
question.  This  is,  in  our  opinion,  sufficient  to  make  out  a  prima 
facie  case  of  negligence,  because  it  tends  to  support  the  main 
ground  of  recovery  relied  on  by  the  plaintiff,  viz. :  that,  although 
the  defendant  knew  it  would  be  necessary  from  time  to  time  for 
the  railway  company  to  send  men  on  top  of  the  bridge  to  make 
needed  repairs,  it  placed  its  wires  to  be  used  in  the  transmission 
of  such  a  high  voltage  of  electricity  as  inevitably  to  cause  the 
instant  death  of  any  person  coming  in  contact  with  two  of  them 
at  the  same  time  in  such  a  position  that  it  was  impracticable, 
if  not  impossible,  to  make  such  repairs  without  doing  so. 

It  is  contended,  however,  that  the  deceased  was  guilty  of  oon- 
tributoiy  negligence  (1)  in  going  on  top  of  the  bridge  to  work 
without  ascertaining  from  the  defendant  company,  or  some  one 
having  knowledge  on  the  subject,  whether  it  would  be  safe  to 
oome  in  contact  with  the  defendant's  wires ;  and  (2)  in  attempt- 
ing at  the  time  of  the  accident  to  cross  from  one  side  of  the 
bridge  to  the  other  by  walking  on  the  top  lateral  braces  and 
stepping  over  tfap  wires,  rather  than  crossing  on  the  end  strut 
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brace  and  under  the  wires.    But  both  of  these  oontoiKtioiis  pio- 
eeed  on  thq  theory  that  he  was  chargeable  with  knowledge  of 
the  fact  that  the  wires  were  dangerous,  and,  having  voluntarify 
exposed  himself  to  the  risk  of  contact  therewith,  must  talre  the 
consequences  of  his  cfWjQ»  conduct.    And,  indeed,  this  is  the  vat- 
derlying  question  on  this  branch  of  the  caseu     The  deceased 
was  unquestionably  guilty  of  such  negligence  as  will  ponedude 
a  recovery  if  he  is  to  be  charged  with  knowledge  that  the  de- 
fendant's wires,  although  apparently  harmless,  were  in  fact 
dangerous;  for  he  could  have  avoided  coming  in  contact  with 
themu    But,  on  the  other  hand,  it  cannot  be  ruled  as  matter  of 
law  that  he  was  negligent  in  going  on  the  bridge  to  work  or  in 
crossing  on  the  top  lateral  braces,  if  the  defendant  owed  to  him 
the  duty  of  exercising  reasonable  care  to  prevent  injury  to  him 
from  contact  with  its  wires  while  at  his  work.     There  is  evi- 
dence tending  to  show  that  he  acted  with  due  oare  and  cautioQ, 
and  did  not  heedlessly  or  recklessly  expose  himself  to  oontact 
with  the  wires.     It  was  only  after  they  had  been  examined, 
and  their  apparent  safety  ascertained,  that  he  and  his  fellow 
workmen  ventured  to  work  at  a  place  where  they  would  prob- 
ably come  in  oontact  with  the  wires ;  and  there  is  evidence  to 
the  effect  that  the  usual  and  customary  way  for  men  employed 
in  the  construction  or  repair  of  a  bridge  of  the  character  in 
question  to  cross  from  one  top  chord  to  the  other  is  by  walking 
on  one  of  the  top  lateral  braces.     Unless,  therefore,  the  case 
should  have  been  withdrawn  from  the  jury  on  the  ground  that 
the  deceased  was  bound,  at  his  peril,  to  ascertain  whether  the 
wires  were  in  fact  dangerous  before  working  at  a  place  on  the 
bridge  where  he  would  be  likely  to  come  in  contact  with  them, 
there  was  no  error  in  denying  the  motion  for  nonsuit,  and  sub- 
mitting  the  issue  of  negligence  as  respects  the  defendant  and 
plaintiff  to  the  jury;  and  we  do  not  think  any  such  doctrine  as 
the  one  suggested  can  be  maintained  either  upon  reason  or 
authority.     It  is  not  claim^ed  that  the  deceased  had  any  more 
knowledge  of  electricity  or  its  effects  than  such  as  is  possessed 
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bj  peorsoiDB  of  average  intelligenoe.  He  knew  that  thare  is  such 
a  f  oroe  carried  by  wires  and  used  in  driving  oars  and  lighting 
streets  and  houses,  and  that  the  wires  in  question  were  used  for 
that  purpose;  but  he  supposed,  as  is  the  common  understanding, 
that  the  insulatiiig  material  with  which  such  wires  are  covered 
is  placed  there  for  the  purpose  and  with  the  result  of  making 
them  safe.  He  had  no  knowledge  of  the  fact,  fU3  this  record  dis- 
closes, that  wires  are  used  for  the  transmission  of  eelctricilyy 
which,  an  aooount  of  the  high  voltage  carried,  cannot  be  insu- 
lated at  any  reasonable  cost  so  ^  to  make  them  safe,  and  that 
the  insulating  material  sometimes  used  thereon  affords  no  pro- 
teotioQ  from  injury.  I^othing  can,  therefore,  be  claimed  in 
this  case  on  account  of  any  special  knowledge  of  electricity  or 
its  effect  possessed  by  the  deceased;  and  there  is  no  pretense 
that  he  knew  the  wires  were  in  fact  dangerous,  and,  as  he  was 
not  the  agent  or  servant  of  the  defendant  company,  he  was 
raot,  in  our  opinion,  chargeable  with  such  knowledge,  nor  did 
he  assume  any  risk  on  account  of  the  wires  unless  he  knew  the 
danger  and  voluntarily  exposed  himself  to  it.  He  was  not  a 
trespasser  or  licensee  bound  to  take  the  premises  in  the  condi- 
tioxi  in  which  he  found  them,  but  the  servant  of  the  railway 
company,  lawfully  on  the  bridge,  engaged  in  an  employment 
which,  according  to  the  testimony,  necessarily  required  him  to 
ooine  in  contact  with  the  wires  of  the  defendant  company. 
These  wires  were  visible,  insulated,  and  to  all  appearances  per- 
fectly harmless.  There  wtus  nothing  in  their  appearance  to 
warn  the  deceased  of  the  great  force  being  carried  over  them, 
or  that  there  was  any  danger  in  coming  in  contact  with  them. 
The  danger  was  a  hidden  and  secret  one,  and  the  insulation  of 
the  wires  deoeptiva  The  familiar  rule  that  one  who  deliber- 
ately goes  into  a  place  of  known  or  apparent  danger  and  is  in- 
jwred  must  take  the  consequences  of  his  hardihood  can  have  no 
application  here,  because  there  was  in  fact  no  apparent  danger, 
bat,  on  the  contrary,  so  far  as  the  deceased — a  nonexpert-* 
could  ascertain  from  an  examination,  the  wires  were  entirely 
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safe,  and  in  perfect  condition.  He  had  a  rights  theiefoii^  to 
believe  tliat  the  place  was  safe,  and  to  assume  that  the  defend- 
ant company  had  exercised  due  care  and  caution  to  prevent  in- 
jury to  him,  and  had  not  placed  on  the  bridge,  in  such  a  posi- 
tion that  he  would  likely  come  in  contact  with  them,  wires 
whidi  it  knew  to  be  dangerous.  It  waa  using  the  bridge  by 
permission  of  the  railway  company  for  the  sujpport  of  wires 
used  in  the  transmission  of  a  highly  dangerous,  subtle^  and  in- 
visible force,  and  was,  therefore,  chargeable  with  the  du^  of 
placing  and  keeping  them,  as  far  as  practicable,  in  a  oondition 
to  avoid  injuring  the  servants  of  the  railway  ccHnpany  wbUe 
at  their  work  Its  duties  and  responsibilities  in  this  respect  are 
similar  to  those  of  an  electric  company,  which,  by  permission 
of  the  owner,  places  its  wires  over  the  roof,  or  attached  to  a 
houj9e  or  building;  and  in  such  case  the  rule  is  quite  universal 
that  the  company  is  liable  to  the  owner  and  his  servants  for  an 
injuiy  received  through  its  negligence  by  contact  with  such 
wires  when  making  needed  repairs  or  improvements  to  the 
building,  if  the  injured  party  is  in  the  exercise  of  due  care  and 
caution  at  the  time. 

The  question  respecting  the  care  required  of  electric  com- 
panies under  such  circumstances  first  came  before  the  courts  in 
the  case  of  Cleineiits  v.  Louisiana  Electric  Light  Co.  (decided 
in  1892),  4  Am.  Electl.  Gas.  381,  44  La.  Ann.  692.  In  that 
case  the  plaintiff's  intestate — a  tinsmith,  engaged  to  assist  in 
repairing  the  roof — ^was  killed  while  at  his  work  by  coming  in 
contact  with  the  wires  of  the  defendant  company,  placed  two 
feet  four  inches  above  the  roof.  The  wires  were  insulated,  and 
to  all  appearances  safe,  but  there  was  a  defect  in  the  insulation, 
which  caused  his  death  while  he  was  either  attempting  to  step 
over  or  go  under  the  wires,  in  trying  to  reach  the  gutter.  The 
court  held,  after  mature  deliberationi,  that  the  company  was 
responsibla  And  although  there  was  involved  in  the  case  a 
failure  to  comply  with  a  municipal  ordinance  requiring  electric 
light  companies  to  have  the  splices  of  their  wires  perfectly  in- 
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snlated,  it  was  considered  that  this  ordinance  added  nothing  to 
the  duty  or  liability  of  the  company.    Tlie  court  say,  in  speak- 
ing upon  this  matter,  that  ^4t  (the  wire)  passed  over  a  roof, 
to  which  people  in  adjoining  rooms  had  access,  and  where,  in 
the  course  of  time,  mechanics  must  go  to  make  repairs,  or 
laborers  to  sweep  off  or  dean  the  roof.    It  was  the  duty  of  the 
company,  independent  of  any  statutory  regulation,  to  see  that 
their  lines  were  safe  for  those  who,  by  their  ocoupatipni,  were 
brought  in  close  proximity  to  them."     And  in  answer  to  the 
objection  that  the  deceased  was  guilty  of  contributory  negli- 
gence it  said:  ^'The  deceased,  Clements,  was  lawfully  on  the 
gallery  roof.    He  was  engaged  in  a  service  that  necessarily  re- 
quired him  to  run  the  risk  of  coming  in  contact  with  defend- 
ant's wires,  either  by  stepping  over  them  or  going  under  them. 
It  is  probable  that  the  latter  mode  was  the  most  convenient^  and 
there  is  no  evidence  that  in  so  doing  he  incurred  any  greater 
risk.     The  wires  were  visible,  and,  to  ail  appearances,  were 
safa     The  great  force  that  was  being  carried  over  the  wires 
gave  no  evidence  of  its  existence.     There  was  no  means  for  a 
man  of  ordinary  education  to  distinguish  whether  the  wire 
was  dead  or  alive.    It  had  all  the  appearance  of  having  been 
properly  insulated.    From  this  fact  there  was  an  invitaUon  or 
inducement  held  out  to  Clements  to  risk  the  consequences  of 
contact    He  had  a  right  to  believe  it  was  safe,  and  that  the 
company  had  complied  with  its  duties  specified  by  law.     He 
was  required  to  look  for  patent,  and  not  latent  defects.     Had 
he  known  of  the  defective  insulation,  and  put  himself  in  con- 
tact with  the  wire,  he  would  have  assumed  the  risk.    The  defect 
was  hidden,  and  the  insulation  wrapping  was  deceptiva     It 
is  certain,  had  it  been  properly  wrapped,  Clements  would  not 
have  been  killed.    His  death  is  conclusive  proof  of  the  defect 
of  the  insulation  and  the  negligence  of  defendant     He  exer- 
cised reasonable  care  in  going  under  the  wire  in  the  perform- 
ance of  his  duly,  as  he  had  a  right  to  believe,  from  external 
appearances,  that  the  wire  was  safa    His  action  was  such  as 
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not  to  tend  to  expose  himself  directly  to  the  danger  ivhidi  re- 
sulted in  the  injury.  In  fact^  there  was  no  apparent  danger." 
So,  also,  in  Oiravdi  v.  Improvement  Co.,  5  Am.  ElectL  Ca& 
318,  107  OaL  120,  the  plaintiff  was  sent  on  top  of  a  baild- 
ing  by  the  owner  to  adjust  a  sign  which,  was  about  to  be  blown 
down  by  the  wind,  and,  ooming  in  contact  with  an  electric  li^ 
wire,  placed  along  and  near  the  roof,  was  injured,  and  it  was 
held  that  the  failure  of  defendant  to  place  its  wires  a  suffi- 
cient distance  above  the  roof  to  enable  persons  lawfully  thereon 
to  pass  uuder  them  was  sufficient  proof  of  n^ligence  to  jus- 
tify the  verdict,  and  that  plaintiff  was  not  guilty  of  oon- 
tributoiy  negligence  by  going  on  the  roof.  The  court  says: 
'defendant  was  using  a  dangerous  force,  and  one  not  gen- 
erally uudeistood.  It  was  required  to  use  very  great  care  to 
prevent  injury  to  person  or  property.  It  would  have  been 
comparatively  inexpensive  to  raise  the  wires  so  high  above 
that  those  having  occasion  to  go  there  would  not  come  in  con- 
tact with  them.  Not  to  do  so  was  sufficient  proof  of  neg- 
ligence to  justify  the  verdict  If  there  was  any  excuse  for 
not  so  locating  the  wires^  it  is  on  the  claim  that  they  ware  so 
covered  that  there  was  no  danger  in  coming  in  contact  with 
theuL  The  accident  itself  proves  that  this  was  not  sufficient, 
— res  ipsa  loquitur.  The  point  most  insisted  upon  here  is 
that  plaintiff  was  guilty  of  contributory  negligence;  that  he 
knew,  or  ought  to  have  known,  of  the  location  of  the  wires, 
and  should  have  taken  care  to  avoid  them.  It  is  nx)t  a  case 
where  the  doctrine  of  negligent  ignorance  can  apply.  Plain- 
tiff  owed  defendant  no  duty,  and  no  part  of  his  employmesut 
required  him  to  know,  or  gave  him  opportunity  to  know.  Uur 
less  it  can  be  held  that  he  did  in  fact  know,  there  was  no  evi- 
dence which  even  tended  to  show  negligence  on  his  part" 

And  again,  in  Emm  v.  Gray,  5  Am.  ElectL  Oas.  325,  87 
Hum,  355,  the  plaintiff,  a  roofer,  employed  by  the  owner  of  a 
building,  was  injured  wLile  at  his  work  by  ooming  in  con- 
tact with  an  electric  wire  of  the  defendant,  which  was  attached 
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to  the  building,  and  ^ich  the  evidence  tended  to  show  was 
placed  without  proper  safeguards  aoxl  improperly  insulated, 
and  the  court  held  that  the  issue  as  to  the  defendant's  negli- 
gence and  the  coatributoiy  negligenxse  of  the  plaiuitiff  was  for 
the  juiy.  In  this  case  the  defendant  tried  to  escape  liability 
bj  claiming  that  there  was  no  contractual  relation  or  other 
privity  between  it  and  the  plaintiff  which  required  it  to  pro- 
tect him  while  at  work  for  the  owTier  of  the  building,  and  while 
on  his  premises,  and  that  as  to  him  the  construction  and  main- 
tenance of  electric  apparatus  were  res  inter  alios.  But  the 
oourt  held  that  defendant  was  engaged  in  the  business  of  sup- 
plying electricity  for  lighting  purposes,  and,  considering  the 
high  voltage  which  it  was  necessary  to  carry  over  its  wires, 
the  business  was  of  a  character  highly  dang^rouB,  and  likely 
to  result  in  injury  to  others  unless  conducted  with  care  and 
skill;  and  therefore,  outside  of  any  contractual  relation,  the 
law  imposed  the  duty  upon  defendant  of  using  the  necessary 
skill  and  prudence  to  prevent  injury  to  persons  coming  in 
contact  with,  its  wires,  not  only  as  regards  the  public  generally, 
bat  also  with  respect  to  any  individual  engaged  in  a  lawful 
occupation  in  a  place  where  he  was  entitled  to  be.  So,  also,  in 
McLaughlin  v,  Louisville  Electric  Light  Co.  (Ky.),  18  Ky. 
L.  Rep.  693,  6  Am.  ElectJ.  Cas.  255,  37  S.  W.  851,  a  person 
engaged  in  painting  a  building  was  injured  by  coming  in  con- 
tact with  an  imperfectly  insulated  electric  wire  on  the  side 
of  the  building,  while  climbing  out  of  a  window-  upoxh  the 
oomice,  and  in  an  action  against  the  electric  company  to  recover 
damages  for  the  injury,  it  was  held  that  the  defendant  was 
bound  to  exercise  the  utmost  care  to  keep  the  insulation  of  its 
wires  perfect  at  a  place  where  people  had  a  right  to  go  for 
work,  business,  or  pleasure,  although  very  great  care  may  be 
sufficient  for  wires  at  other  places;  that  an  apparently  prop- 
erly insulated  wire  is  an  invitation  or  inducement  to  such 
person  to  risk  the  consequence  of  contact  with  it;  that  the  fact 
that  the  insulation  of  such  wires  is  expensive  or  inconvenient 
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is  no  excuse  for  failure  to  make  siidi  insulation  perfect  at 
places  wheire  people  have  a  riglit  to  go;  and  that  the  plaintiff 
in  the  action  was  not  guilty  of  oontributory  negligemoe  in  oomr 
ing  in  contact  with  the  wires  unless  in  so  doing  he  failed  to 
exercise  the  degree  of  care  which  an  ordinarily  careful  and 
prudent  person  usually  exercises  under  similar  cireumstanoes, 
and  the  question  whether  he  exercised  such  care  was  for  the 
jury  and  not  the  court.      A  like  principle  was  applied  in 
Illingsworth  v.  Boston  Electric  Light  Co.,  5  Am.  ElectL  Ca& 
322,  161  Mass.  583.     The  plaintiif  was  employed  ini  the  fire- 
alarxii  system  of  the  city  of  Boston.     The  city  used  for  the 
lines  of  its  system  structures  erected  by  the  defendant  electric 
company  for  the  support  of  its  electric  wires.      While  the 
plaintiff  was  in  the  performance  of  his  duties,  and  descend- 
ing one  of  such  structures,  the  pliers  in  his  belt  caught  in  a 
wire  belonging  to  the  defendant,  and  in  reaching  around  to 
clear  them  he  reoeiyed  injuiy  by  the  contact  of  his  hand  with 
a  wire  of  the  defendant,  not  properly  insulated;  and  it  was 
held,  in  an  action  against  the  company  for  damages,  that  the 
defendant's  negligence  in  leaving  the  joints  of  its  wires  with- 
out insulation  at  such  place,  and  the  question  whether  the 
plaintiff  was  in  the  exercise  of  due  c^re.  should  have  been  sub- 
mitted to  the  jury.    So,  also,  in  Chriffin  v.  United  Electric  Co., 
6  Am.  Electl.  Cas.  252,   164  Mass.  492,  a  tinsmith,  while 
engaged  in  placing  an  iron  conductor  on   a   budlding,   was 
injured  by  receiving  a  shock  from  an  electric  light  wire  run- 
ning  along   the   side   of   the   building   about   12    feet   from 
the  ground,  by  reason  of  the  conductor  which  he  was  hand- 
ling coming  in  contact  with  a  place  on  the  wire  where  the 
insulating  material  had  been  worn  off,  and  it  was  held  that  the 
question  of  defendant's  negligence  and  of  due  care  on  the  part 
of  plaintiff  were  for  the  jury,  and  that  it  could  not  be  said 
as  a  matter  of  law  that  the  condition  of  the  wire  was  so  appar- 
ent that  the  plaintiff  must  or  ought  to  have  seen  it,  althou^ 
th^  accident  happened  in  the  forenoon;   and  that,  while  an 
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expert  might  oooflider  it  dangerouB  to  touch  any  wire  unleBS 
he  knew  it  was  a  harmless  one,  no  such  degree  of  care  could 
be  required  of  the  plaintiff,  who  was  not  an  expert,  but  that 
the  question  of  his  want  of  care  was  for  the  jury.  Applying 
the  doctrine  of  these  cases,  and  the  underlying  principles  by 
which  they  are  controlled,  to  the  case  in  hand,  it  is  clear  that 
no  error  was  conmiitted  in  overruling  the  motion  for  nonsuit. 
It  is  true  that  in  the  cases  referred  to  the  actions  were  groimded 
on  negligence  in  using  improperly  insulated  wires,  but  in  eadi 
instance  the  judgment  of  the  court  proceeds  on  the  theory 
tha4;  it  is  a  want  of  due  care  for  a  company  handling  and  trans- 
mitting the  highly  dangerous  force  of  electricity  to  use  a  wire 
known,  or  which  reasonably  ought  to  have  been  known,  to  be 
dangerous,  at  a  place  where  others  are  lawfully  entitled  to  be ; 
and  it  is  assumed  in  each  instance  that,  but  for  the  insuffi- 
cient insulation,  the  wires  would  have  been  safe.  The  same 
principle  governs  here.  Although  the  wires  of  the  defendant 
company  were  insulated,  it  is  admitted  that  such  insulation 
was  no  protection  whatever  to  persons  coming  in  contact  with 
them,  and  hence  the  negligence  of  the  defendant  is  equally  as 
great,  if  not  greater,  than  if  the  danger  had  been  from  insuf- 
ficient or  want  of  insulation.  The  apparently  perfect  insu- 
lation was  calculated  to  deceive,  and  to  cause  one  unfamiliar 
with  the  facts  to  suppose  the  wires  safa  It  acted  as  an  invi- 
tation to  persons  at  work  in  and  among  the  wires  to  risk  the 
consequences  of  contact  therewith.  And  such  was  the  effect  in 
this  case.  But  for  the  insulation,  and  the  belief  of  safety 
caused  thereby,  it  is  not  at  all  probable  that  the  deceased  would 
have  exposed  himself  to  the  risk  of  a  contact  with  the  wires  in 
question.  The  defendant,  however,  knew  that  the  insulation 
afforded  no  protection,  and  yet,  with  knowledge  of  that  fact, 
put  its  wires  in  a  place  where  the  servants  of  the  railway  com- 
pany might  come  in  contact  with  them  while  in  the  perform- 
ance of  their  duties,  and  without  giving  any  warning  or  notice 
of  the  danger  whatever.     Under  such  circumstances  a  jury 


602  AMERICAN  ELECTRICAL  CASES.       [vol.  7 


Perham  v.  Electric  Co. 


would  certainly  be  jiustified  in  finiding  that  it  did  not  exer- 
cise  due  care  and.  caution  in  so  doing.  Electric  oompames, 
of  course,  are  not  bound,  to  have  perfect  apparatus  or  perfect 
construction,  but  th^  are  required  to  exercise  a  degree  of  care 
and  prudence  in  the  construction  and  maintenance  of  their 
wires  commensurate  with  the  danger;  and.  where  the  wires 
are  designed  to  carry  a  strong  and  powerful  curreut  of  eleo- 
tricily,  so  that  persons  coming  in  contact  with  themt  are  cer- 
tain to  be  seriously  injured,  if  not  killed,  the  law  imposes 
upon  the  company  the  duty  of  exercising  the  utmost  oare  and 
prudence  to  prevent  such  injuiy;  and  whether  such  oare  has 
beem  exercised  in  a  given  case  is  ordmarily  for  the  jury. 
Crosw.  Electricity,  sec  234. 

The  cases  cited  and.  relied  upon  by  the  defendant  are  not 
in  point  in  this  contention:.  In  Beck  v.  Railway  Co.,  25  Or. 
32,  Stone  Co.  v.  Hobbs,  11  Ind.  App.  27,  Stone  Co.  v.  O'Brien, 
12  Ind.  App.  217,  and  Flood  v.  Telegraph  Co.,  4  Am,  MectL 
Cas.  402,  131  "S.  Y.  603,  the  danger  was  op^ii  and  visible, 
and  could  have  been*  ascertained  by  the  complainant  if  he  had 
exercised  his  faculties.  In  Hector  v.  Light  Co.,  5  Am,  ElectL 
Cas.  300,  161  Mass.  558,  the  facts  are  that  a  lineman  of  a 
telephone  and  telegraph  company  was  sent  to  attach  a  wire 
to  a  standard  owned  by  the  defendant  on  the  roof  of  a  build- 
ing. Instead  of  entering  this  building,  and  going  out  on  the 
roof,  he  went  up  on  a  building  some  distance  away,  passed 
over  the  several  intervening  structures  until  he  came  to  the 
building  adjoining  the  one  on  which  the  standard  was  placed. 
While  stooping  down,  to  see  how  he  could  get  from  this  build- 
ing to  the  place  of  his  destination,  he  came  in  contact  with 
the  wires  of  the  defendant  company,  and  was  injured  by  rea- 
son of  the  insulation  being  worn  off.  The  case  was  decided 
in  favor  of  the  defendant  on  the  ground  that  it  owed  no  duty 
to  the  plaintiff  to  maintain  an  effective  insulation  at  the  place 
where  he  was  injured,  where  he  was  not  sent  to  work,  and 
where  he  had  no  right  to  be.     The  same  is  true  of  the  case 
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of  the  boy  who  was  killed  by  coming  in  contaxst  with  the  wire 
of  an  electrio  company  while  searching  on  top  of  a  building 
for  a  lost  balL  Sullivan  v.  Railroad  Co.,  156  Mass.  378.  In 
both  cases  the  injured  party  was  a  trespasser,  and  at  a  place 
where  he  had  no  right  to  be,  and  where  the  company  was 
under  no  obligation  to  protect  him  from  injuiy.  But  in  the 
case  at  bar  the  deceased  was  rightfully  at  the  place  where  he 
was  injured.  In  McMullen  v.  Illuminating  Co.  (Oity  Ct. 
Brook.)  5  Am.  Electl.  Gas.  332,  13  Misc.  392,  the  defendant 
company  had  disconnected  its  service  wires,  carrying  a  low  cur- 
rant of  electricity,  which  could  not  cause  death  or  great  bodily 
harm,  from  the  distributing  wires  in  the  cellar,  eight  feet 
above  the  ground,  in  order  that  the  owner  might  make  certain 
repairs,  but  failed  to  '^tape"  the  ends  of  the  wires,  and  it  was 
held  that  it  was  not  liable  for  an  injuiy  to  a  workman  while 
engaged  in  making  such  repairs,  because  no  reasonable  person 
would,  under  the  circumstances,  have  anticipated  "that  any 
person  would  have  entered  the  cellar,  mounted  upon  a  box, 
and,  after  seeing  these  wires,  taken  hold  of  at  least  two  of 
them  at  a  time,  in  such  manner  as  to  make  a  short  circuit, 
and  bring  the  wires  into  contact  with  his  hand  in  the  same 
place,  and  thus  bum  his  hand."  In  Burk  v.  Electric  Co. 
(Sup.)  89  Hun,  498,  the  evidence  shows  that  the  deceased 
deliberately  chose  a  way  of  known  danger  to  go  from  one  part 
of  a  cellar  to  another,  when  a  perfectly  safe  way  was  open 
fcc  him,  and  the  court  held  that  he  must  take  the  consequences 
of  his  own  hardihood. 

It  only  remains  to  notice  briefly  the  assignmieints  of  error 
based  upon  the  giving  and  refusal  of  instructions  by  the  trial 
court  The  defendant  requested  in  writing  some  14  differ- 
ent instructions,  which  were  refused,  except  as  given  in  sub- 
stance in  the  general  charga  All  of  these,  except  one,  pre 
sent  different  phases  of  the  questions  already  considered,  and 
therefore  require  no  further  notice.  ....  The  entire 
charge  of  the  court  as  given  seems  to  have  been  separated 
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into  paragraphfly  in  some  infitaQoes  without  special  rqferenBB 
to  the  context,  and  objectionfi  made  and  ezceptdoDa  saved  to 
the  giving  of  each;  and  while  the  charge,  wMdi  was  given 
orally,  is  perhaps  open  to  some  criticism  on  account  of  the 
verbal  inaccuracy  of  the  language  used,  to  which,  the  atten- 
tion of  the  trial  court  was  not  specially  called  at  the  time^ 
it,  however,  in  our  opinion  exhibits  no  reversible  error,  but, 
when  taken  as  a  whole,  fairly  and  accurately  presenfts  the 
law  as  applicable  to  the  facts  of  this  casa  The  definition  of 
^'negligence"  as  given  is  not  open  to  the  criticism  made,  nor 
did  the  court  withdraw  the  question  of  plaintiff's  intestate's 
contributory  negligence  from  the  jury,  but  told  them  ezpresslj 
that  what  he  had  said  in  regard  to  the  defendant's  liability 
must  be  taken  with  the  proviso  that  the  plaintiff's  intestate 
did  not  himself  contribute  by  his  own  negligence  to  the  injury 
from  which  he  died,  and  then  proceeded  with  the  charge  in 
detail  on  that  phase  of  the  case.  The  statement  that  the  words 
"care"  and  "diligence,"  when  used  in  reference  to  the  duly 
of  the  defendant,  are  not  absolute,  but  relative,  terms;  ''that^ 
when  the  danger  is  great^  the  care  and  vigilance  to  escape  the 
consequence  of  danger  must  be  proportionately  great  In  mat- 
ters of  this  sort,  where  people  are  dealing  with  electricity  (one 
of  the  most  subtle,  powerful,  and  wonderful  agencies  known 
to  man;  an  agencgr  that  is  very  destructive  to  human  life, 
even  when  carefully  and  properly  handled  and  treated), — ^I 
instruct  you  that  in  such  a  case  as  this  due  care  would  be  the 
highest  care  and  vigilaTice  of  which  a  man  is  capable,  and 
which  the  condition  of  science  makes  known  at  the  tima  And 
this  is  the  degree  of  care  which  was  demanded  of  the  company: 
to  so  conduct  itself  in  regard  to  the  wires  on  that  bridge  as 
that  the  diligence  and  care  should  be  projwrtionate  to  the  dan- 
ger which  there  existed," — is  but,  in  effect,  an  application  to 
the  case  in  hand  of  the  rule  that  the  care  demanded  of  electric 
companies  must  be  commensurate  with  the  danger,  and  that, 
where  their  wires  are  carrying  a  highly  dangerous  current 
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of  eleotrioitj,  as  is  admitted  to  have  been  carried  over  the  wires 
"wlLieh  caxused  the  death  of  plaintiff's  intestate^  the  law  imposes 
upon  the  company  the  utmx)st  degree  of  care  in  their  oonstrue- 
tion,  inspeotioDi,  and  repair,  so  as  to  keep  them  harmless  at 
places  where  persons  are  liable  to  come  in  oontajct  with  them. 
Croew.  Electricity,  §  234;  Haynes  v.  Oas  Co.,  5  Am.  Electl. 
Cas.  264,  114  N.  C.  203 ;  Railway  Co.  v.  Conery,  6  Am.  Eleclt 
Gas-  217,  61  Ark.  381 ;  Oiraudi  v.  Improvement  Co.,  107  CaL 
120,  and  authoritiee  heretofore  cited.  The  questions  in  this 
case  are  importa^t^  and  many  of  them  of  first  impression  in 
this  State,  and  therefore  we  have  given  to  the  case  that  con- 
sideration which  its  merits  deserve;  but,  finding  no  error  in 
the  record,  the  judgment  must  be  affirmed,  and  it  is  so  ordered. 


Note. — See  note  to  Alton  Ry.  d  lUum.  Co.  v.  Fould%  post;  also  note  2 
at  end  of  Part  III. 


Bridget  Moonet  v.  Luzekne  Bobouoh. 

Pennsylvania  Supreme  Court,  May  16,  1898. 

(186  Pa.  161.) 

IlTJUBT   BT   ELECTRIC    SHOCK — ^MUNICIPAL    UABILTTT. 

A  tdephone  wire  crossed  a  charged  electric  light  wire,  in  close  proximity 
thereto.  It  had  been  in  the  same  place  fifteen  years.  For  several  months 
it  had  been  unused  and  sagged  so  as  to  interfere  with  travel.  Finally 
it  was  cut  by  a  municipal  officer,  and  one  end  wrapped  around  a  post 
within  easy  reach  of  pedestrians  upon  a  bridge,  with  one  end  resting 
upon  the  ground  or  in  the  water.  On  the  same  night,  plaintiff's  intestate 
eame  in  contact  with  the  telephone  wire,  received  a  shock  and  was 
killed.  Held,  sufficient  evidence  to  warrant  a  verdict  against  the  munici- 
pality, upon  the  ground  that  the  death  was  the  natural  and  probable 
eonsequence  of  the  manner  in  which  the  telephone  wire  was  fastened  to 

the  post. 
A  municipality  in  such  a  case  is  not  released  from  liability  l^  the  fact 
that  the  maintainers  of  the  wire  may  be  also  liable. 
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Appeal  by  defenxlant  from  judgment  o£  Court  of  Oommoo 
Pleas,  Luzerne  county. 

D.  0.  CougUin  and  Oeorge  B.  Bedford,  tor  appellant 

WUliam  B.  Oibbons  and  William  8.  McLean,  for  appeUea 

Stebjelbtt^  C.  J.:  Tlie  appellant  borough!  not  only  oonh 
plains  of  the  manner  in.  which  the  case  was  submitted  to  the 
jury,  but  it  challenges  the  right  of  the  court  to  submit  it  to 
them  int  any  form.  The  evidence  bearing  on  aU  the  disputed 
questions  was  quite  sufficient  to  carry  the  case  to  the  jury.  It 
would  have  been  manifest  error  to  have  affirmed  defendant's 
third  point  The  fact  that  the  telephone  wire  had  been  main- 
tained in  the  same  place  for  15  years  without  accident  was 
no  reason  why  it  should  continue  there  indefinitely  wiAont 
inspection.  Directly  the  opposite  conclusion  was  warranited, 
but  it  was  for  the  jury.  TaMng  into  view  the  fact  that  the 
telephone  wire  had  been  in  same  place  for  IS  years^  in  oodt 
nection  with  the  further  facts  that  the  telephone  line  had 
been  unused  and  abandoned  for  several  months;  that  it  crossed 
a  charged  electric  light  wire,  in  dose  proximity  thereto;  and, 
finally,  that  a  few  months  before  the  accident  the  old  telephone 
wire  sagged  to  such  an  extent  as  to  interfere  with  public  travel 
on  the  streets,  and  we  have  a  condition  of  affairs  that  was  at 
least  sufficient  to  admonish  the  municipalily  that  more  than 
ordinary  care  should  be  etxercised  in  the  supervision  of  the 
overhead  wires  in  question.  When,  under  such  circumstanjoes, 
the  sagging  wire  is  cut  by  a  member  of  the  borough  council, 
and  one  end  wrapped  around  a  post  within  easy  distance  of 
pedestrians  on  the  highway  crossing  the  bridge,  with  the  end 
resting  oni  the  ground  or  in  the  water,  the  defendant  has  no 
just  reason  to  complain  that  the  question  of  its  alleged  negli- 
gence was  submitted  to  the  juiy.  The  evidence  was  quite  suf- 
ficient to  justify  the  latter  in  finding  that  the  accident  which 
resulted  in  the  sudden  death  of  plaintiff's  son  was  the  natural 
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and  probable  ooofiequence  of  the  mamier  in  which,  the  telephone 
wire  was  fastened  to  the  post. 

The  only  remaining  question  that  requires  notice  is  one  pre- 
sented by  the  second  specification.  Defendant  contends  that, 
while  a  municipality  is  invested  with  police  supervision  of  the 
wires  of  oorporations  occupying  its  streets,  such  supervision 
does  not  involve  pecuniary  responsibility,  and,  if  an  accident 
happens  from  a  failure  to  maintain  the  wires  in  safe  and 
proper  condition,  the  corporation  owning  the  wires,  and  not 
the  munioipalily,  is  alone  responsible  for  resulting  injuries; 
and  West  Chester  v.  Apple,  35  Pa.  284,  is  cited  as  authority 
for  the  position.  While  language  used  in  the  opinion  in  that 
case  may  justify  the  conclusion  sought  to  be  drawn  therefrom, 
it  was  not  necessary  to  the  decision,  and  it  has  been  expressly 
disapproved  in  Philadelphia  v.  Smith,  23  W.  N.  C.  242,  and 
1  Monaghan^  147.  In  that  case  it  was  held  by  this  court  that 
the  liability  of  a  municipality  for  damages  for  injuries  caused 
by  defective  sidewalk  is  not  relieved  against  by  the  fact  that 
the  property  owner  is  also  liabla  The  same  rule  applies  to 
dangerous  defects  or  obstructions  in  the  highway,  whether  over- 
head or  at  grade.  The  duty  and  liability  of  the  municipality 
is  in  no  way  lessened  by  the  fact  that  individuals  or  corpora- 
tions are  subject  to  a  like  duty  and  liability.  The  learned  trial 
judge  was  therefore  right  in  affirming  plaintiff's  point  that  "it 
is  the  duty  of  a  municipality  to  exercise  a  careful  supervision 
over  the  adjustment  and  regulation  of  the  electric  wires  sus- 
pended over  its  streets,"  and  that  it  is  liable  for  injuries  result- 
ing from  neglect  of  such  duty.  In  view  of  the  multiplicity  of 
overhead  wires  carrying  deadly  currents  and  the  increasing 
frequenejT  of  accidents  from  defects  in  such  wires,  or  in  the 
nuumer  of  their  adjustment,  it  behooves  municipalities  to  re- 
cognize and  perform  their  duties  in  the  premises  in  more  than 
a  perfunctory  maimer,  if  they  would  escape  the  consequences 
of  ntegligence.  Neither  of  the  specifications  of  error  is  susr 
tained.     Judgment  affirmed. 


Note. — See  note  2  at  end  of  Part  III. 
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Gannon  ▼.  Laolsds  Oaslioht  Oompant. 

Miaaouri  Supreme  Court,  July  6,  1898. 
(145  Mo.  502.) 

IKJXJBT  BT  ELBCnaC  SHOCK — REB  IPSA  LOQUITUB. 

Where  plaintiff  showed  that  her  intestate,  while  in  discharge  of  his  doiy 
as  a  city  fireman,  stepped  upon  a  fallen  electric  wire  of  the  defendant 
company,  which  had  broken  and  was  lying  upon  the  public  highway,  and 
was  thereby  killed,  a  prima  facie  case  of  negligence  on  the  part  of 
defendant  was  made  out,  and  the  burden  rested  upon  defendant  to 
show  want  of  notice  or  other  valid  excuse. 

Appeal  by  defemdant  from  judgment  of  Circuit  Court  of 
St.  Louis  County,  entered  upon  a  yerdiot  for  plaintiff. 

Henry  Hitchcock,  for  appellant. 

T.  J.  Bowe,  for  respondent. 

Robinson,  J. :  This  action  was  begun  by  the  respondent^ 
Annie  Gannon,  against  appellant,  to  reoover  $5,000  for  the 
death  of  her  husband,  William  Gannon,  alleged  to  have  been 
caused  by  the  fault  of  the  defendant  company  as  set  out  in  her 
petition,  containing  the  following  substantial  averments: 
"That  plaintiff  is  the  \vidow  of  William  Gannon,  deceased. 
That  the  Laclede  Gaslight  Company,  defendant,  is  a  corpora- 
tion under  the  laws  of  Missouri,  engaged  in  the  business  of 
furnishing  and  selling  electric  light  throughout  the  city  of 
St.  Louis,  Mo.  That  in  conducting  said  business  the  defendant 
had  erected  and  strung  upon  poles  along  the  streets  and  alleys 
of  said  city  wires  charged  with  a  certain  dangerous  and  life- 
destroying  fluid  and  current  known  as  electricity;  and  that  on 
the  18th  day  of  April,  1894,  on  a  certain  public  highway  of  said 
city,  to  wit,  in  an  alley  running  east  and  west  through  the  block 
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bounded  on  the  north  by  Sheridan  avenue,  on  the  south  by 
Thomas  street^  on  the  east  by  Elliot^  and  on  the  west  by  Lef- 
fingwell  avenue,  through  and  along  which  alley  it  then  and 
there  had  erected  and  maintained  as  aforesaid  its  said  wires, 
so  as  aforesaid  diarged  with  electricity,  in  the  conduct  of  its 
said  business,  and  at  a  point  in  said  alley  in  the  rear  of  resi- 
dence No.  2737  Thomas  street,  the  defendant  negligently  and 
carelessly  permitted  its  said  wires,  to  the  number  of  six  or 
seven^  then  and  there  charged  as  aforesaid,  to  become  broken 
in  two,  and  to  fall  to  the  pavement  of  said  alley,  and  to  remain 
broken  in  two  and  down  for  a  long  time  then  and  there,  while 
full  charged  with  electricity  as  aforesaid,  when  it  knew,  or 
ought  by  the  exercise  of  any  care  and  caution  to  have  known, 
that  the  said  wires  were  so  as  aforesaid  broken  and  down,  and 
liable,  if  touched  by  any  human  being  while  so  broken  down 
and  charged  as  aforesaid,  to  destroy  himian  life.  And  plaintiff 
states  that,  while  the  said  wires  were  then  and  there  in  said 
alley  broken  in  two  and  down  and  charged  as  aforesaid,  her  said 
husband,  while  walking  along  in  the  said  alley  at  said  point, 
struck  with  his  foot  against  one  of  said  defendant's  said  wires, 
and  was  thereby  instantly  killed,  by  the  fault  and  recklessness 
and  carelessness  of  the  said  defendant  then  and  there  in  the 
premises  as  aforesaid,  to  her  damage  in  the  sum  of  $5,000,  for 
which  sum  plaintiff  prays  judgment.''     Defendant's  answer 
was  a  general  denial,  coupled  with  a  plea  of  contributory  neg- 
ligence on  part  of  plaintiff,  to  which  plaintiff  replied,  denying 
the  allegation  of  new  matter  contained  in  defendant's  answer. 
At  the  dose  of  plaintiff's  testimony  in  chief  the  defendant 
asked  the  following  instructions :  "The  court  instructs  the  jury 
that,  on  the  pleading  and  evidence,  the  plaintiff  cannot  recover, 
and  the  verdict  wiU  be  for  defendant,"  which  being  refused, 
the  defendant  offered  testimony  on  its  part  to  the  effect  that 
the  wires  belonging  to  defendant  that  killed  plaintiff  were 
melted  or  burned  in  two  by  reason  of  a  fire  originating  in  a 
stable  that  was  fronting  on  the  alley  in  which  its  wires  were 
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strung;  that  said  fire  was  not  causod  by  the  wires^  ajod  that  its 
origin  was  unknown;  that  the  defendant  was  not  notified  of  the 
eodstenoe  of  the  fire^  or  that  its  wires  were  hrokeoi  down;  in  the 
alley  where  the  fire  ooeurred,  until  after  plaintifiF's  husband 
had  been  killed,  and  that  said  wires  were  downi  upon  the  gixrand 
in  the  alley  only  a  short  while  before  plaintiffs  husband  was 
killed ;  that  there  was  no  appliance  at  defendant's  power  house 
at  the  time  to  indicate  when  one  of  its  wires  was  grounded; 
and  that  defendant  had  at  the  time  of  the  fire  a  contract  widi 
the  city  for  lighting  certain  streets  and.  alleys  with  electricity, 
and  also  certain  public  and.  private  institutions,  which  required 
it  to  keep  in  operation  during  the  day  a  constant  current  of 
electricity  passing  over  its  wires.  At  the  dose  of  all  the  testi- 
mony in  the  case,  defendant  again  prayed  the  court  to  instruiCt 
the  jury  "that,  upon  the  pleading  and  all  the  evidence^  the 
plaintiff  cannot  recover;"  which  being  refused,  the  jury,  under 
proper  instructions  submitted  by  the  court,  found  a  verdict  for 
plaintiff  for  $3,000,  on  which  in  due  time  judgment  was  en- 
tered, and  to  reverse  which,  on  account  of  error  alleged  in  re- 
fusing defendant's  two  peremptory  instructions,  this  case  is 
bera  No  objection  is  made  now  to  the  proposition  of  law  an- 
nounced in  the  instructions  given  by  the  court,  if  the  refusal 
of  defendant's  instruction  at  the  close  of  the  case  is  held  good. 
The  sole  controversy  has  grown  out  of  the  application  of  the  law 
thereto,  under  the  peculiar  averments  of  the  petition. 

The  plaintiff,  to  sustain  her  case,  offered  testimony  tending 
to  show  that  William  Gannon,  in  respect  to  whose  death  this 
action  was  begun,  was  the  husband  of  plaintiff;  that  he  came 
to  his  death  by  stepping  upon  an  electric  wire  belonging  to  the 
defendant  company  that  was  broken  in  two  and  lying  upon  the 
gix)und  in  one  of  the  public  alleys  of  the  city  of  St.  Louis, 
charged  with  an  electric  current  of  more  than  double  the  volt- 
age necessary  to  kill  a  human  being;  that  plaintiff's  husband 
was  at  the  time  in  the  discharge  of  his  duty  as  one  of  the  city 
firemen,  trying  to  extinguish  a  fire  that  had  originated  in  a 
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stable  f rontiiig  on  the  alley  where  he  was  kiUed,  and  along 
which  defendant,  by  permission  of  the  city,  had  strung  its  elec- 
tric wires^  for  the  purpose  of  enabUng  it  to  furnish  light  to  the 
city  and  for  varioufl  private  oansmners  along  the  course  of  the 
line;  that  two  of  a  series  of  seven  of  defendant's  wires  strung 
overhead  in  said  alley  were  down  when  plaintiff's  husband  ar- 
rived at  the  fire,  and  two  other  of  the  firemen  engaged  with  him 
were  also  stunned  and  kuxxsked  to  the  ground  at  and  near  the 
same  time  and  place. 

The  defendant's  contention  here  is  that  no  testimony  was 
offered  which  tended  to  prove  that  the  death  of  plaintiff  s  hus- 
band was  caused  by  negligence  on  part  of  defendant^  after  the 
manner  as  alleged  in  her  petition ;  that  no  substantial  evidence, 
nor  any  evidence  whatevea*^  was  offered  by  plaintiff  tending  to 
show,  either  that  the  wires  in  question  became  broken  in  two 
or  fell  to  the  ground  in  consequence  of  any  negligence  on  part 
of  defendant  or  its  agent;  or  that  said  defendant  knew,  or 
ought  by  the  exercise  of  ordinary  care  or  caution  to  have 
known,  that  said  wires  were  so  broken  and  down  at  or  before 
the  time  when  plaintiff's  husband  was  killed;  or  that  defendant 
or  its  agents,  with  knowledge  or  notice,  actual  or  constructive, 
that  said  wires  were  broken  and  down  in  the  alley  where  plain- 
tiff's husband  was  killed,  did  negligently  permit  said  wires  to 
remain  so  broken  and  down  for  a  long  time  after  notice  thereof. 
And  in  the  second  place,  it  is  contended  by  defendant  uhat,  if  it 
be  conceded  that  a  prima  facie  case  was  made  by  plaintiff  in  the 
first  instance,  it  was  entirely  overcome  by  the  positive  and  un- 
contradicted testimony  of  defendant's  witnesses,  and  for  that 
reason  a  finding  should  have  been  directed  for  defendant  by  the 
court  at  the  close  of  the  case. 

While  thore  is  no  doubt  of  the  general  proposition,  so  vigor- 
ously and  repeatedly  asserted  by  the  counsel  for  appellant  in 
his  elaborate  and  able  brief  filed  herein,  "that  a  party  cannot 
declare  upon  one  cause  of  action,  -apcm  one  negligent  act,  and 
recover  upon  an  entirely  different  act  of  negligence,  without  a 
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disregard  of  all  rules  of  pleading  and  praodoe^''  it  must  be 
borne  in.  mind  that  it  has  likewise  been  a  rule  of  long  pnictioe^ 
and  f  requen;tly  asserted  in  this  courts  based  upoiL  the  plainest 
principles  of  propriety  and  f  aimees,  that  a  party  will  not  be 
driven  out  of  court  merely  from  the  fact  that  he  oar  she  has 
alleged  more  than  has  been  proven,  when  the  unproven  allega- 
tions are  shown  to  be  unneoessary  averments  to  authorize  a  le- 
ooveiy;  nor  will  plaintiff's  action  be  denied  merely  because  the 
testimony  offered  does  not  support  certain  averments  in  his  or 
her  petition  when  it  does  support  other  averments  which  ara 
sufficient  to  authorize  a  recovery.  Knox  County  v.  Ooggin, 
105  Ma  182,  16  S.  W.  684,  and  cases  cited.  Here  the  plaintiff 
in  her  petition  not  only  alleged  the  act  from  which  defendant's 
negligence  might  be  inferred  when  shown,  but  went  further, 
to  say  that  the  act  of  negligence  was  committed  or  suffered 
under  circumstances  that  admit  of  no  excuse,  that  is  after 
under  circumstances  that  admit  of  no  excuse  that  is  after 
notice,  etc. 

Plaintiff's  petition  was  complete  when  the  ohaigw  had  been 
made  that  her  husband  had  met  his  death  upon  one  of  the 
public  alleys  of  the  city,  when  in  the  discharge  of  his  duty  as 
fireman,  and  without  fault  upon  bis  part,  by  stepping  upon 
an  electric  T^fire  of  the  defendant  charged  with  electricity,  that 
defendant  had  negligently  suffered  to  become  broken  in  two 
and  fall  to  the  pavement  of  the  alley.    The  other  averments  of 
carelessness  on  part  of  defendant,  that  it  knew,  or  ought  by  the 
exercise  of  care  and  caution  to  have  known^  that  said  wire  was 
broken  and  down,  and  liable,  if  touched  by  a  human  being, 
while  so  broken  and  down,  and  charged  with  electricity,  to  de- 
stroy human  lifei,  and  the  fact  that  the  act  of  negligence  as 
alleged  to  have  occurred,  after  the  particular  manner  detailed 
in  the  petition,  was  not  shown  in  all  its  fullness,  is  not  fatal  to 
a  recovery,  if  sufficient  was  shown  to  have  made  a  prima  facie 
case  of  negligence  under  any  of  the  charges  made,  and  is  no 
disregard  of  the  rule  of  pleading  and  practice  that  prohibits 
variance  between  allegations  made  and  proof  shown.     Surely, 
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no  harm  oould  be  said  to  have  ooane  to  defeoidaat  because  of 
plaintiff's  failure  to  establish  all  that  was  alleged,  if  what  was 
proveiD,    under   the   allegations    disclosed,    showed    defendant 
liable;  nor  can  defendant  be  said  to  be  surprised  at  the  variaiice 
between  the  proof  and  the  allegations  of  the  petition,  if  that 
shortage  or  variance  was  in  the  failure  to  establish  facts  that 
were  alleged  which  defendant  must  have  affirmatively  asserted 
and  shown  not  to  have  existed,  in  order  to  relieve  itself  from  the 
prima  facie  case  made  by  the  facts  proven.    It  is  scarcely  neces- 
sary to  assert  that  it  was  the  duty  of  the  defendant  company  to 
so  keep  at  all  times  its  electric  wires,  over  which  was  continu- 
ously being  transmitted  that  most  dangerous  energy,  force,  or 
fluid  known  to  man  called  "electricity,''  out  of  the  way  of  the 
citizen,  that  contact  with  them  would  not  occur  as  he  went  to 
and  fro  in  the  prosecution  of  his  business.    It  was  a  matter  of 
the  plainest  duty  for  the  defendant  to  see  that  the  streets  and 
alleys  of  the  city,  along  which,  by  permission,  it  was  suffered 
to  place  its  overhead  wires  for  its  own  private  gain,  were  at  aU 
times  maintained  in  the  same  condition,    as    to   safety  from 
danger  of  electricily,  as  they  were  before    its    overhead    use 
dnereof  was  begun;  and  a  most  imperative  duty  was  placed 
upon  defendant,  in  assiuning  the  overhead  use  of  the  public 
alley  with  its  wires,  to  see  that  persons  passing  along  and  using 
the  alley  were  not  injured  thereby ;  and  when  proof,  under  the 
allegations  of  plaintiff's  petition,  was  made  showing  that  one 
or  more  of  defendant's  wires  charged  with  its  death-dealing 
force  was  down  upon  one  of  the  public  alleys  of  the  city,  and 
that  plaintiff's  husband  met  his  death  in  the  discharge  of  his 
duly,  a  prima  facie  case  of  negligence  was  made  out  against  de- 
fendant^ and  the  burden  was  then  put  upon  it  to  show  that  its 
wires  were  down  in  the  alley  through  no  fault  of  its  agents  and 
servants,  notwithstanding  the  plaintiff  had  alleged,  further, 
that  said  wires  were  permitted  to  become  broken  in  two  and  to 
remain  down  and  breken  in  said  alley  for  a  long  time,  when  it 
knew,  or  ought  to  have  known,  ly  the  exercise  of  care  and  cau- 
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tioHf  the  broken  oonditian  thereof.  The  unnecessaiy  oar  addi- 
tioiial  allegations  made  on  part  of  plaintiff  oannot  have  the 
effect  of  ehanging  the  presumption,  that  the  law  raises  f nmi  the 
proof  of  a  given  state  of  facts,  and,  when  that  presumption 
attaches  from  proof  made  of  facts  alleged,  the  after  allegation 
will  not  stay  the  course  of  procedure  resulting  therefrom. 

Plaintiff  by  her  testimony  made  out  a  prima  facie  case  of 
negligence  against  defendant,  although  her  proof  was  not  in 
full  after  the  manner  the  negligence  was  charged  in  her  peti- 
tion. The  proof  of  facts  that  were  alleged  was  adequate  to  cast 
the  burden  upon  defendant  of  showing  the  nonexistence  of  neg- 
ligence on  its  part,  notwithstanding  plaintiff  went  further  in 
her  petition,  and  charged  that  the  negligent  act  complained  of 
was  done  under  circumstances  that  co)ild  not  be  defended 
against  In  the  case  of  Ourley  v.  Railroad,  93  Mo.  445,  so 
often  quoted,  and  so  much  relied  on  by  respondent,  the  proof 
was  of  an  entirely  different  act  of  negligence  from  that  alleged 
in  the  petition.  It  was  not  mere  variance,  resulting  from  in- 
complete proof  of  unnecessary  averments,  as  in  the  case  at 
bar.  There  the  proof  was  that  defendant  m^ligently  left  cea> 
tain  of  its  cars  on  its  track  without  securing  them,  by  reason 
of  which  a  collision  occurred,  causing  an  injury  to  plaintiff, 
while  the  allegation  of  the  petition  was  that  defendant's  agents 
negligently  drove  a  loose  car  against  certain  other  cars  standing 
on  its  track,  whereby  plaintiff  was  injured.  There  the  negli- 
gence shown  was  no  part  of  the  negligence  charged,  and  had  no 
tendency  to  establish,  either  presumptively  or  conclusively,  the 
existence  thereof.  In  fact  the  proof  on  part  of  plaintiff,  in  the 
Gurley  case,  showed  the  nonexistence  of  the  allegations  made 
in  the  petition,  and  the  court  properly  held  there  was  a  fatal 
variance  between  allegations  made  and  proof  shown,  or  a  wunt 
of  proof  to  support  the  allegation  of  the  petition. 

•  •••••••••••••a 

The  judgment  of  the  trial  court  wiU  be  affirmed* 


Note. — See  note  to  Trenton  Pats.  Ry.  Co,  v,  Cooprr,  ante;  p.  446;  also 
oote  at  end  of  Part  III. 
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CuEFTOif  W.  Walters  v.  The  Denveb  Consolidatkd  Elbo 

♦TBic  Light  Company. 

Levina  E.  Waltees  v.  Same. 

Colorado  Court  of  Appeals,  Oct.  10,  1898. 
(12  Ck>l.  Ct.  Ap.  145.) 

Duty  of  DISULATING  WIBES — NeOUGBNCE  and  CONTBIBnTOBT  NEOUOBNGB. 

It  is  a  question  for  the  jury  whether  an  electric  light  company  was  negli- 
gent in  attaching  wires  not  insulated  to  an  insulator  fastened  upon  the 
side  of  a  dwelling  just  below  and  within  reach  from  a  window  thereof. 

It  is  a  question  for  the  jury  whether  a  boy,  twelve  years  of  age,  was  negli- 
gent in  attempting  to  replace  such  insulator  upon  the  support  from 
which  it  had  been  removed. 

The  proximate  cause  of  an  injury  to  the  boy  was  the  condition  of  the  wires 
and  not  the  act  of  the  boy  in  coming  in  contact  with  them. 

It  can  not  be  said  to  be  negligence  for  a  mother  to  attempt  to  remove 
her  child  from  contact  with  a  live  electric  wire,  whether  or  not  she 
had  any  knowledge  that  her  act  would  be  attended  by  danger  to  herself. 

Appeals  by  plaintiffs. from  judgments  of  the  District  Court 
of  Arapahoe  County,  dismissing  the  complaints  in  the  respeo- 
tive  actions. 

Wells,  Taylor  dc  Taylor,  and  B.  T.  McNeal,  for  appdlants. 

WolcoH  &  Yaile  and  William  W.  Field,  for  appdlea 

Thompson,  J. :  Two  cases  are  here  submitted  to  us  for  de- 
cision. They  are  both  against  the  same  defendant,  and,  for  the 
most  part,  involve  the  same  questions.  In  each  case,  when  it 
came  on  for  trial,  the  defendant  objected  to  the  introduction 
of  any  evidence  for  the  plaintiff,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  objections  were  sustained,  judgments  entered  for 
the  defendant,  and  appeals  prosecuted  by  the  plaintiffs.  The 
averments  of  the  complaints,  therefore,  constitute  the  only  sub- 
ject for  discussion  in  this  opinion. 
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The  oomplaisit  of  the  plaintiff  Cliftooi  Wood  WalteiB  set 
forth  that  the  defendant  was  engaged  in  the  operation  of  ma- 
chinery and  apparatus  for  producing  electricity,  and  supplying 
it  to  dwelling  houses  in  the  city  of  Denver;  that  it  had  extended 
its  wires  to  the  house  of  Charles  W.  Walters,  the  father  of  the 
plaintiff,  for  the  purpose  of  supplying  light  to  that  house;  that 
it  had  attached  to  the  house,  near  to  and  directly  undear  the 
window,  an  electric  device,  called  a  converter,  and  near  to  and 
above  the  converter,  and  directly  under  the  window,  had  placed 
two  iron  supports  to  hold  glass  insulators,  to  which  wero  at- 
tached wires,  connecting  with  the  house,  and  conveying  the 
electric  current  for  furnishing  light  to  the  house;  that  the  de- 
fendant had  carelessly  suffered  the  wires  to  become  uncovered 
and  uninsulated ;  that  the  plaintiff,  a  child  12  years  of  age^  who 
was  residing  with  his  father,  upon  looking  out  of  the  window, 
and  seeing  that  one  of  the  insulators  had  been  removed  from  its 
iron  support,  and  knowing  nothing  of  the  danger  incident  to 
his  coming  in  contact  with  the  wires  attached  to  the  insulator, 
seized  hold  of  the  insulator  for  the  purpose  of  replacing  it  upon 
its  support,  and  received  a  charge  of  electricity  from  the  naked 
wire  which  his  hands  touched  in  seizing  the  insulator,  resulting 
in  serious  and  permanent  injury  to  hinu    The  objections  to  this 
complaint,  stated  in  their  logical  order  are:  First,  that  the 
facts  alleged  do  not  constitute  n^ligence  on  the  part  of  the 
defendant,  within  the  contemplation  of  the  law;  second,  that 
the  complaint  shows  that  the  proximate  cause  of  the  injury 
was  the  act  of  the  plaintiff  in  seizing  the  insulator,  and  not 
the  exposed  condition  of  the  wire;  and,  third,  that  it  appears 
upon  the  face  of  the  complaint  that  the  plaintiff  was  guilty  of 
negligence  contributing  to  his  injury. 

1.  It  is  argued  that  there  was  no  statute,  ordinance,  or  other 
express  law  which  required  the  defendant  to  equip  all  of  its 
wires  with  insulated  covers,  and  that,  therefore,  taking  into 
consideration  the  situation  of  this  exposed  wire,  no  duty  rested 
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apon  the  defexidaiit  to  keep  it  insulatecL  We  may  concede  tliat 
at  places  where  there  is  no  apparent  possibility  of  injury  ensu- 
ing from  electric  wires  it  would  not  be  negligence  to  leave  them 
uncovered,  and  that  no  duty  to  keep  them  insulated  would 
exist,  unless  it  was  imposed  by  some  express  law.  But  by  this 
concession  the  question  whether,  consistently  with  the  degree  of 
care  exacted  in  the  management  of  an  agency  so  dangerous  as 
electricity,  it  was  or  was  not  the  duty  of  the  defendant  to  have 
its  wires  insulated  at  the  particular  place  whore  this  injury 
occurred,  is  by  no  means  disposed  of.  The  wire  in  question 
was  affixed  to  the  outside  of  the  wall  of  the  house  of  the  plain- 
tiff's father,  directly  under  one  of  the  windows,  and  within  the 
reach  of  persons  looking  out  of  the  window.  The  plaintiff  was 
a  child,  living  with  his  father,  and  had  the  right  to  be  in  the 
house,  and  at  the  window.  Upon  seeing  one  of  the  insulators 
out  of  its  proper  place,  and  without  knowledge  or  apprehension 
of  the  danger  attendant  upon  his  act,  he  undertook  to  replace 
the  insulator,  and  so  received  an  electric  charge  from  the  naked 
wireu  The  insulator  was  a  harmless  looking  object  There 
was  notiiing  to  give  notice  of  the  deadly  force  hidden  in  the 
wira  The  accident  was  one  liable,  and  which  the  defendant 
must  have  known  was  liable,  to  happen  at  any  dwelling  to 
which  electric  appliances  were  similarly  affixed,  and  in  which 
there  were  children,  or  persons  ignorant  of  the  purpose  of  the 
appliances,  or  the  nature  of  the  electric  fluid;  and  we  cannot 
say,  as  a  matter  of  law,  that  proof  would  not  be  admissible, 
imder  the  averments  of  the  complaint,  which  would  justify  a 
verdict  that  in  leaving  the  wire  exposed  as  alleged  the  defend- 
ant was  guilty  of  negligenca  If  such  proof  would  be  admissi- 
ble, then  the  complaint  in  so  far  as  the  charge  of  negligence  is 
ooncemed,  is  sufficient. 

2.  The  contention  of  the  defendant  is  that  the  proximate 
cause  of  the  injury  was  the  act  of  the  plaintiff  in  taking  hold 
of  the  insulator.  Certainly,  his  act  brought  him  in  contact 
with  the  naked  wire,  and,  except  for  what  he  did,  he  would  have 
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suffered  m)  harm.  But  we  think  counsel  have  fallen  into  some 
confusion  respecting  the  legal  meaning  of  the  term  "proximate 
cause,"  and,  possibly,  in  dealing  with  the  subject,  there  is  a 
lack  of  desirable  deamess  in  the  language  of  some  of  the 
authorities.  The  responsibility  of  an  agency  for  the  production 
of  an  event  is  not  necessarily  dependent  upon  proximity  in 
time.  It  is  the  logical  relation  between  the  two^  whether  they 
are  immediately  connected  or  not,  by  which  the  question  of 
proximate  cause  is  to  be  determined.  Conditioofl  subsequently 
coming  into  existence  may  set  an  agency  in  motion,  but  the 
event  which  results  is  the  effect  of  that  agency,  and  not  of  the 
intervening  conditions;  and,  because  the  relation  between  it 
and  the  event  is  that  of  direct  cause  and  effect,  it  is  the  proxi- 
mate cause.  Succeeding  occurrences  are  merely  the  means  by 
which  it  is  brought  into  operation-  In  D.  £  B.  0.  R.  B.  Co.  v. 
Bedell,  11  Colo.  App.  139,  we  had  occasion  to  examine  this 
question,  and  we  reached  the  conclusion  that  the  eflScient  and 
responsible  cause  was  the  proximate  cause,  without  reference 
to  its  place  in  the  order  of  events.  Now,  the  injury  to  the 
plaintiff  was  the  direct  result  of  the  escape  into  his  body  of  a 
current  of  electricity  from  the  naked  wire  with  which  he  came 
in  contact.  If  the  wire  had  been  protected,  he  would  not  have 
been  hurt,  and,  in  its  uninsulated  condition,  the  result  would 
have  been  the  same,  whether  he  had  grasped  it  voluntarily,  or 
had  been  involuntarily  forced  against  it.  The  immediate  cause 
was  the  electricity  concealed  in  the  wire,  the  discharge  of  which 
into  the  body  of  the  plaintiff  was  brought  about  by  the  contact 
which  took  place  between  himself  and  the  wire;  and  the  con- 
tact was  merely  the  condition  which  enabled  the  cause  to  oper- 
ata  The  question  of  the  legal  effect  of  the  boy's  act  in  reaching 
out  to  the  wire  is  in  no  manner  connected  with  the  question  of 
proximate  causa  It  can  be  considered  only  in  an  examination 
of  the  charge  of  contributory  negligence. 

8.  It  is  maintained  that  the  complaint  shows  such  contribu- 
tory negligence  on  the  part  of  the  plaintiff  as  to  preclude  a  re- 
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oovery  by  him.  The  question  of  negligence  is  a  mixed  one  of 
law  and  fact,  and,  except  in  rare  cases,  its  determination  be- 
longs to  the  jury.  However,  conduct  may  be  so  palpably  im- 
prudent and  reckless  as  to  leave  no  room  for  a  difference  of 
opinion  concerning  its  character;  and  then,  there  being  no  facts 
to  fijad,  deliberationi  by  a  jury  is  unnecessary,  and  the  court 
may  apply  the  law  directly  to  the  case  before  it.  But  where, 
upon  facts  in  its  possession,  the  character  of  the  conduct  is  in 
any  degree  involved  in  doubt,  it  is  never  proper  for  the  court 
to  withdraw  the  question  of  negligence  from  the  jury.  We  do 
not  think  that  from  the  statements  of  this  complaint  it  can  be 
said,  as  a  matter  of  law,  that  the  plaintiff  was  guilty  of  oontrib- 
utoiy  ni^ligenca  He  was  rightfully  in  his  father's  house,  and 
he  was  rightfully  at  the  window.  Seeing  something  out  of  place 
which  was  attached  to  the  house,  directly  under  the  window, 
and  within  his  reach,  it  might  very  naturally  occur  to  him  to 
replace  it;  and  his  act  in  so  doing,  if  he  had  no  knowledge  of 
the  purpose  of  the  attachment,  and  no  reason  to  apprehend 
danger  from  it,  could  hardly  be  called  recklessness^  It  might 
have  been  simply  the  result  of  an  involuntary  impulse  to  re- 
store order  where  he  found  disorder,  and  to  do  soaniething  which! 
he  had  no  grounds  for  supposing  he  could  not  do  with  perfect 
safety.  Under  issues  made  upon  the  complaint,  proof  is  admis- 
sible from  which  contributory  negligence  might  be  found,  and 
under  the  allegations  of  the  complaint  proof  is  admissible  from 
which  a  contrary  conclusion  might  be  drawn;  and  we  do  not 
conceive  that  we  have  the  right  to  say  that  the  averment  of  an 
act,  which,  upon  issue  joined,  may  be  interpreted  for  or  against 
him  by  the  evidence,  amounts  to  an  admission,  conclusive  upon 
bim^  that  his  own  want  of  care  contributed  to  his  injury. 

The  complaint  of  Levina  E.  Walters,  after  setting  forth  the 
facts  upon  which  n^ligence  was  charged  against  the  defendant 
in  substantially  the  language  of  Clifton  Wood  Walters'  com- 
plaint, averred  that  she  was  the  mother  of  Clifton,  and  that 
upon  learning  that  he  was  in  a  situation  of  danger,  she  went  in 
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great  haste  to  his  assistance^  seized  upon  him  to  remove  him 
from  the  wire,  and  received  a  charge  of  electricity  which  passed 
from  the  wire  through  the  body  of  Clifton  into  her  body,  and 
that  she  so  sustained  the  injury  of  which  she  complained.  What 
we  have  heretofore  said  on  the  subject  of  negligence  and.  on  the 
subject  of  proximate  cause  is  applicable  here,  and  need  not  be 
repeated,  but  on  the  question  whether  her  complaint  shows  con- 
tributory negligence  in  her,  we  think  it  well  to  venture  a  few 
obeervations.  It  is  in  voluntarily  taking  hold  of  CUfton^  while 
he  was  still  in  contact  with  the  wire,  that  the  negligence  is  said 
to  have  consisted  She  stated  in  her  complaint  that  at  the  time 
she  had  no  knowledge  that  her  act  would  be  attended  by  any 
danger  to  herself,  but  the  allegation  is  unimpo(rtan.t,  and  mi^ 
as  well  have  been  omitted.  The  instincts  of  a  mother,  when  she 
sees  her  child  in  distress,  will  lead  her  to  rash  headlong  to  its 
rescue,  without  stopping  to  count  the  cost  or  measure  the  risk 
which  she  is  incurring;  and  to  say  that  an  act  to  whidi  her 
affection  irresistibly  impelled  her  should  be  charged  against  her 
as  something  imprudent  and  unnecessary  would  be  to  shodk:  a 
sentiment  which  is  as  universal  as  mankind*  The  law  is  not 
the  creature  of  cold-blooded,  merciless  logic,  and  its  inherent 
justice  and  humanity  will  never  for  a  moment  permit  the  act  of 
a  mother  in  saving  her  offspring  no  matter  how  desperate  it  may 
have  been,  to  be  imputed  to  her  as  negligence,  or  at  any  time 
or  in  any  manner  used  to  her  detriment  See  Whart  Neg.  sec. 
308.  We  think  that  in  each  case  the  court  erred  in  foreetalling 
a  trial,  and  both  judgments  are  therefore  reversed*    "BevoraeL 


NoTB. — See  note  2  at  end  of  Part  IIL 
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OvEBALi-  V.  Louisville  Elegtbio  Light  Oo. 

Kentucky  Court  of  AppeaU,  October  18,  1898. 

EUCTBIC    LZOHT  COMPANT — ^DeOBEE  OV   OAEB  TO  IHSITLATE  WIBSS. 

It  it  the  duty  of  an  electric  light  company  whose  wires  are  maintained 
near  telephone  wires  to  know  that  linemen  of  the  telephone  company 
mu8t»  in  the  course  of  their  duties,  come  into  close  proximity  with  the 
electric  light  wires. 

It  Is  the  duty  of  a  company  maintaining  and  using  in  its  wires  a  deadly 
current  of  electricity,  to  furnish  perfect  protection  at  those  points 
where  people  are  liable  to  come  in  contact  with  the  wires.  "The  highest 
degree  of  care  and  skill  usually  exercised  by  prudent  persons  engaged  in 
the  same  or  similar  business,*'  is  not  enough. 

Case  of  this  series  cited  in  opinion:  McLaughlin  v,  LouieviUe  Elec.  L.  Co., 
YoL  6,  p.  256. 

Junius  C.  Klein  asid  Matt  O'Ddherty,  for  appellant 

Bttb^ham^  J. :  Plaintiff  alleges  in  this  action  that  be  was  em- 
planed as  lineman  by  the  Ohio  Valley  Telephone  Company  and 
that  while  engaged  in  fastening  a  stay  or  guy  wire  for  that  com- 
pany to  the  top  of  one  of  its  poles,  without  fault  on  his  part,  it 
came  in  contact  with  one  of  the  wires  of  the  defendant  company, 
which  was  heavily  charged  with  electricity  and  which  was  not 
properly  insulated,  and  that  by  reason  of  such  defective  insula- 
tion of  the  wire  of  defendant  company  he  receive^  a  severe 
shock,  which  seriously  injured  him,  and  for  which  he  seeks  to 
recover  damages  herein.  Defendant  denies  all  the  affirmative 
allegations  of  the  petition,  and  alleges  that  the  injuries  com- 
plained of  were  caused  by  the  contributory  negligence  of  the 
plaintiff,  and  that  without  such  contributory  negligence  they 
would  not  have  occurred.  The  trial  resulted  in  a  verdict  for 
appellee  and  appellant  prosecutes  this  appeal,  asking  a  reversal 
for  a  number  of  alleged  errors.     TTie  proof  conduces  to  show 
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that  the  wires  of  the  Ohio  Valley  Telephone  Company  and  thoee 
of  the  Louisville  Electric  Light  Company  were  both  strung  aliwg 
arms  which  had  been  nailed  to  poles  on  the  same  side  of  the 
street^  with  the  poles  of  each  company  alternating;  that  the 
wires  of  the  electric  light  company  were  put  up  subsequently 
to  those  of  the  telephone  company,  and  were  about  12  or  15 
inches  lower ;  that  appellant  was  engaged  with  a  force  of  woA- 
men  under  a  foreman  of  the  telephone  company,  in  passing  a 
guy  wire  or  stay  wire  from  the  top  of  one  of  the  telephone  poles 
to  a  stay  pole  across  the  street  on  the  opposite  side;  that  this 
guy  wire  was  necessary  to  hold  the  pole  in  an  erect  position,  as 
the  telephone  company  had  other  wires  leading  from  the  pole 
in  the  opposite  direction  up  an  alley ;  that  it  was  the  duty  of  ap- 
pellant to  fasten  his  end  of  the  wire  to  the  top  of  the  pole;,  and 
the  duty  of  the  other  workmen  to  fasten  their  end  to  the  guy 
pole  on  the  opposite  side;  that  appellant  suooeeded  in  getting 
the  wire — which  consisted  of  three  strands — in  proper  position, 
and  had  about  completed  his  job,  when  he  suddenly  reoeived  a 
shock  and  injuries  complained  of. 

The  testimony  is  not  clear  as  to  the  precise  manner  in  which 
this  accident  oocurred,  but  it  is  the  contention  of  appellant — 
and  we  think  the  proof  conduces  to  support  his  contention — 
that  the  guy  line  came  into  contact  momentarily  with  the  outside 
line  of  the  defendant  company,  which  at  that  time  was  charged 
with  over  2,000  volts  of  electricity.  There  is  proof  in  the  record 
which  tends  to  show  that  there  is  no  such  thing  as  perfect  insula- 
tion of  a  wire  of  the  size  charged  with  this  amount  of  electricity, 
but  the  evidence  also  conduces  to  show  that  the  insulation  used 
by  appellee  at  the  point  of  the  accident  was  not  the  best  employed 
by  it,  as  its  own  witnesses  testified  that  it  uses  a  rubber  insula- 
tion ai-onnd  awnings,  windows  and  places  where  its  wires  are 
likely  to  come  in  contact  with  some  object,  which  is  much  safer 
than  the  insulation  employed  at  the  point  where  the  accident 
oocurred ;  and  it  also  tends  to  show  that  where  a  laiger  wire  is 
used  a  much  less  voltage  is  sufficient  to  perform  the  same  work, 
and  is  therefore  much  safer. 
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Appellant  at  the  time  he  was  struck  was  in  a  place  where  his 
basiness  required  him  to  be,  and  where  he  had  a  right  to  be,  and 
it  was  the  duty  of  the  electric  light  company  to  know  that  line- 
mem  of  the  telephone  company  would  have  to  come  into  cloee 
proximity  to  its  wires  in  attending  to  their  duties,  and  it  was 
its  duty  to  use  eveiy  protection  which  was  accessible  to  insulate 
its  wires  at  that  point,  and  at  all  points  where  people  have  a 
rigjht  to  go  for  business  or  pleasure,  and  to  use  the  utmost  care 
to  keep  them  so,  and  for  personal  injuries  resulting  from  its 
failure  in  that  regard  it  is  liable  in  damages.  Mr.  Thompson, 
in  his  work  on  electricity  (sec  65),  says:  "It  may  be  doubted 
whether  persons  or  corporations  employing  for  their  own  pri- 
vate advantages  so  dangerous  an  agency  as  electricity  ought  not 
to  be  regarded  as  quasi  insurers,  as  towards  third  persons, 
against  any  injurious  consequences  which  may  flow  from  it 
It  may  be  doubted  whether  one  who  collects,  or  rather  creates, 
80  dangerous  an  agency,  ought  not  to  be  held  to  the  obligation 
of  restraining  it — ^that  is,  of  insulating  it^ — at  his  periL''  And 
in  the  reoeoit  case  of  McLaughlin  v.  Louisville  Elec.  Light  Co., 
6  Am.  EleetL  Cas.  255,  37  S.  W.  856,  this  court  says :  "It  seems 
dear  to  us  that  appellee  should  have  been  required  to  have  had 
perfect  protection  on  its  wires  at  the  point  and  place  where  ap- 
pellant was  injured*  The  fact  that  it  was  very  expensive  or 
inconvenient  is  no  excuse  for  such  failure.  'Very  great  care' 
might  be  sufficient  as  to  the  wires  at  points  remote  from  public 
passways^  buildings  or  places  where  persons  need  not  go  for 
work  or  business ;  but  the  rule  should  be  different  as  to  points 
wliere  people  have  a  right  to  go  for  work,  business  or  pleasure. 
At  the  latter  points  or  places  the  insulation  or  protection  should 
be  made  perfect,  and  the  utmost  care  used  to  keep  it  so."  And 
this  doctrine  has  been  laid  down  in  a  number  of  well  considered 
cq[nnions  cited  in  the  opinion  supra.  Electricity  is  the  most 
powerful  and  dangerous  element  known  to  science.  It  cannot 
be  seen,  and  it  is  as  silent  as  it  is  deadly,  and  it  follows  that 
tboee  who  manufacture  and  use  it  for  private  advantage  must 
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da  80  at  their  periL  The  only  way  to  prevent  acddemtB  ^whero 
a  deadly  current  is  used  is  to  have  perfect  protection  at  those 
points  where  people  are  liable  to  come  in  contact  with  it.  And 
the  jury  in  this  case  should  have  been  instructed  that  this  was 
the  duty  of  the  defendant  To  have  told  them  ^^that  it  was  the 
duty  of  defendant  to  observe  the  highest  degree  of  care  and 
skill  usually  exercised  by  prudent  persons  engaged  in  the  same 
or  similar  business,  to  keep  its  wires  so  insulated  as  to  be  reason- 
ably safe  and  free  from  danger  to  persons  who  might  oome  into 
contact  with  them,"  was  not  sufficient.  The  law  requires^  at 
those  points  where  such  contact  is  likely  to  take  place,  perfect 
protection  from  this  unseen  and  terrible  power.  For  the  reasons 
indicated,  the  judgment  is  reversed,  and  the  cause  remanded  for 
proceedings  consistent  with  this  opinion. 

Note. — See  Mr.  KetLshefs  notes  to  Alton  Ry,  d  Ilium,  Co.  v,  Faulds, 
and  Anderson  v,  Jersey  City  Elect,  L.  Co,,  post;  also^  note  2  at  end  of  Part 

in. 
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Ruddy. 

Vew  Jersey  Supreme  Court,  Ifov,  7,  1898. 

(62  N.  J.  L.  605.) 

Tnjubt  by  electric  shock — Res  ipsa  loquitub. 

(Head-note  by  the  Court) : 
Proof  that  an  electric  light  wire,  controlled  by  a  private  eorporatioH,  and 

normally  suspended  upon  poles  along  a  public  street,  was  trailing  broker. 

on  the  sidewalk,  affords  a  presumption  of  negligence  in  a  suit  against 

such  corporation  by  a  person  injured  through  electric  shock  by  contact 

with  such  wire.    "Res  ipsa  loquitur." 
Cases  of  this  series  cited  in  opinion:    Haynes  v,  Raleigh  Cos,  Co,,  toI.  5,  p. 

264;  Trenton  Pass.  Ry.  Co.  v.  Bennptt,  vol.  7,  p.  444;  Clarke  v,  Ncutwu 

Elec.  R.  Co.,  vol.  6,  p.  234. 
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Appeal  by  defeaajdant  below,  from  judgment  of  Circuit  Court, 
Essex  County. 

Richard  F.  Linddbvry,  for  plaintiff  in  error. 

Samuel  Kalisch,  for  defendant  in.  error. 

CoixiNS,  J. :  The  plaiutiff,  a  child  of  eight  years,  picked  up 
from  the  sidewalk  of  a  public  street  the  end  of  a  broken  wire  that 
trailed  from  one  of  the  poles  on.  which  it  should  have  hung  sus- 
pended, and  sustained  severe  injury  through  electric  shock. 
He  wire  was  an  electric  light  wire,  under  the  control  of  the  de- 
fendant This  writ  of  error  removes  a  judgment,  on  verdict, 
in  favor  of  the  plaintiff  in  a  suit  brought  to  recover  damages 
because  of  alleged  negligence,  in  the  premises,  of  the  defendant. 
No  explanatory  or  exculpatory  evidence  was  offered  in  defensa 

(After  stating  the  facts:)  The  counsel  for  the  plaintiff  in 
error  very  properly  limited  his  argument  to  the  question  of 
whether  or  not  the  facts  proved  warranted  the  submission  of  the 
case  to  the  jury  on  the  point  of  defendant's  negligenca  That 
question,  now  presented  by  exceptions  to  the  refusal  of  the  court 
to  nonsuit  the  plaintiff  or  to  direct  a  verdict  in  favor  of  the  de- 
defendant  was,  by  law,  permitted  to  suspend  along  a  public 
street  a  wire  so  charged  with  electricity  as  to  be  dangerous  to 
the  public  if  it  should  break  and  fall  upon  the  street.  This 
privilege  entailed  upon  it  a  very  high  degree  of  care  to  main- 
tain the  wire  intact  It  was  permissible  to  presume  a  lack  of 
exercise  of  such  care  when  the  proof  showed  the  wire  broken  and 
trailing  om  the  sidewalk  under  conditions  that  rendered  pos- 
sible serious  injury  to  persons  lawfully  there.  Unexplained, 
the  presence  on  the  highway  of  the  charged  and  broken  wire, 
and  the  fact  of  injury  received  therefrom,  justified  an  inference 
of  negligence  in  the  defendant  in  whose  control  and  management 
it  was.  Such  an  inference  has  been  judicially  permitted  even 
when  the  wire  that  broke  received  the  electricity  from  a  wire  on 
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which  it  felL  Haynes  v.  Baleigh  Oas.  Co.,  5  Am.  ElectL  Gas. 
264,  114  N.  C.  203.  It  appeared,  indeed,  that  the  wire  was 
covered  with  an  insulating  substance,  of  which  but  a  small  po^ 
tion  at  the  broken  end  was  gone,  and,  if  the  plaintiff  had  not 
chanced  to  touch  this  small  exposed  portion  of  the  wire,  he 
would  have  received  no  shock.  Still,  as  it  is  plainly  possible  that 
any  break  of  such  a  wire  may  remove  the  insulation,  sufficiendy 
to  lead  to  such  a  result,  the  defendant,  if  chargeable  at  all,  must 
accept  that  consequence  It  happened  that  the  plaintiff  was 
able  to  produce  no  witness  who  had  noticed  that  the  wire  was 
down  except  within  five  or  ten  minutes  before  the  plaintiff  took 
it  up,  and  it  was  argued  that  so  short  a  space  of  time  forbade 
any  presumption  of  negligence  in  not  rmnoving  it.  Tlis  arga- 
ment  is  beside  the  point  The  plaintiff  was  not  bound  to  prove 
when  the  wire  came  down.  Its  presence  at  the  time  and  place  of 
injury  suflSced.  Had  it  appeared  affirmatively  that  the  v^ire  had 
but  just  fallen,  the  presimiption  of  negligence  would  have  been 
simply  narrowed  to  the  breaking  of  the  wire.  Only  in  case  it 
had  appeared  that  the  breaking  was  without  negligence  would 
the  question  of  reasonably  proanpt  removal  have  arisen. 

We  may  assume  that  such  a  wire,  of  proper  size  and  quality, 
skillfully  set  up  and  inspected  with  sufficient  care  and  fre- 
quency, will  not  spontaneously  break,  and,  on  the  other  hand, 
that  undue  strain  or  improper  use  may  weaken  such  a  wire,  and 
cause  its  fracture.  There  remains  the  possibility  of  disruption 
caused  by  the  elements  or  outside  interference.  Here  lay  the 
stress  of  the  defendant's  argument.  It  was  contended  that  the 
plaintiff  was  bound  to  eliminate  every  such  cause  by  dispre-ving 
its  existence;  but  to  this  argument  I  cannot  yield  assent.  It  is 
impracticable  to  frame  a  rule  of  general  application  on  a  sub- 
ject so  concrete  as  that  involved  in  a  jury's  right  to  say  that  a 
particular  occurrence  speaks  in  itself  of  negligence  It  was  well 
said  by  Mr.  Justice  GARRisoisr  in  Bohr  v.  Lombard,  Ayres  &  Co., 
24  Vroom,  233,  that  "the  question  of  proof  which  a  plaintiff 
must  give  in  order  to  draw  from  the  defendant  explanatory  evi- 
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demoe  must  with.  oeirtaiiL  limits  be  dependent  upon  the  circum- 
stances  of  each  case."  One  text  writer  sententiouslj  sums  up 
the  matter  thus:  ''If  the  accident  is  connected  with  the  def end- 
ant^  the  question  whether  the  phrase,  ^res  ipsa  loquitur/  applies, 
or  not,  becomes  a  simple  question  of  common  sensa"  Smith, 
Neg.  pt  248.  The  following  statement  is  fairly  satisfactory: 
"Where  it  is  shown  that  the  accident  is  such  that  its  real  cause 
may  be  the  negligence  of  the  defendant,  and  that,  whether  it  is 
so  or  not,  it  is  within  the  knowledge  of  the  defendant,  and  not 
within  the  knowledge  of  the  plaintifiF,  the  plaintiff  may  give  the 
required  evidence  of  negligenoei,  without  himself  explaining  the 
real  cause  of  the  accident,  by  proving  the  circumstances,  and 
thus  raising  a  presumption  that,  if  the  defendant  does  not  choose 
to  give  the  explanation^  the  real  cause  was  negligence  on  the  part 
of  the  defendants."  Channell,  B.,  in  Bridges  v.  North  London 
Railway  Co.,  L.  R  6  Q.  B.  377,  391.  The  weakness  of  this 
statement  is  inherent  in  all  attempts  to  formulate  the  rule. 
Tlie  circumstances  to  be  proved  are,  as  they  must  be,  left  in- 
definita  A  plaintifiF  must,  of  course,  present  all  evidence  reas- 
onably within  his  power.  The  case  of  BaJir  v.  Lomr 
bard,  Ayres  £  Co.,  vhi,  supra,  is  authority  that,  "when 
the  plaintifiP's  case  shows  that  he  has  not  produced  ma.- 
terial  evidence  clearly  within  his  reach,  the  mere  proof  by  him 
of  the  occurrence  of  an  accident  by  which  he  was  injured  does 
not  raise  a  presumption  of  negligence  which  the  defendant  can 
be  called  upon  to  rebut."  This  is  both  reasonable  and  just; 
but  to  exact  from  a  plaintifiF  such  negative  proof  as  will  exclude 
all  possible  theories  of  accident  consistent  with  defendant's  care 
would  be  unreasonable,  and  would  not  accord  with  common 

In  the  brief  of  counsel,  it  is  complained  as  f  oUows :  "No  at- 
tempt was  made  to  show  that  there  had  been:  iu>  storm  or  other 
violence  to  acooimt  for  the  falling  of  the  wira  From  anything 
that  appeared,  a  tree,  a  wall,  a  pole;,  a  trolley  wire,  or  some 
Dther  object  may  have  fallen  upon  it  and  broikeiDi  it      The  local 
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circniinstances  were  as  much,  at  least,  within  the  knowledge  of 
the  plaintiff  as  of  the  defendant.  The  accident  happened  at  the 
door  of  the  plaintiff,  and  he  must  have  knowDi  and  have  been 
able  to  show  whether  or  not  there  was  any  external  oause  for 
the  breaking  of  the  wire.  He  could  at  least  havB  ehown,  that 
it  parted  without  any  apparent  reason  other  than  its  owin  weak- 
ness. This  complaint  assumes  a  duty  in  the  plaintiff  to  prove 
what  were  not  the  circumstances  of  the  case,  instead  of  what 
they  were,  and  puts  on  him  a  burden  properly  belonging  to  the 
defensa  In  Sheridan  v.  Foley,  29  Vroom,  230,  this  ooort  ad- 
judged that  a  nonsuit  was  wrong,  although  the  only  proof  for 
plaintiff  was  that  a  brick  fell  from  among  defendant's  work- 
men, bricklayers  and  hodcarriers,  engaged  in  constracting  a 
wall  at  a  considerable  height.  By  the  ai^gument  now  pressed 
upon  us,  the  nonsuit  should  have  been  upheld,  because  the  plain- 
tiff failed  to  disprove  a  hurricane  or  seismic  disturbance.  In 
Trenton  Pass.  Railway  Co.  v.  Bennett,  7  Am.  ElecAL  Cas.  444, 
31  Vroom,  219,  the  only  proof  of  negligence  was  the  fact  that 
a  horse  was  shocked  by  electricity  when  he  stepped  upon  the 
track  of  defendant's  street  railway.  The  Court  of  Errors  and 
Appeals  sustained  the  submission  of  the  case  to  the  jury.  In 
an(  almost  exactly  similar  case  an  appellate  division  of  the  New 
York  Supreme  Court  reached  like  result.  Clarke  v.  Nassau 
Electric  Railroad  Co.,  6  AnL  Electl.  Cas.  234,  9  App.  Div.  (N. 
Y.)  51.  In  that  case>  as  here,  the  defendant  argued  that,  to 
sustain  an  inference  of  negligence,  all  other  hypotheses  must 
be  excluded  by  the  plaintiff's  proof.  It  was  suggested  that  the 
defendant's  road  might  have  been  in  perfect  order,  and  that 
the  accident  might  have  been  occasioned  by  the  carelessness  of 
third  persons  engaged  in  stringing  telegraph  or  telephone  or 
electric  light  wires.  Baktlett,  J.,  thus  met  the  aigumenit: 
"The  rule  is  one  that  relates  merely  to  n^ligence  prima  facie, 
and  it  is  available  without  excluding  all  other  poesibilitiee. 
.  .  .  The  doctrine  of  res  ipsa  loquitur  simply  calls  upon  the 
defendant,  after  proof  of  tlie  accident,  to  give  such  evidence  as 
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will  exonerate  him,  if  any  there  be,  and  relieves  the  plaintiff 
from  the  burden  of  proving  the  nonexistenoe  of  an  adequate 
explanation  or  excusa" 

In  the  case  before  us,  how  oould  the  plaintiff  have  shown 
that  the  wire  "parted  without  any  apparent  reason  other  than 
its  own  weakness  ?"  He  had  no  control  over,  or  power  or  oppor- 
tunity to  examine  and  test  it  Proof  that  the  fracture  must 
have  oome  from  eoctemal  violence  was  peculiarly  within  the 
province  of  defendant.  It  could  have  proved  how  and  when  the 
wire  was  put  up;  to  what  usage  it  had  been  subjected;  how 
often,  how  carefully,  and  how  recently  it  had  been  inspected, 
and  what  its  appearance  after  disruption  indicated.  In  short, 
the  defendant  could  have  exonerated  itself  from  the  prima  facie 
case  made  against  it  if  exoneration  had  been  possible.  The 
plaintiff  was  not  called  on  to  conjecture  and  disprove  possibili- 
ties of  exoneration.    The  judgment  wiU  be  affirmed. 


Nois. — Sm  Mr.  Keasbey's  note»  ante,  p.  446;  also  note  2  at  end  of  Part 

m. 


Thb  Newark  Elbctbic  Light  &  Power  Company  v.  Sarah 

McQrLVERY,  Administratrix,  &c, 

ymo  Jersey  Supreme  Court,  Nov,  7,  1898. 
(62  N.  J.  L.  451.) 

IlTJTTBT   BT    SHOCK — NEGLIGENCE    AND    CONTBIBUTOBT    NBGLIGBNCS. 

(Head-note  bj  the  Ck>urt) : 
A  company  authorized  to  place  wires  in  public  highways,  which  wires  it 
uses  in  its  business  to  transmit  an  electric  current  which  is  dangerous, 
must  exercise  a  high  degree  of  care  to  prevent  injury  to  any  person 
using  the  highways  for  passage;  but  to  one  who,  with  others,  breaks 
down  such  wires,  and  so  exposes  them,  uninsulated  and  dangerous,  it 
owes  no  duty  except  to  refrain  from  willful  acts  to  his  injury,  and  it 
will  not  be  responsible  for  an  injury  received  by  him  while  handling  the 
wires  so  broken,  because  it  maintained  or  renewed  the  current  passing 
orer  them. 

VOL.  VII — 34. 
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Appeal  by  defendant  below  from  judgmeoxt  of  Ciroait  Com^ 
EsscK  oounty. 

Richard  V.  Linddbury  and  Depue  &  Parker,  ioir  plaintiff  in 
error. 

Samuel  Kalisch,  for  defendant  in  error. 

Magie^  C.  J. :  This  action  was  brought  in  the  Essecc  Circuit 
by  Sarah  McGilvery,  the  defendant  in  error,  and  the  widow  and 
administratrix  of  John  McGilvery,  deeeased,  to  recover  damagee 
from  the  Newark  Electric  Light  &  Power  Company,  the  plain- 
tiff in  error,  for  causing  the  death  of  her  intestate  on  July  22, 
1895,  by  negligence.  To  a  declaration  charging  n^pligenoe^ 
the  company  pleaded  the  general  issue,  and  a  verdict  was  ren- 
dered in  favor  of  the  administratrix,  and  this  writ  of  error  was 
brought  upon  the  judgment  entered  on  that  verdict. 

The  sole  question  presented  by  the  assignments  of  error  is 
whether  there  was  evidence  proper  to  be  submitted  to  the  jury 
upon  the  issue  in  the  cause.  If  so,  it  was  not  entmeous  to  re- 
fuse to  nonsuit,  or  to  direct  a  verdict  for  the  company^  upon 
which  refusals  exceptions  were  sealed. 

In  deciding  this  question,  we  must  attribute  to  the  evidence 
such  credibility  and  force  as  a  jury  might.  An  examination  of 
the  evidence  shows  that  the  jury  might  find  established  the  fol- 
lowing facts,  viz. :  That  deceased  on  the  day  of  his  death  was  a 
lineman  in  the  employ  of  the  Consolidated  Traction  Company, 
and  engaged,  with  other  of  its  employes,  composing  a  gang  in 
charge  of  a  foreman,  in  taking  down  a  "feed  wire''  belonging 
to  that  company  from  poles  in  a  public  street  in  Newark ;  that 
in  taking  down  the  feed  wire  it  fell  upon  and  broke  a  wire  of  the 
Electric  Light  &  Power  Company,  which  was  strung  upon  the 
same  poles,  and  was  used  to  furnish  a  current  for  electric  lights, 
etc ;  that  the  ends  of  the  broken  wire  lost  some  part  of  their  in- 
sulating cover,  and  fell  to  the  ground ;  that  the  end  of  it  which 
was  nearest  the  power  house  of  the  company  was  tested,  and 
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found  to  be  dead,  and  was  handled  where  the  insulation  was  off 
with  impunity ;  that  deceased,  at  the  direction  of  his  foreman, 
immediately  afterwards  took  hold  of  that  end  of  the  wire  with 
fajs  bare  hands,  and  received  a  shock  from  an  electric  current 
which  caused  his  death  within  a  few  minutes.  These  facts  could 
be  found  upon  direct  evidence.  From  the  circumstances  proved, 
the  jury  might  further  infer  and  find  that  the  breaking  and  ex- 
posure of  the  wire,  and  its  contact  with  the  ground,  occasioned 
the  melting  of  a  "fuse"  in  the  power  house  of  the  company, 
whereby  the  current  was  cut  off  from  the  wire,  and  it  was  left 
"dead;"  and  that  the  current  was  thereafter  turned  on  that 
wire  by  the  insertion  of  another  fuse  by  some  employe  of  the 
oompany,  and  thereby  the  wire  became  dangerous  to  any  one 
who,  standing  upon  the  ground,  should  touch  it  where  it  had 
become  uninsulated  and  exposed.  It  was  admitted  on  the  trial 
that  the  electric  oompany  had  authority  to  stretch  wires  upon 
poles  in  the  public  street  in  question,  and  to  use  them  for  con- 
veying the  electric  current  for  light,  etc.  It  did  not  appear 
to  whom  the  poles  belonged,  or  what  rights  thereon  the  electric 
company  and  the  traction  company  had  acquired. 

It  is  contended  for  plaintiff  in  error  that  upon  these  facts, 
\iiHbich  present  the  case  most  favorably  for  the  administratrix, 
the  verdict  in  her  favor  oould  not  have  been  rendered,  either 
because  they  show  that  deceased  contributed  to  his  death  by  his 
own  negligence,  or  because  they  fail  to  show  any  negligence  on 
the  part  of  the  company  which  charged  it  with  liability  to  de- 
ceased or  to  his  administratrix.  The  contention  that,  upon  the 
facts  above  stated,  the  contributory  negligence  of  deceased  so 
clearly  appeared  that  the  case  should  have  been  taken  from  the 
jury,  cannot  prevail.  It  is  true  that  deceased,  from  his  exper- 
ience and  observation  in  his  employment,  must  be  deemed  to 
have  known  the  danger  of  handling  a  naked  wire  through  which 
the  electric  current  is  running,  and  he  did  seize  and  handle  this 
wire  without  the  precaution  of  putting  on  India-rubber  gloves. 
But^  if  the  evidence  was  believed,  he  had  just  seen  another  per- 
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son  seize  and  handle  the  same  wire  in  precisely  the  same  mode, 
and  without  any  injury.  It  was  therefore  plainly  a  questicm 
for  the  jury  to  say  whether  he  might  not  reasonably  infer  that 
the  wire  was  innocuous,  and  whether  his  act  exhibited  a  want  of 
that  reasonable  care  for  his  safety  which  was  the  measure  of  his 
duty.  Whether  the  weight  of  evidence  should  have  produced  a 
different  response  to  the  question  cannot  be  considered  on  error. 
On  the  facts  which  the  jury  might  find,  they  could  infer  that 
deceased  was  not  negligent. 

The  contention  that,  upon  the  facts,  viewed  in  the  li^t  most 
favorable  to  the  administratrix,  the  negligence  of  the  oompai^, 
and  its  liability  therefor  to  the  deceased  or  to  his  administratrix, 
was  not  made  out,  presents  a  much  more  difficult  question.  Since 
liability  in  such  a  case  arises  only  from  negligence,  and  negU- 
gence  in  this  respect  can  only  be  predicated  upon  the  doing  of 
some  act  by  the  company  which  its  duty  to  deceased  required  it 
not  to  do,  or  in  refraining  from  doing  some  act  which  the  like 
duty  required  it  to  do,  it  is  obvious  that  a  proper  solutioDt  of  this 
question  requires  a  preliminary  determination  as  to  what  duty, 
under  the  circumstances,  the  company  owed  the  deceased. 

Two  observations  may  serve,  I  think,  to  give  a  dearer  view  of 
the  real  question  thus  presented.  In  the  first  place,  it  is  plain 
that  the  company  was  in  no  possible  sense  responsible  to  deceased 
for  the  fall  of  the  wire.  Such  companies,  using  in  business 
wires  to  carry  a  subtle  and  invisible  power  highly  dangerous  to 
life,  must,  although  authorized  to  stretch  such  wires  along  poles 
in  public  highways,  exercise  a  very  high  degree  of  care  for  the 
safety  of  those  who  may  bo  thereby  exposed  to  danger.  In  that 
regard  they  owe  a  duty  to  every  one  using  the  street  in  the  ordi- 
nary mode,  and  if  from  insufficient  support,  or  from  causes 
which  a  high  degree  of  precaution  would  have  prevented,  the 
wires  fall  in  the  street,  and  do  injury,  they  are  doubtless  respon- 
sible. But  in  this  case  the  wire  fell,  not  because  of  any  act  or 
omission  of  the  company,  but  because  deceased  and  those  asso- 
ciated with  him  broke  it  down,     Wliether  the  breaking  was  in- 
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tentiaiiall J  done,  or  was  produced  by  nagligeiioe  or  mare  aoci- 
dent,  the  company  is  in  no  way  responsible  to  those  who  broke 
it  for  any  injury  to  any  of  them,  at  least  for  any  injury  which 
was  the  direct  result  of  the  breaking.  In  the  next  place,  the 
death  of  deceased  was  not  the  direct  result  of  the  fall  of  the 
wire.  If  the  exposed  end  of  the  wire  had  fallen  upon  deceased 
while  it  was  still  charged  with  a  dangerous  current,  and  by  such 
fall  the  current  was  passed  through  his  body  to  his  injury,  it 
would  be  impossible  to  find  any  negligence  chargeable  to  the 
company.  A  like  result  would  follow  if  the  wire,  after  the  fall, 
continued  to  be  charged  with  the  current,  and,  upon  his  picking 
it  up,  the  current  was  passed  through  his  body  to  his  injury,  at 
least  until  the  company  had  some  notice  of  the  condition  of  ihe 
wire.  In  each  case  the  injury  would  be  attributable,  not  to  the 
company,  but  to  those  who,  by  breaking  the  wire,  had  made  it 
a  cause  of  injury.  But  in  the  case  before  us  the  jury  might 
find,  as  we  have  seen,  that,  after  the  fall  of  the  wire,  it  became 
inert  and  innocuous,  and  could  be  and  was  handled  with  im- 
punity. If  that  be  so,  the  death  was  the  result  of  the  turning  on 
of  the  current  again  by  the  insertion  of  the  new  fuae,  and  the 
exposure  of  the  wire  occasioned  by  the  fall  was  the  only  means 
by  which  the  injury  was  inflicted. 

The  real  question,  therefore,  is  what  duty  devolved  on  the 
company,  under  the  circumstances,  with  respect  to  the  insertion 
of  a  new  fuse,  and  thereby  renewing  the  current  through  this 
wire  ?  The  evidence  does  not  make  dear  that  the  melting  of  the 
fuse  gave  notice  to  the  company  that  the  wire  was  broken  and 
grounded ;  for  the  expert  evidence  is  that  such  melting  might  be 
caused  by  a  short  circuit  resulting  from  a  crossing  of  the  wires 
as  well  as  by  the  grounding  of  a  wire.  Such  melting,  therefore, 
only  gave  notice  that  one  or  the  other  cause  had  operated. 

To  persons  unconnected  with  the  breaking  of  the  wire,  Bxui 
using  the  street  in  the  ordinary  mode,  I  have  no  doubt  the  com- 
pany owed  a  duty  to  refrain  from  sending  a  current  through 
the  wire  imtil  it  was  ascertained  that  it  was  safe  to  do  so.    But, 
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in  my  judgment^  one  who  had  participated  in  breaking  down  the 
wire  cannot  charge  the  company  with  that  duty  until  he  has 
given  it  notice  of  the  broken  wire  and  its  being  grounded.    If 
it  could  be  claimed  that,  in  the  abeenoe  of  proof  that  this  carreoit 
was  carried  on  wires  which  might  cross,  the  jury  might  find 
that  the  melting  of  the  fuse  gave  notice  that  one  of  the  wires  was 
broken  and  grounded,  a  like  distinction  in  the  duty  devolving 
on  the  company  exists.     As  to  persons  unconnected  with  the 
breaking  of  the  wire,  and  traversing  the  street  in  the  oirdinaiy 
way,  its  duty  would  be  to  refrain  from  turning  on  a  carrent 
until  it  had  been  ascertained  it  was  safe  to  do  sa    But  to  one 
who,  like  deceased,  had  participated  in  breaking  down  and  ex- 
posing the  dangerous  wire,  and  who  thereafter  intermeddled 
with  it,  the  company  owed  no  duty  except  to  refrain  from  will- 
ful acts  to  their  injury.    The  subsequent  handling  of  the  wire, 
which  was  exposed  by  the  breaking  and  fall,  was  a  mere  contin- 
uation of  the  act  which  had  broken  the  wire  and  caused  it  to  fall 
With  respect  to  that  wire,  the  gang  of  whidi  deceased  was  one 
were  either  trespassers,  or,  at  the  most,  licensees,  and  the  meas- 
ure of  duty  to  such  is  that  above  stated.    Phillips  v.  Library  Co,. 
26  Vroom,  307.    The  result  is  that  the  evidence  did  not  justify 
the  submission  to  the  jury  of  the  question  of  the  company's 
liability,  because  it  did  not  show  that  the  company  was  guilty 
of  breach  of  a  duty  which  it  owed  to  the  deceased.    There  should 
therefore  have  been  a  verdict  directed  for  the  company,  and  for 
the  refusal  to  direct  such  verdict  the  judgment  must  be  reversed. 


Note. — This  was  affirmed  as  McGilvery  v,  Newark  BUe.  L.  d  Power  Co,, 
63  N.  J.  L.  591. 


Note. — See  note  on  Anderaon  v.  Jersey  City  Eleo,  Light  Co, — E.  Q.  K. 
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BocKB  T.  (yFhJLHXRTYy  Beepondent^  v.  Nassau  Elbotbio  Rail- 

soAD  Company^  AppeUant. 

Vmo  York  8uprmn€  Court,  Apfiellat0  Division,  Second  Department,  Novem- 

her,  1898. 

(34  App.  Div.  74.) 

IHJUBT  TO  TBAVELEB  BT  SHOCK — ^RX8  IPSA  LOQUITUB. 

Plaintiff,  walking  in  the  street,  was  twice  thrown  down,  at  about  the  time 
and  place  where  defendant's  trolley  wire,  brc^en,  fell.  Held,  a  question 
for  the  jury  whether  her  fall  was  occasioned  by  shock  from  the  wire. 

The  fact  that  a  trolley  wire  breaks  and  falls  into  the  street  raises  a  pre- 
sumption of  negligence  which,  in  an  action  based  on  injuries  caused 
thereby,  the  company  is  bound  to  overcome. 

Testimony  that  the  company  in  the  construction  of  its  trolley  wire,  a  ad 
the  supports  for  the  same,  used  the  best  material  in  the  market  and 
that  in  common  use;  and  examined  them  once  in  every  four  days;  and 
examined  the  wire  which  broke  and  its  supports  the  day  before  the 
accident,  held,  not  necessarily  to  overcome  this  presumption,  first,  be- 
cause it  came  from  interested  witnesses,  employes  of  the  company, 
charged  with  the  duty  of  inspection,  whom  the  jury  were  not  bound  to 
believe;  and  second,  because  there  was  evidence  to  warrant  the  finding 
that  a  device  employed  by  the  company,  called  a  "breaker  system,"  de- 
signed to  throw  the  current  off  the  wire  the  moment  it  came  in  eontact 
with  the  ground  was  either  not  properly  adjusted,  or  was  not  in  proper 
working  order. 

Case  of  this  series  cited  in  opinion:  Jonee  v.  Union  Railway  Co,,  vol.  7,  p. 
447. 

Appeal  by  defendant  from  judgment  of  Supreme  Court, 
ElingB  County,  entered  on  a  verdict  of  $7,000  for  plainitifiF,  and 
from  an  order  denying  motion  for  new  trial  made  upon  the 
minutes. 

Clarence  J.  Sheam  {Henry  Yange  with  him  on  the  brief), 
for  the  appeUant. 

Thomas  E.  Pearsall,  for  the  respondent 
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Hatgh^  J.:  Although  the  record  m  this  ease  is  somewhat 
yolumiiu>us,  in  its  disposition  bui  little  discussion,  is  i^uired. 
It  is  undisputed  that  the  defendant's  trolley  wire  broke,  and 
one  end  of  the  broken  piece  fell  to  the  ground.     The  pUimtiff, 
at  the  time  when  the  wire  broke,  was  passing  along  the  street, 
as  was  lawfully  her  right;  and  at  about  the  time  the  wire  fell 
she  was  iji  its  immediate  vioinity.    The  evidence  satisfactorily 
disclo6€6  that  she  received  a  shock  of  electricity  sufficieiitly  vio- 
lent to  throw  her  to  the  ground,  and  that  uponi  regaining  her 
feet  she  was  again  shocked  and  was  again  throwni  down.   While 
much  argument  by  the  appellant  is  devoted  to  showing  that  the 
plaintifiF  was  not  in  the  vicinity  where  the  wire  groonded^  yet 
plaintiff's  testimony  was  that  something  struck  her  upon  the 
back;  that  she  received  a  shock,  and  the  testimony  of  an  eye- 
witness was  that  the  wire  was  near  her  when  it  felL     That  she 
was  thrown  do^vn  twice  is  not  disputed,  and  it  was  for  the  juiy 
to  say  whether  her  fall  was  occasioned  by  el'x^trical  sho(^  Meas- 
urements ^nd  statements  of  witnesses  as  to  particular  places 
where  the  wire  struck  or  remained  upon  the  ground  aone  not  con- 
clusive.   It  is  not  entirely  clear  from  the  testimony  whether  she 
received  the  shock  by  coming  in  contact  with  the  wire,  or  whether 
she  occupied  such  a  position  as  caused  her  body  to  form  a  circuit 
through  which  the  electricity,  flowing  from  the  broken  wire,  or 
some  part  of  it,  passed.    Either  conclusion^  we  think,  is  permis- 
sible from  the  testimony. 

The  injuries  which  the  plaintiff  thus  received  were  serioos 
and,  as  the  evidence  tended  to  establish,  permanent  in  character. 
While  it  is  true  that  injuries  arising  from  fright  alone  do  not 
authorize  a  recovery,  yet  where  there  is  physical  injuiy  accom- 
panying fright,  it  furnishes  basis  for  a  recovery  of  damage. 
Here  tJie  jury  were  authorized  to  find  the  existence  of  electrical 
shock  and  fright  produced  by  it,  the  whole  causing  plaintifPs 
preeent  condition.  The  falling  of  the  trolley  wire  into  the 
street  raised  a  presumption  of  negligence  on  the  part  of  the  de- 
fendant, and  in  the  absence  of  contributory  negligence,  as  to 
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idiidb  no  daim  was  made  that  it  existed,  created  a  liability  far 
the  injuries  thus  sustained,  unless  the  defendant  satisfactorily 
explained  the  conditions  so  as  to  overcome  the  presumption  of 
negligence  which  thus  arose.  Jones  v.  Union  Railway  Co.,  7 
Am.  Electl.  Cas.  447,  18  App.  Div.  267.  The  defendant  claims 
that  by  its  proof  it  successfully  met  the  presumption,  and  estab- 
lished by  condusive  evidence  that  it  was  without  fault.  In  this 
regard  it  is  contended  that  its  evidence  established  that  it  used, 
in  the  construction  of  its  troUey  wire,  and  the  supports  for  the 
same,  such  nLaterial  as  is  commonly  in  use  for  such  purpose, 
and  the  best  which  the  market  affords ;  and  that  its  method  of 
oonstruction  and  supports  was  in  accordance  with  the  best  plan 
which  practical  use  has  demonstrated  to  be  proper. 

It  is  also  contended  by  the  defendant  that,  in.  addition  to 
thus  establishing  the  use  of  proper  material  and  care  in  con- 
struction, it  had  a  system  of  inspection  under  which  its  trolley 
wire  and  the  supports  were  carefully  examined  at  least  once  in 
every  four  days;  and  in  addition  thereto  that  the  wire  which 
broke,  and  the  supports  in  connection  therewith,  were  inspected 
the  day  before  the  wire  broke,  and  found  to  be  in  perfect  order. 

We  think  there  are  two  considerations  appearing  in  the  tes- 
timony, which  answer  this  claim.  The  system  of  inspection 
which  the  defendant  claims  to  have  existed  rests  for  its  support 
upon  the  testimony  of  interested  witnesses,  charged  with  the 
duty  of  discharging  this  obligation.  Under  well-settled  rules, 
therefore,  this  testimony  was  that  of  interested  persons,  who 
had,  or  might  have,  a  motive  for  shielding  themselves  from 
blama  Under  such  circumstances  their  credibility  was  in- 
volved, and  became  a  question  to  be  determined  by  the  jury. 
Volkmar  v.  M.  B.  Co.,  134  N.  Y.  418. 

In  addition  to  this,  it  was  disclosed  by  the  testimony  that  the 
defendant  employed  a  device  called  the  breaker  system,  which, 
when  properly  constructed  and  in  proper  working  order,  would 
throw  the  current  off  the  wire  the  moment  it  camie  in  contact 
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with  the  ground.  This  device  was  explained  by  Professor  Shel- 
don, an  expert  witness  oalled  by  the  plaintiff,  whose  testimoiiy 
upon  this  subject  is  adopted  by  the  defendant  as  oorrect.  This 
witness  testified  that  this  breaker  would  have  the  effect  claimed 
for  it  if  it  was  properly  adjusted. 

As  we  have  before  observed,  the  jury  were  authorized  to  find 
that  the  plaintiff  received  her  injuries  by  reason  of  the  passage 
through  her  body  of  the  current  of  electricity  comiiig  from  the 
ground  after  the  same  had  escaped  thereto  from  the  broken  wire. 
Upon  this  subject  Professor  Sheldon  said:  "The  trolley  wire 
and  the  system  of  feeders  constitute  a  good  conductor;  the  rail 
and  the  supplementary  conductors  for  return  also  constitute  a 
good  conductor;  the  wire  striking  the  ground,  as  between  it 
and  the  rail,  between  its  terminal  and  the  rail,  a  fairly  laige 
resistance,  if  the  human  body,  through  the  shoes,  throu^  the 
feet,  should  be  interposed  between  those  two  points,  the  rail 
and  the  wire — ^the  wire  should  strike  the  ground — ^the  human 
body  offering  resistance  about  the  same  as  that  of  the  earth 
would  divide  the  current  with  the  earth  in  returning  it  to 
the  rail"  The  jury  were,  therefore,  authorized  upon  dds 
testimony  to  find  that  the  automatic  device  was  either  not 
properly  adjusted,  or  was  not  in  proper  working  order,  for  had  it 
operated  properly  the  current  would  have  been  immediately 
cut  off,  and  thus  none  passed  through  the  body;  whereas  it 
continued  to  escape  for  a  period  long  enough  to  twice  shock 
the  person.  Under  such  circumstances  the  jury  were  per- 
mitted to  find  that  the  condition  of  the  wire  and  its  appli- 
ances were  not  consistent  with  the  testimony  of  the  defendant, 
and  therefrom  conclude  that  the  defendant  was  guilty  of  neg^ 
ligence  ini  not  discharging  its  duty.  Scherer  v.  Holly  Man- 
ufacturing  Co.,  86  Hun,  37.  It  follows,  therefore,  that  this 
claim  of  the  defendant  may  not  be  sustained. 


.  I 

It  follows  that  the  judgment  <  ~    j^L]^  affinoBdi  Hffif  aoite'^ 
Judgment  and  order  unan'  ^■fc-    ^  ^^^.  s:^^  .     ^M 


Note. — See  Mr.  Keasbey's 
III.    ' 
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Thb  City  of  Kansas  Oitt,  E^ansas^  v.  Gbaos  Fils  bt  aIm 

Kanwu  Supreme  Court,  Jan.  7,   1899. 
(60  Kan.  157.) 

Ilf  JURT   BT   KUECTBIO    SaOCK — JOINT  UABHITT. 

(Head-note  bj  the  Court) 

When  an  electric  light  wire  in  a  city  breaks  and  falls  down  and  remains 
in  the  street  for  three  weeks,  constitutiDg  thereby  a  dangerous  obstruc- 
tion to  travel,  and  causing  injury  to  a  passer-by,  both  the  city  and  the 
electric  light  company  are  presumed  from  the  lapse  of  time  to  have 
knowledge  of  its  condition  and  dangerous  character,  and  both  may  be 
joined  in  an  action  for  damages  for  injuries  resulting  from  their  negli- 
gent omission  to  cause  the  wire  to  be  repaired.  Dostbb,  C.  J.,  dis- 
senting. 

In  an  action  for  damages  against  two  joint  tort  feasors,  the  court  may, 
after  verdict  against  both,  for  good  cause  refuse  a  new  trial  to  one  while 
allowing  it  to  the  other. 

Appeal  by  defendant  from  judgment  of  Court  of  Common 
Pleas,  Wyandotte  county. 

T.  A.  Pollard,  City  Attorney,  aod  George  B.  Watson,  for 
plaintiff  in  error. 

Dail  &  Bird,  for  defendants  in  error. 

DosTEB,  C.  J. :  This  was  an  action  brought  by  Graoe  File, 
a  little  girl,  against  the  city  of  Kansas  City,  Kao.,  and  the 
Consolidated  Electric  Light  &  Power  Company,  to  recover  dam- 
ages for  injuries  sustained  on  account  of  the  negligence  of 
the  defendants  in  allowing  one  of  the  oonduxjting  wires  of  the 
light  company  to  break  and  fall  to  the  street,  and  with  which, 
while  remaining  in  the  street  and  when  charged  with  an  eleo- 
trio  current,  she  came  in  contact  While  not  pertinent  to  any 
legal  aspect  of  the  case,  it  is  interesting  to  note  that  the  broken 
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ends  of  the  wire  were  about  80  feet  apart,  one  of  them  lying 
upon  the  ground,  the  other  suspended  in  the  air,  or,  possibly, 
resting  against  one  of  the  supporting  poles.  This  breakage 
in  the  wire,  as  electricians  explain,  and  as  is  oommofQ  observa- 
tion, destroyed  the  continuity  of  the  circuit  so  far  as  the  usual 
conducting  medium  was  concerned.  However,  the  electric 
current  was  on  at  the  time  of  the  little  girl's  injuries,  and 
therefore  must  have  been  passing  between  the  broken  ends  of 
the  wire  tlirough  the  earth  and  the  supporting  pole  spoken 
of,  cr  through  space  without  any  visible  conducting  medium,— 
a  rare,  if  not  hitherto  unobserved,  phenomenon,  as  experts 
stated.  The  plaintiff  ignorantly  and  innocently  took  hold  of 
the  end  of  the  wire  lying  upon  the  ground,  and  was  severely 
and  permanently  injured  by  the  consequent  shock.  A  verdict 
and  judgment  were  rendered  in  her  favor.  The  defendants 
filed  separate  motions  for  a  new  trial.  That  of  the  electric 
light  company  was  sustained;  that  of  the  city  overruled;  and 
it  therefore  prosecutes  error  to  this  court. 

The  first  claim  of  error,  and  the  one  principally  discussed, 
is  the  misjoinder  of  the  city  and  the  electric  light  company 
as  defendants.  It  is  contended  that  the  obligation  of  these 
two  j)arties  to  prevent  the  electric  wires  from  becoming  obstruc- 
tions or  agencies  dangerous  to  the  people  of  the  city  proceeds 
from  different  sources ;  that  no  relations  of  contract  or  of  pub- 
lic or  municipal  policy  existed  between  them  making  the  care 
of  the  wires  a  joint  duty;  that  no  obligation  rested  upon  the 
city  to  inspect  the  wires  of  the  electric  light  company,  or  to 
superintend  the  business  of  lighting  the  streets,  so  as  to  charge 
it  jointly  with  the  company  for  damages  resulting  fn>m  the 
latter^s  delinquencies.  We  are,  however,  constrained  to  view 
the  rule  of  practice  differently  from  that  taken  by  the  city. 
Thene  is  no  question  but  that  separate  actions  might  have  been 
maintained  against  the  defendants  and  separate  judgments 
recovered.  However,  but  one  satisfaction  could  be  had.  The 
policy  of  the  Code  is  to  settle  the  whole  subject-matter  of  any 
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oantroversy  in  one  action.  This  rule  of  policy  is  collecjtible  out 
of  several  of  the  sections  relating  to  the  joinder  of  parties  and 
of  causes  of  action.  Whatever  may  have  been  the  rules  of 
practice  at  common  law,  the  Code,  which  in  legal  as  well  as 
in  equitable  actions  seeks  the  adjustment  of  inter-related  con- 
troversies in  a  single  suit,  lends  strong  countenance  to  the 
joinder  of  defendants  in  such  cases,  if  the  plaintiff  so  elects; 
but,  aside  from  the  rules  of  the  Code,  and  going  to  the  meta- 
I^ysical  question  of  relationship  between  the  two  defendants, 
there  was  a  community  of  action^  or  rather  of  negligent  omis- 
sion, upon  their  part  Each  was  under  obligation  to  see  that 
the  electric  wire  in  question  did  not  fall  down  and  remain 
upon  the  ground, — ^the  city  because  of  the  general  oversight 
of  the  streets  which  the  law  requires  it  to  take,  the  electric 
light  company  because  of  its  obligation  to  prevent  its  prop- 
erty from  becoming  a  dangerous  menace  to  the  public  safety. 
If  it  be  admitted  that  these  obligations  are  different,  or  spring 
from  different  sources,  they  nevertheless  concur  to  one  end, — 
to  the  end  of  avoiding,  among  other  and  similar  consequences, 
just  such  injuries  as  the  plaintiff  sustained.  The  concurring 
neglect  of  these  respective  obligations  produced  a  single  con- 
sequence, and  must  therefore  be  viewed  as  joint  and  mutual. 
The  petition  alleges  that  the  wire  in  question  broke  and 
remained  down  for  three  weeks  before  the  accident  occurred. 
This  was  time  enough  to  charge  the  city  as  well  as  the  com- 
pany with  knowledge  of  its  condition,  and  from  which  its 
concurrent  disregard  of  its  duty  is  plainly  to  be  inferred.  In- 
asmuch as  the  duty  in  question  rested  upon  both  city  and  com- 
pany, and  inasmuch  as  each  possessed  knowledge  of  the  oth- 
er's failure  to  discharge  the  obligation,  it  can  fairly  be  said 
that  each  so  concurred  in  the  other's  negligence  as  to  mutu- 
ally and  jointly  with  it  conduce  to  the  plaintiff's  injury. 

Error  is  claimed  because  of  the  refusal  of  the  court  to  grant 
a  new  trial  to  the  city,  while  allowing  one  to  the  electric  light 
ccMnpany.     The  case  against  the  two  defendants  was,  of  course, 
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tried  as  a  single  action.  What  the  reason  was  for  awarding 
a  new  trial  to  one  while  refusing  it  to  the  other,  is  not  sat- 
isfactorily shown  by  the  record.  Counsel  in  argament  say  the 
court  thought  that  the  evidence  of  the  electric  light  oompanVs 
ownership  of  the  line  of  wire  upon  which  the  accident  occurred, 
was  not  satisfactorily  established.  If  so,  its  action  was  jus- 
tifiable. Be  that  as  it  may,  no  legal  reason  exists  why  a  new 
trial  might  not  be  granted  to  one  defendant  and  denied  the 
other.  The  plaintiff  could  have  prosecuted  actions  against 
them  separately  and  recovered  separate  judgments.  Neither 
one  had  the  right  to  insist  upon  the  joinder  of  the  other  with 
it;  and,  in  fact,  as  already  stated,  the  city  objected  to  the 
joinder  of  the  electric  light  company  with  it  Inasmuch  as 
separate  actions  could  have  been  maintained  against  each  of 
the  defendants,  neither  one  of  them  had  the  right  to  insist  that 
the  other  be  retained  in  the  case  until  final  trial  and  judgment 
The  plaintiff  in  error,  in  support  of  its  position,  cites  ihe  cases 
of  Raymond  v.  Keseherg,  83  Wis.  303,  64  N".  W.  612 ;  Ever- 
road  V.  Oahhert,  83  Ind.  489,  and  Albright  v.  McTighe,  49  Fed. 
817.  The  reasoning  of  these  cases,  however,  does  not  commend 
itself  to  us.  Many  other  claims  of  error  are  made.  We  have 
carefully  examined  them  all,  but  do  not  find  any  of  them  well 
founded.  The  judgment  of  the  court  below  is  therefore  af- 
firmed. 

DosTEB,  C  J.,  wrote  dissenting  opinion. 


Note. — See  Mr.  Keasbey's  note  to  next  case. 
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Thb  New  Yokk  &  New  Jebsey  Telephone  CoicPAinr  et  ai- 

V.  GoEDON  Bennett. 

jaew  Jersey  Court  of  Errora  ond  Appeals,  Mardh  6,  1899. 

(62  N.  J.  L.  742.) 
Shock  from  livb  wax  in  highway. 

(Head-note  bj  the  Court) : 

The  plaintiff  picked  up  a  wire  that  was  lying  in  a  public  highway,  and 
was  injured  by  an  electric  current.  He  brought  suit  against  the  tele- 
phone company,  whose  wire  it  was,  and  against  the  trolley  company, 
whose  current,  it  was  contended,  did  the  harm.  Held,  that  the  questlcn 
whether  the  linemen  of  the  telephone  company  had  been  reasonably 
diligent  in  discovering  the  fallen  wire,  and  in  preventing  probable  injury, 
was  properly  left  to  the  jury. 

Whether  the  failure  of  the  trolley  company  to  use  guard  wires  was  n^li- 
gence  by  which  the  plaintiff  was  injured,  was  for  the  jury. 

Cases  of  this  series  cited  in  opinion:  8uhurh(m  Eleo,  Co.  v,  Nugent,  vol.  6, 
p.  23S;  Trenton  Paaa.  Ry.  Co,  v.  Bennett  d  Cooper,  vol.  7,  p.  444. 

Appeal  by  defendants  below  from  judgment  of  Supreme 
Court,  upon  a  verdict. 

Flavel  McGee,  for  plaintiflF  in  error,  N.  Y.  &  N.  J.  TelepU.  Ca 

Charles  L.  Corhm,  for  plaintiff  in  error,  Atlantic  Highlands, 
R  B.  &  L.  B.  Electric  Ry.  Ca 

Edmund  Wilson,  for  defendant  in  error. 

Garbison,  J. :  The  plaintiff,  a  countryman,  who  had  driven 
into  the  town  of  Bed  Bank,  stopped  his  horse  near  a  drinking 
foumtain  that  stood  at  the  intellection  of  Front  and  Broad 
stiiBets ;  and  in  order  to  remove  some  wire  that  lay  in  the  street, 
between  his  horse  and  the  fountain^  picked  it  up,  and  received 
through  it  a  powerful  electric  current,  that  inflicted  permanent 
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injuriee,  for  which  he  brought  suit  against  the  New  York  k 
New  Jersey  Telephone  Compan.y,  whose  wire  it  was,  and  against 
the  Atlantic  Highlanids,  Ked  Bank  &  Long  Branch.  Electric  Rail- 
way Company,  whose  current,  it  was  contended,  did  the  harm. 

The  defendants  were  each  maintaining  wires  in  a  public  high- 
way, in  the  exercise  of  franchise,  not  of  an  easemenL  Hence 
each  was  bound  to  take  reasonable  care  not  to  injure  other  users 
of  the  streets.  Suburban  Electric  Co.  v.  Nugent,  6  Am.  Elect). 
Cas.  238,  29  Vroom,  658 ;  Trenton  Pass.  By.  Co.  v.  Bennett 
and  Cooper,  7  Am.  ElectL  Oas.  44,  31  Vroom^  219. 

One  factor  in  the  measure  of  reasonable  care  is  the  ]^robable 
result  of  negligence.  In  the  use  of  a  powerful  electric  cunent 
in  the  public  streets,  reasonable  care  is  great  care. 

If  it  was  the  duty  of  tbe  telephone  company  to  use  rdasaor 
able  care  to  prevent  its  wires,  which  were  comparatively  hann- 
less,  from  coming  in  contact  witli  naked  wires  that  carried  a 
powerful  electric  current,  and  if  it  was  the  duty  of  the  trolley 
company  using  such  powerful  current  to  protect  its  naked  wires 
from  such  contact  by  the  use  of  a  degree  of  care  reasonably 
proportionate  to  the  probable  results,  neither  of  these  defend- 
ants has  any  just  ground  to  complain  of  the  charge  of  the  trial 
court 

For  by  its  charge  the  court  did  not  permit  the  jury  to  hold 
either  of  the  defendants  to  so  strict  an  account  in  its  use  of  the 
public  streets.  On  the  contrary,  in  respect  to  each  its  liabil- 
ity was  limited  to  a  single  act  of  alleged  negligence,  xxpoot 
which  there  was  proof  pro  and  con.  Against  the  trolley  com- 
pany the  plaintiflF  was  permitted  to  recover  only  in  case  he 
established  that  its  failure  to  use  guard  wires  was  n^ligence 
by  which  he  was  injured ;  and,  in  regard  to  the  telephone  com- 
pany, the  right  to  a  recovery  was  confined  to  the  single  ques- 
tion of  a  reasonable  diligence  of  its  employes  in  discovering 
the  fallen  wire,  and  in  preventing  the  probable  results.  As 
propositions  of  law,  neither  defendant  can  complain  of  the  sub- 
mission of  these  issues  to  the  jury,  unless  there  was  in  the  case 
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no  testimosiy  competeat  to  the  establishment  of  the  affirmative 
propoeitions  of  fact  involved.  That  there  was  with  respect  to 
tJie  use  of  the  guard  wires  such  testimony  appears  from  the 
summing  up  of  the  trial  justice,  which  accurately  shows  the 
state  of  the  evidence  upon  this  point:  "Experts  in  electricity 
and  electric  railways  have  been  called  on  both  sides.  On  the 
part  of  the  plaintiff  it  is  claimed  by  this  expert  testimony  that 
the  prudent  management  of  an  electric  railway  requires,  and 
that  it  is  usual  in  such  management,  to  have  a  guard  wire  or 
guard  wires  under  suxxh  circumstances.  On  the  part  of  the 
defendant  railway  company  the  expert  testimony  is  that  it  is 
not  prudent  to  have  such  guard  wires,  or,  rather,  to  put  it 
differently,  that  proper  prudence  does  not  exact  it;  that  there 
is  a  balancing  of  dangers;  that,  on  the  one  hand,  you  consider 
the  constant  danger  that  may  come  from  such  a  wire  being  lia- 
ble to  be  pulled  down,  and  especially  at  curves,  and,  on  the 
other  hand,  the  more  or  less  infrequent  danger  of  an  overhead 
wire  falling  across  the  trolley  wire ;  and  that,  while  in  the  early 
history  of  electric  railways  guard  wires  were  usual,  their  use 
had  at  the  time  of  this  accident  been  in  many  places  abandoned. 
As  I  understand  thje  few  adjudged  cases  there  are  on  this  sub- 
ject, it  is  a  matter  that  must  be  left  to  you  to  determine,  as 
to  what  prudence  required  at  this  particular  place ;  having  re- 
gard to  all  the  circumstances,  and  with  reference  to  the  danger 
:>f  one  of  the  telephone  wires  falling  upon  the  trolley  wire.'' 
The  submission  of  this  question  to  the  jury  was  clearly  not  er- 
roneous. 

Upon  the  question  whether  the  conduct  of  the  linemen  of  the 
telephone  company  showed  reasonable  care,  there  was  likewise 
testimony  upon  which  the  verdict  may  legally  rest.  Several 
witnesses  spoke  of  the  interval  of  time  that  elapsed  between 
the  falling  of  the  wire  before  it  burned  off,  and  between  its 
borning  off  and  the  accident  to  the  plaintiff;  estimating  each 
period  at  fromr  two  to  four  or  five  minutes.  During  these 
periods  occurred  the  episode  of  the  horse  that  became  entangled 
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in  the  wire.  There  was  testimony,  also,  as  to  the  attitude 
of  the  linemen  during  these  periods,  and  that  they  had  to  be 
sent  for  before  they  came  to  the  plaintiflf's  relief.  As  this 
is  not  a  rule  to  show  cause,  it  is  immaterial  whether  the  em- 
ployes of  the  telephone  company  contradict  this  testimony,  or 
whether  their  version  of  the  occurrence  would  absolve  them 
from  negligenca  The  question  was  a  proper  one  to  be  left  to 
a  jury.  It  was  properly  submitted,  and  there  was  testimony 
that,  if  believed  by  the  jury,  established  the  negligence  of  the 
telephone  company.  The  case  turns  upon  the  above  proposi- 
tions of  fact,  and  not  upon  the  application  to  them  of  any  prin- 
ciple of  law  that  is  not  thoroughly  established. 

The  contributory  negligence  of  the  plaintiff  was  likewise  a 
jury  question,  pure  and  simple.  How  much  a  countryman 
would  know  about  the  danger  of  picking  up  a  wire  in  the  streets 
of  a  town,  what  inferences  he  ought  to  have  drawn  from  what 
he  saw,  and  whether,  on  the  whole,  his  conduct  showed  less 
than  reasonable  caution,  were  entirely  within  the  domain  of 
fact.  Stress  was  laid  upon  the  circumstances  that  he  had  seen 
the  horse  that  became  entangled  in  the  wire;  but  that  affair 
was  susceptible  of  tw^o  inferences,  one  of  which  was  that  the 
horse  was  scared  by  the  mere  contact  with  the  wire,  not  by  the 
transmission  of  an  electric  current. 

Two  questions  to  which  objection  was  made  by  the  telephone 
company  were  allowed  by  the  trial  justice,  upon  which  error 
has  been  assigned :  First,  whether  the  plaintiff,  in  going  with 
his  horse  direct  to  the  fountain,  would  have  come  in  contact 
with  the  wire.  This  inquiry  was  proper.  It  bore  upon  the 
reasonableness  of  the  plaintiff's  conduct  in  removing  the  wire. 
The  other  question  was  whether  the  linemen  were  still  up  the 
poles  when  the  plaintiff  came  in  contact  with  the  wire.  This 
bore  upon  the  conduct  of  the  defendant's  servants,  and  was 
properly  admitted.  A  number  of  questions  that  were  put  by  the 
telephone  company  and  overruled  have  become  of  no  moment, 
for  the  reason  that  they  concerned  matters  upon  which  the  lia- 
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bility  of  the  defendant  was  not  permitted  to  turn.  Finally, 
upon  the  question  of  damages  the  court  below  was  clearly  right 
in  excluding  the  testimony  of  a  witness  called  to  see  how  much 
use  he  had  of  his  hand  after  an  accident  somewhat  similar 
to  the  plaintiff's.  Xeither  was  there  any  error  in  the  charge 
that,  if  the  plaintiff  had  employed  a  responsible  and  reputable 
j>hy8ician,  he  (the  plaintiff)  had  a  right  to  assume  that  the 
treatment  was  proper,  and  could  not  be  kept  out  of  damages 
l)€cause  with  a  better  physician  he  might  have  had  better  re- 
sults. If  he  used  reasonable  care  to  select  a  reputable  doctor, 
it  was  enough. 

There  is  in  the  case  no  error  for  which  the  judgment  should 
be  disturbed. 


Note. — ^"Although  the  absence  of  guard  wires  may  be  an  element  of 
negligence,  yet  it  cannot  be  said  as  a  matter  of  law  that  either  or  both  of 
two  companies  maintaining  different  lines  of  wires  in  the  same  street  are 
bound,  in  the  absence  of  negligence  to  maintain  guard  wires  for  the  pur- 
pose of  preventing  the  harmless  wires  of  the  one  from  coming  in  contact 
with  the  dangerous  wires  of  the  other."  Keasbey  on  Electric  Wires,  sec.  269 ; 
Albany  v.  Watervliet  Turnpike  d  R.  R,  Co,,  76  Hun,  136,  27  N.  Y.  Supp. 
848,  4  Am.  Electl.  Cas.  367;  Block  v,  Milwaukee  Si,  Ry,,  89  Wis.  371,  61 
X.  W.  Rep.  1101,  5  Am.  Electl.  Cas.  293.  In  the  absence  of  guard  wires, 
and  negligence  being  found,  both  companies  may  be  held  liable  for  the 
injury.  United  Electric  Co,  v,  Shelton,  89  Tenn.  423,  14  S.  W.  Rep.  863; 
McKay  v.  Southern  Bell  Teleph,  Co,,  111  Ala.  337,  19  So.  Rep.  695,  6  Am. 
Electl.  Cas.  223;  Western  Union  Tel,  Co.  v.  Thorn,  28  U.  S.  App.  123,  64 
Fed.  Rep.  287,  5  Am.  Electl.  Cas.  283. 

With  regard  to  the  proper  precaution  to  be  used  for  keeping  telephone 
wires  from  coming  in  contact  with  heavily  charged  wires,  see  Keasbey  on 
Elec.  Wires,  sec.  198;  Nebraska  Teleph,  Co.  v.  York  Oas  d  Elec,  Light  Co,, 
17  Neb.  284,  43  N.  W.  Rep.  126,  3  Am.  ElecU.  Cas.  364.  £.  Q.  K. 
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The  Alton  Bailway  and  Illuminating  Company  v.  Thomas 

L.  FouLDs^  Adm'r. 

nUnaiB  Appellate  Court,  March  10,  1899. 

(81  ni.  App.  322.) 

Death  bt  shock  from  electrio  lamp. 

Plaintiff's  wife,  taking  hold  of  the  wire  or  metal  socket  of  an  electric  lamp 
in  her  house,  in  the  act  of  lighting  it>  received  a  fatal  shock. 

There  was  evidence  of  a  grounded  primary  wire,  and  of  conditions  rendering 
it  possible  for  the  current  to  pass  around  instead  of  through  the  trans- 
former; neither  of  which  alone  could,  but  both  together  might,  have 
caused  the  deadly  current  to  enter  the  house,  resulting  in  the  death  la 
question. 

Heldf  that  the  question  of  defendant's  negligence  was  proper  for  the 
jury. 

Statement  of  the  case:  The  appellee's  d\inelliiig  house,  eixoept 
the  basement,  in  the  city  of  Alton,  was  wired  and  electrio  lamps 
placed  therein  by  appellant,  about  June  1,  1896,  and  the  base- 
ment was  wired  and  one  or  more  lamps  installed  therein!  by  it 
two  or  three  months  later,  and  appellant  furnished  light  for  the 
house. 

About  six  o'clock  in  the  evening  of  September  26th  of  that 
year,  appellee's  wife,  Ellen  A.,  went  down  into  the  basement 
to  turn  on  the  light,  so  that  the  iceman,  who  had  preceded  her, 
could  see  where  to  put  the  ice.  Immediately  on  taking  hold 
of  the  lamp,  she  received  a  shock  and  fell  to  the  ground  floor, 
and  in  falling  came  in  contact  with  the  iceman,  who  was  stand- 
ing close  to  her,  and  he  also  received  a  shock  from  the  contact 
that  knocked  him  down.  As  soon  as  he  regained  his  feet,  ob- 
serving that  she  still  held  the  lamp  or  wire,  he  tried  to  separate 
her  from  it,  and  was  thrown  away  from  her  some  distance.  He 
got  up  and  went  to  the  ice  wagon^  about  200  feet  distant,  and 
informed  his  companion  of  the  occurrence,  and  he  went  to  a 
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Dr.  White's  house,  about  300  feet  from  Dr.  Fould's  house,  and 
informed  people  there  of  the  accident,  and  Dr.  White  and  both 
ice-men  went  to  Dr.  Foulds'  house.  As  Dr.  White  went  into 
the  cellar  he  saw  electric  sparks  trickling  along  the  cellar  botr 
tom  and  saw  Mrs.  Foulds  lying  on  the  bottom  of  the  cellar, 
when  he  stooped  down  and  moved  her  about  six  inches,  and  in 
doing  so  was  knocked  back  to  the  cellar  steps.  Soon  thereafter 
appellee,  who  had  been  at  his  bam,  came,  and  on  being  informed 
of  the  situation  and  danger,  he  wrapped  a  piece  of  old  carpet 
about  the  wire  and  succeeded  in  releasing  it  from  his  wife's 
grasp.  From  the  time  Mrs.  Foulds  took  hold  of  the  lamp  to 
tiim  on  the  light,  to  the  time  when  she  was  separated  from  it, 
from  ten  to  fifteen  minutes  elapsed,  and  about  this  time  the 
family  physician  arrived,  but  Mrs.  Foulds  was  dead.  An  ex- 
amination by  the  physician  revealed  a  scar  inside  the  right 
thumb  and  forefinger,  and  a  bum  some  two  or  three  inches  in 
width  extending  down  her  back  to  her  hips,  so  badly  charred 
that  when  touched  it  crumbled  in  his  hands. 

Appellee  brought  suit  against  appellant  in  action  on  the  case 
for  carelessly  and  negligently  permitting  its  wires  and  con- 
ductors of  the  electric  current,  and  other  appurtenances  con- 
nected therewith,  used  to  furnish  lamps  and  lights  to  plaintiff 
and  his  intestate,  to  become  and  remain  out  of  repair  and  with- 
out proper  and  suflScient  insulation,  and  the  wires  uninsulated, 
to  come  in  contact  with  trees,  whereby  the  current  escaped  there- 
from and  became  grounded  and  liable  to  be  communicated  to 
persons  using  said  lamps,  and  in  carelessly  and  negligently  per- 
mitting its  transformer  and  appurtenances  used  in  furnishing 
such  light  to  become  and  remain  out  of  repair  and  without 
proper  insulation,  and  by  reason  thereof  said  current  passed 
through  the  body  of  plaintiff's  intestate,  causing  her  death, 
while  she,  in  the  exercise  of  ordinary  care,  was  in  the  act  of 
turning  on  a  lamp  in  the  basement  or  cellar  of  plaintiff's  house. 

A  verdict  and  judgment  was  rendered  in  favor  of  plaintiff 
below  for  $3,500,  and  defendant  has  appealed  to  this  court 
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John  O.  Irwin  and  Henry  8.  Baker,  attorneys  far  appellant 
Travovs  &  Wamock,  attorneys  for  appellee. 

BlGELOW^  J. : 

•      •      •      ••••••••••      •• 

At  the  close  of  the  plaintiff's  evidenoe  in  chief,  it  had  been 
shown  by  evidence  not  afterwards  oontradicted,  that  Mrs.  Fonlds 
was  killed  by  an  electric^  current  that  passed  over  the  wire^ 
connected  with  which  was  the  metal  socket  which  she  held  in 
her  hands;  and  it  had  also,  by  like  evidence,  been  shown  that 
the  current  continued  its  passage  through  her,  until  the  socket 
or  wire  had  been  wrenched  from  her  grasp  by  her  husband, 
ten  or  fifteen  minutes  after  she  first  took  hold  of  it;  but  no 
specific  evidence  had  been  introduced  tending  to  show  how  the 
increased  voltage  that  caused  her  death  got  on  the  wire,  further 
than  that  the  primary  wire  between  the  transformer  near  Dr. 
Foulds'  house  and  the  electric  light  plant,  had  at  times  come 
in  contact  with  the  trees  and  burned  them,  and  that  such  con- 
tact would  make  a  groimd,  and  this  evidence  was  also  not  there- 
after contradicted. 

The  defendant  then  introduced  evidence  tending  to  prove  that 
its  plant  and  appurtenances  were  of  the  best  in  use ;  that  they 
were  kept  in  good  condition,  and  that  insulators  had  been  put 
on  some  of  the  trees  that  the  primary  wire  came  in  contact 
with,  and  that  its  wdres  were  daily  tested  for  groimds,  with 
other  evidence  tending  to  show  that  it  was  not  negligent  in  main- 
tainiuor  and  operating  its  entire  system,  and  it  also  introduced 
testimony  of  several  witnesses  who  testified  that  at  or  about  the 
time  of  the  accident  an'  electrical  storm  was  passing  not  far 
distant. 

It  then  called  a  number  of  expert  witnesses,  who  testified  that, 
in  their  opinion,  the  death  of  Mrs.  Foulds  was  caused  by  a  static 
discharge  of  eloctricity,  in  consequence  of  the  electric  storm, 
and  that  it  could  be  accounted  for  in  no  other  way. 
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Plaintifif,  in  rebuttal,  introduced  several  witnesses,  who  con- 
tradicted defendant's  witnesses  in  r^ard  to  the  existence  of  an 
electric  storm  at  the  time  of  the  accident 

The  plaintiff  then  called  A.  L.  McBej  as  a  witness,  and  his 
testimony  as  abstracted,  was  as  follows : 

**I  live  in  St  Louis,  and  am  a  consulting  electrical  engineer. 
[After  further  qualifying  as  an  expert]  :  "I  visited  the  house 
of  Dr.  Foulds  on  October  1,  1896,  and  I  made  an  examination 
of  the  lines  leading  from  State  street  down  to  the  transformer. 
I  found  that  the  lines  passed  through  a  number  of  trees,  and 
in  one  or  two  places  the  limbs  of  the  trees  had  been  burned 
by  the  wires,  and  tree  insulators  had  afterwards  been  put  in 
on  some  of  the  places.  At  the  time  I  made  the  examination 
there  were  one  or  more  contacts  on  each  of  the  two  lines  where 
the  insulation  had  been  worn  off  and  the  bare  copper  had  come 
in  contact  with  the  limbs.  I  think  the  contact  was  sufficient 
to  produce  a  ground.  A  ground  is  where  the  current  from  the 
wires  leaks  off  by  any  means  to  the  ground.  It  would  simply 
mean  there  is  a  path  for  the  current  to  leave  the  Ynre  and  go 
down  to  the  ground.  I  made  an>  examination  of  the  transr 
former  and  its  surroundings  at  the  same  time ;  I  did  not  exam- 
ine the  transformer;  I  simply  applied  the  magneto  bell  to  the 
wires  on  the  outside  of  the  transformer;  the  test  showed  that 
the  wires  leading  to  the  house  were  clear;  the  magneto  bell  I 
had  was  made  to  ring  at  a  resistance  of  25,000  ohms,  and  ray 
test  showed  that  the  circuit  to  the  trees  had  an  insulating  re- 
sistance greater  than  25,000  ohms ;  I  mean  the  secondary  wires. 
I  further  found  that  there  was  a  slight  ground  on  the  primary 
wires  leading  through  the  trees  to  the  transformer.  At  the 
time  I  made  this  test,  there  were  with  me  Mr.  Chittenden,  Mr. 
Booth  and  Dr.  Foulds.  When  I  made  the  examination  of  the 
transformer,  I  further  found  that  the  wires  that  lead  out  from 
the  transfoi-mer  were  bare;  the  primary  wires  and  the  secondary 
wires  were  not  in  contact ;  there  was  plenty  of  room  for  them 
there,  but  they  were  liable  to  come  in  contact. 
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"'The  top  of  the  pole  had  a  oross-arm  on  it,  and  the  croes-ann 
has  glass  insulators  and  thue  wires  coming  from  the  line  are 
fastened  to  the  glass  insulators  and  this  goes  down  to  the  trans- 
former, and  the  secondary  wires  coming  out  from  the  trans- 
former go  out  to  the  cross-arm,  and  from  there  over  to  the  other 
side  of  the  street  and  into  the  housa     The  transformer  mak- 
ers, in  making  these  coils,  leave  about  ten  inches  or  a  foot  of  the 
wire  on  the  outsida     They  bring  it  to  the  outside  of  the  trans- 
former and  leave  about  eight  or  ten  inches  of  wire  there^  and 
those  wires  are  oonnected  on  the  light  wires,  and  in  making  the 
connection,  they  have  to  scrape  off  the  insulation,  so  as  to  gqt 
a  connection  between  copper  and  copper,  and  after  the  con- 
nection is  made,  the  best  method  is  to  wrap  insulation  prepared 
for  that  purpose  around  those  points,  but  this  was  not  dona 
There  was  enough  wire  there  not  insulated  for  them  to  oome  in 
contact,  and  if  they  had  come  in  contact  they  would  simply  raise 
the  voltage  of  the  wires  that  go  in  through  Dr.  Foulds'  house 
up  to  20,000,  and  if  Mrs.  Foulds  had  touched  this  lamp  hav- 
ing a  ground  on  the  street,  she  would  get  a  voltage  of  either 
1,900  or  2,100,  according  to  the  swinging  of  the  alternating  cur- 
rent.    The  primary  wires  are  first  wrapped  around  the  insula- 
tors on  the  cross-arms  and  then  hang  down  a  little  extra  length 
before  entering  the  transformer,  and  this  is  also  true  of  the 
secondary  wires  on  the  other  side  of  the  transformer.     They 
hang  in  a  loose  ooil  before  fastening  on  the  insulators  on  the 
cross-arras,  and  these  wires  hanging  there  are  in  such  a  posi- 
tion that  they  could  come  in  contact     The  insulation  was  off 
from  all  of  the  wires,  both  the  secondary  and  the  primary. 
The  \vet  weather  would  have  no  effect  whatever  upon  this,  be- 
cause, if  you  have  copper  resting  on  copper,  the  resistance  is 
practically  nothing.     The  wind  would  not  have  very  much  effect 
upon  these  wires  in  bringing  them  together.     It  might  a  lit- 
tle, but  not  very  much.     If  this  increased  voltage  from  the 
primary  wire  had  gone  around  the  transformer  by  these  two 
different  wires,  connecting  it  in  the  way  that  I  have  stated  that 
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they  might,  and  got  into  the  house,  it  would  not  have  caused 
Mrs.  Foulds'  death  if  the  primary  wire  had  not  been  grounded 
in  some  way.  I  heard  the  testimony  of  Dr.  Foulds  and  the 
other  witness  in  regard  to  the  accident  and  the  circumstance 
attending  it^  and  my  opinion  is  that  the  cause  of  the  accident 
is,  there  was  a  connection  outside  of  the  transformer,  so  that 
these  wires  were  connected,  as  I  have  stated  might  have  been, 
and  the  voltage  in  Dr.  Foulds'  house  was  2,000  on  one  wire 
and  1,900  or  2,100  on  the  other,  the  ground  being  on  the  pri- 
mary wire  out  in  these  trees,  and  when  Mrs.  Foulds  touched 
the  lamp  coming  in  contact  with  one  end  of  the  wire,  and  as  she 
was  standing  on  the  ground  that  connected  the  circuit,  she  got 
the  voltage  of  1,900  or  2,100  and  was  killed.  I  do  not  think  the 
lightning  could  have  produced  this  effect  striking  between  the 
house  and  the  transformer.  It  could  not  produce  this  effect  of 
holding.  And  one  reason  that  I  do  not  think  the  lightning 
struck  beyond  the  transformer  on  the  main  line  that  grounded 
on  the  trees,  is,  that  if  the  lightning  had  struck  further  down 
it  would  have  to  pass  the  lightning  arrester,  and  if  it  struck 
between  the  lightning  arrester  and  the  transformer,  it  would 
have  to  pass  through  several  trees,  and  there  are  six  trees  be- 
tween the  State  street  line  and  the  transformer  with  a  number 
of  contacts,  so  that  it  would  have  to  pass  all  of  these  and  it  would 
have  a  tendency  to  ground.  It  seems  to  me  that  if  the  light- 
ning had  struck  the  \^ares,  the  path  offered  it  down  the  trees  is 
of  much  less  resistance  than  the  mica,  insulators  between  the 
two  coils  of  the  transformer,  and  therefore  it  would  get  to  the 
ground  by  the  trees.  I  have  no  interest  whatever  in  this  suit." 
Cross-examination:  "I  merely  say  that  there  was  a  possi- 
bility of  a  contact  between  the  primary  and  secondary  wires  at 
the  transformer.  I  did  not  find  any  contact  between;  the  wires 
at  that  point  when  I  made  the  test  on  October  1,  1896.  I  do  not 
know  whether  there  was  a  contact  at  the  time  of  the  accident  or 
not  I  do  not  pretend  to  know  that.  When  I  made  this  test  T 
found  a  ground  at  certain  trees.     These  trees  began  at  State 
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street,  where  the  main  line  branches  off.  Th^  were  between  the 
main  line  and  the  transformer.  The  ground  caused  by  the  con- 
tact of  these  trees  would  not  of  itself  have  caused  the  death  of 
Mra.  Foulds." 

Re-direct:  "The  ground  by  way  of  the  trees  would  not  have 
caused  the  death  of  deceased  by  itself,  nor  oould  it  have  been 
caused  by  the  defect  in  the  transformer  which  permitted  the  in- 
creased voltage  to  pasfe  through  it,  unless  the  ground  had  been 
there.    It  took  the  two  jointly  to  cause  the  death«" 

The  primary  grounds  on  which  a  reversal  of  the  judgment  is 
sought  are  stated  by  counsel  in  the  form  of  questions,  which  we 
will  endeavor  to  answer,  so  far  as  they  are  unanswered  or  waived. 
They  are  as  follows: 

"First.  Does  the  declaration  state  a  prima  facie  case  t 
•       •...•••••••••• 

Third.  Should  the  instruction  to  find  not  guilty  have  been- 
given,  either  when  the  case  was  first  submitted  or  at  the  oondu- 
sion  of  all  the  evidence  i 

I  [The  remaining  questions  relate  to  pleading  and  practice. 
The  discussion  of  them  by  the  court  is  omitted ;  also  of  the  first 
question,  except  the  following :] 

When  appellant  wired  the  basement  or  cellar  of  appellee's 
house,  and  agreed  to  furnish  him  light  for  hire,  it  well  knew  it 
was  dealing  in  an  element,  delivered  in  a  current  of  high  voltage, 
such  as  was  carried  on  its  primary  wires,  which  was  almost  cer- 
tain to  bring  death  to  the  person  who  turned  on  the  lamp,  if 
there  was  a  ground  of  the  current  on  the  circuit ;  hence,  the  law 
imposes  upon  it  the  duty  to  exercise  a  high  degree  of  care  and 
skill  in  the  delivery  of  the  element  it  had  contracted  for. 

If  tlie  injury  itself  furnishes  a  presumption  of  negligence  so 
as  to  require  the  defendant  to  show,  by  evidence,  that  it  has 
been  guilty  of  no  negligence  that  caused  it,  then  it  logically  fol- 
lows that  all  that  is  necessary  to  be  averred  in  the  declaration  to 
entitle  the  plaintiff  to  recover  for  the  injury  is  the  agreement,  a 
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negligent  breach  of  it  and  the  result ;  also  that  the  plaintiff  has 
not  by  any  n^lect  on  his  part  contributed  to  the  result  There 
are  many  oases  holding  this  rul& 

As  to  the  third  question,  we  have  already  stated  in  substance 
at  least,  that  when  defendant  put  in  its  evidence,  and  the  plain- 
tiff followed  it  by  rebutting  evidence,  the  only  question  for  us 
to  consider  was,  whether  the  court  erred  in  refusing  to  give  to 
the  jury  defendant's  renewed  instruction  to  find  for  the  defend- 
ant. 

This  was  but  ohallenging  the  suflSciency  of  plaintiff's  evidence 
to  sustain  the  verdict. 

Besiaes  the  evidence  of  Dr.  McRey,  two  extra  witnesses  testi- 
fied that  a  person  killed  by  a  static  discharge  of  electricity  does 
not  remain  in  the  condition  Mrs.  Foulds  did,  but  can  be  handled 
with  safety  immediately  after  the  stroke,  and  there  was  no  evi- 
dence to  the  contrary.  There  was  evidence  of  other  witnesses 
besides  Dr.  McRay,  that  the  insulation  of  the  primary  wires  at 
the  trees  back  of  the  transformer  had  been  worn  off  and  that  at 
times  the  trees  had  been  on  fire,  but  imtil  Dr.  McRey  was  called, 
no  witnesses  had  testified  that  the  primary  and  secondary  wires 
at  the  transformer  had  been  left  without  insulation  at  the  place 
where  they  were  liable  to  come  in  contact. 

This  evidence  is  not  contradicted.  It  is  true  no  witness  testi- 
fied to  having  seen  the  wires  in  contact,  but  the  circumstances 
were  such  that  unless  the  deceased  was  killed  by  a  static  dis- 
charge of  lightning  striking  the  secondary  wire,  her  death  could 
not  be  accounted  for  in  any  other  way  than  by  the  coming  to- 
gether of  the  two  wires,  and  if  they  were  not  insulated  the  result 
must  have  been  that  the  current  from  the  primary  wire  passed 
over  the  secondary  wire,  attached  to  which  was  the  lamp  which 
the  deceased  had  hold  of,  and  if  the  current  from  the  primary 
wire  was  groimded  at  the  trees,  it  passed  through  her  body,  caus- 
ing her  death.  Absolute  certainty  is  neither  required  nor  ex- 
pected before  a  fact  can  be  said  to  be  proven  in  a  civil  case.    But 
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when  a  result  is  seem  and  facts  are  proven  that  make  tfao  reenh 
highly  probruble  therefrom,  and  the  result  can  be  efxplained  in  no 
other  way,  the  probability  of  the  existence  of  the  facts  from 
which  only  the  result  could  flow,  must  be  deemed  to  be  proven. 

The  question  whether  deceased  met  her  death  by  a  stroke  of 
Ughtning  ooming  fix>m  any  place  other  than  appeUant's  pLmt, 
and  the  question  whether  her  death  was  caused  through  the  negli- 
gence of  appellant,  as  well  as  the  question  whether  she  was  exw- 
cising  ordinary  care  at  the  time  she  was  killed,  were  all  ques- 
tions of  fact  to  be  found  by  the  jury  from  fill  the  evidence  before 
them ;  and  it  would  have  been  error  for  the  court  to  have  in- 
structed the  jury  at  the  close  of  the  evidence  to  find  for  the  de- 
fendant. 

We  have  examined  the  evidence  with  great  care,  and  are  sat- 
isfied the  jury  have  reached  a  conclusion  fully  warranted  by  it 

We  find  no  error  in  the  record,  and  the  judgment  is  afBrmed. 
Judgment  affirmed. 


Note. — ^The  use  of  tbe  electric  current  for  lawful  purposes  in  the  publie 
streets  is  not  considered  so  dangerous  that  those  who  use  it  are  liable  for 
the  consequences  even  in  absence  of  negligence,  as  for  example,  in  the  caw 
of  the  explosion  of  dynamite  {McAndrewa  v.  Collerd,  42  N.  J.  Law,  189), 
or  the  blasting  of  rocks  in  the  neighborhood  of  a  dwelling  house  (Fay  v. 
Cohoes,  2  N.  Y.  163:  Wood  on  Nuisances,  sec.  750).  In  such  a  case, 
where  the  work  in  the  ordinary  mode  of  doing  it  is  a  nuisance,  the  man 
who  does  it  is  liable  for  the  consequences  even  though  he  is  careful  in  the 
conduct  of  the  work  or  is  careful  in  the  employment  of  an  independent 
contractoi  {Cuff  v.  Newark  d  N,  Y.  R.  Co.,  35  N.  J.  Law,  171).  The  use 
of  the  electric  current  for  light  or  power  may  rather  be  classed  with  the 
cases  where  the  article  is  dangerous  if  not  carefully  dealt  with,  and  yet 
the  dealing  with  it  is  not  in  itself  a  nuisance.  In  such  cases,  the  care 
required  is  commensurate  with  the  danger,  but  there  is  no  liability  except 
for  want  of  such  care,  and  the  liability  in  such  cases  extends  not  merely 
to  persons  with  whom  there  is  an  obligation  by  contract,  but  also  to  tlio 
public  and  all  who,  it  may  reasonably  be  anticipated,  may  be  put  in  peril 
by  the  neglect.  In  all  cases  in  which  any  person  undertakes  an 
act  which,  if  not  done  with  care  and  skill,  will  be  highly  dan- 
gerous to  the  persons  or  lives  of  one  or  more  persons  known 
or  unknown,  the  la.»  ipso  facto  imposes  as  a  public  duty  the  obliga- 
tion to  use  such  care  and  skill.     (Per  Beasley,  C.  J.,  in  Van  Winkle  c. 
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American  Steam  Boiler  Co^  62  N.  J.  Law,  240,  247.)  This  principle  has 
been  applied  to  the  use  of  loaded  fire-arms  (Diwon  v.  Bell,  6  M.  ft  S.  198), 
explosive  or  highly  inflammable  material  {The  Nitro-Olycerine  Case,  15 
Wall.  524 ) ;  poisonous  drugs  ( Thomas  v.  Winchester,  6  N.  Y.  397 ;  Perry 
V.  Smith,  L.  R.  4  C.  P.  Div.  325);  steam  boilers  {Marshall  v,  Weltoood, 
38  N.  J.  Law,  339),  and  to  persons  engaged  in  a  public  employment  with 
dangerous  appliances  {Heaven  v.  Pender,  11  Q.  B.  Div.  603;  Francis  v, 
Cockrell,  L.  R.  6  Q.  B.  184,  601;  Thrussell  v.  Handyside,  20  Q.  B.  Diy. 
359,  363). 

The  same  principle  was  applied  to  the  use  of  dangerous  electric  currents 
in  the  following  cases:  Haynes  v,  Raleigh  Oas  Co.,  6  Am.  Electl.  Cas.  264, 
19  8.  E.  Rep.  344,  114  N.  Car.  203;  Bloch  v.  Miltoaukee  St.  Ry.  Co.,  6  Am. 
Elecil.  Cas.  293,  61  N.  W.  Rep.  IIOL  89  Wis.  371;  Denver  Consol.  Electrio 
Co.  V.  Simpson,  6  Am.  Electl.  Cas.  278,  41  Pac.  Rep.  499,  21  Colo.  371; 
Weetem  Union  Teleg.  Co.  v.  Thorn,  28  U.  S.  App.  123,  6  Aul  Electl.  Cas. 
283,  64  Fed.  Rep.  287 ;  City  Electrio  St.  By.  Co.  v.  Conery,  6  Am.  Electl. 
Oas.  217,  33  S.  W.  Rep.  426,  61  Ark.  381 ;  Atlanta  Consol.  St.  Ry.  Co.  v. 
Owings,  6  Am.  Electl.  Cas.  271,  97  Ga.  603;  Illingsvoorih  v.  Boston  Elec, 
Light  Co.,  5  Am.  ElecU.  Cas.  312,  37  K.  E.  Rep.  778,  161  Mass.  5hS,NetD- 
ark  Electric  Light  d  Power  Co.  v.  Garden,  Adm'r.  of  Mason,  6  Am.  Electl. 
Cm.  275,  39  U.  S.  App.  416,  78  Fed.  Rep.  74;  Perham  v.  Portland  Gen. 
Bl.  Co.  (Oreg.  1898),  7  Am.  Electl.  Cas.  487;  63  Pae.  Rep.  14;  Alton  Ry. 
d  lUum.  Co.  V.  Foulds,  7  Am.  Electl.  Cas.  548.  81  HI.  App.  322;  Ander- 
son V.  Jersey  City  El.  Light  Co.,  7  Am.  Electl.  Cas.  557,  63  N.  J.  Law, 
387»  43  Ail.  Rep.  664. 

For  a  discussion  of  this  subject,  see  Keasbey  on  Electric  Wires,  sec. 
242,  ei  seq.  See,  also,  note  to  Anderson  v,  Jersey  City  El.  Light  Co., 
«3   N.   J.   Law,   387. 

On  the  question  whether  the  injury  itself  furnishes  a  presumption  of 
negligence  and  the  application  of  the  maxim  res  ipsa  loquitur,  see  note 
to  Trenton  Pass.  Ry.  Co.  v.  Cooper,  ante,  p.  446.  E.  Q.  K. 


Jobs  Anderson  v.  The  Jebsey  City  Electrio  Light  Com- 
pany. 

Vew  Jersey  Supreme  Court,  June  12,  1899. 

(63  N.  J.  L.  386.) 
Electric  shock — ^Negligence — pLBADmo. 

(Head-note  bj  the  Court) : 
One  who  uses,  controls,  and  manages  an  dectric  current  of  high  destruo- 
tiTS  power,  in  a  place  where  it  is  reasonably  probable  that  others  must 
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enter  to  work,  owes  to  each  person  who  so  enters  a  duty  to  um  reft- 
Bonable  care  to  maintain  a  proper  insulation  of  such  current. 

Demurrer  to  declaratioiL 

The  second  coimt  of  the  declaration  is  as  f ollawB :  ''Also  for 
that,  whereas,  the  said  defendant,  the  Jersey  City  £l6ctrio  Li^t 
Company,  heretofore,  to  wit,  on  the  25th  day  of  August^  1898, 
was  the  owner  and  did  operate,  manage,  and  control  a  ceo-tain 
electric  light  and  power  plant,  with  its  machinery,  poles,  wires, 
and  appliances,  in  the  city  of  Jersey  City,  in  the  county  of  Hud- 
son aforesaid.  And  whereas,  the  said  defendant,  on  the  day  aod 
year  aforesaid,  in  the  city  of  Jersey  City,  in  the  pursuit  of  its 
said  business,  had  the  management  and  control  of  a  certain  line 
of  electric  light  and  power  wires  extending  through  and  along 
various  streets  in  the  city  of  Jersey  City,  in  ihe  county  of  Hud- 
son aforesaid,  and  into  various  houses  and  buildings  located  on 
the  line  of  said  streets,  one  section  or  portion  of  which  line  ex- 
tended through  and  along  a  certain  street  or  avenue  in  said  city 
called  or  known  as  ^Bergen  Avenue,'  over  which  said  street  the 
said  line  was  suspended  by  poles,  and  from  said  poles  on  Bergen 
avenue  said  wires  were  strung  or  conducted  to  and  into  a  certain 
building  known  as  the  'Carteret  Club  House,'  and  said  wires 
consisting  of  two  lines  of  wires  were  strung  or  suspended  from 
said  line  of  wires  to  a  certain  light  or  air  shaft  in  said  Carteret 
Club  House  to  a  point  in  the  easterly  side  of  said  light  shaft, 
and  were  then  continued  in  a  downward  course  to  a  converter 
and  transformer  on  the  westerly  side  of  said  air  shaft,  and  within 
a  short  distance  of  the  floor  or  bottom  of  said  shaft,  whidi  floor 
or  bottom  of  said  shaft  formed  the  roof  of  the  toilet  room  in  said 
building,  and  said  two  wires  were  then  turned  eastw^ardly  and 
southwardly  and  upwards  into  the  southerly  wall  of  said  light 
shaft,  forming  a  network  of  wires  in  said  shaft  in  said  building 
known  as  the  'Carteret  Club  House,'  And  whereas,  the  said  de- 
fendant, on  the  25th  day  of  August,  1898,  was  accustomed,  and 
for  a  long  space  of  time  theretofore,  to  wit,  for  the  space  of  two 
years,  had  been  accustomed,  to  use  said  line  of  wires  for  the  pur- 
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poses  of  furnishing  light  and  power  to  buildings  and  manuf ao- 
tories  in  said  city  of  Jersey  City  by  electricity,  and  to  that  end 
was  aocufitomed,  and  for  the  said  space  of  time  had  been  accus- 
tomed, to  pass  and  did  pass  through  said  line  of  wires,  and 
through  each  and  every  wire  of  said  line  in  said  air  shaft,  a 
sti'ong  and  powerful  current  of  electricity,  dangerous  to  the  life 
of  any  human  being  who  might  come  in  contact  therewith.  And 
the  plaintiff  avers  that  at  the  time  the  defendant  so  placed  its 
wires  in  said  light  shaft  of  said  Carteret  Club  House  it  well 
knew  it  would  be  necessary  for  mechanics  and  others  to  enter 
and  work  therein,  in  and  about  the  care  and  repair  of  said  light 
shaft,  and  that  it  was  the  duty  of  the  said  defendant  to  keep  the 
said  wires  safely,  securely,  and  completely  insulated,  so  that 
workmen  and  others  lawfully  entering  in  and  upon  said  light 
shaft  should  not  be  injured  by  contact  therewith;  but  that  the 
said  defendant,  notwithstanding  such  knowledge,  and  disr^ard- 
in^  its  said  duty  in  the  premises,  carelessly  and  negligently 
maintained  the  said  wires,  and  carelessly  and  negligently  pro- 
tected the  same  by  defective  insulation,  and  carelessly  and  negli- 
gently failed  to  protect  and  cover  said  wires  with  safe  or  suf- 
ficient insulating  material,  and  carelessly  and  negligently  per- 
mitted the  covering  used  thereon  to  become  worn,  defective,  and 
wholly  insufficient  to  render  them  safe  to  persons  coming  in  con- 
tact therewith.  And  the  plaintiff  further  says  that  on  the  day 
and  year  aforesaid,  at  Jersey  City,  in  the  county  of  Hud- 
son aforesaid,  while  the  said  plaintiff  was  lawfully  engaged 
at  work  in  repairing  and  refitting  the  said  air  shaft,  he,  the  said 
plaintiff,  came  in  contact  \vith  one  of  the  said  wires  without  any 
fault,  carelessness,  or  negligence  on  his  part,  and  thereby  re- 
ceived said  current  into  his  body,  tlirough  and  by  means  of  which 
he,  the  said  plaintiff,  was  greatly  shocked,  burned,  hurt,  and 
wounded,  maimed,  sick,  sore,  and  disordered,  and  so  remained 
and  continued  for  a  long  space  of  time,  to  wit,  from  thence  hith- 
erto, during  all  which  time  he  was  hindered  and  prevented  from 
performing  and  transacting  his  lawful   affairs   and  business 
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during  that  time  to  be  done  and  transacted^  and  will  oontinue 
so  for  the  remainder  of  his  life,  and  also  was  forced  to  pay,  lay 
out,  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of  one 
thousand  dollars,  in  and  about  endeavoring  to  be  liealed  of  his 
bums,  wounds,  sickness,  and  disorder,  and  in  caring  for  hinh 
self,  to  wit,  at  Jersey  City  aforesaid.  Wherefore,  and  by  reason 
of  the  premises,  be,  the  said  plaintiff,  saith  that  by  the  wrongful 
acts,  omissions,  and  negligence  of  the  said  defendant^  the  said 
plaintiff  is  injured  and  bath  sustained  damage  in  the  simi  of 
twenty  thousand  dollars,  and  therefore  he  brings  his  suit^"  etc. 
Before  Magib^  C.  J.,  and  Gabkison^  Lippincctt,  and  Col- 
lins, JJ. 

Joseph  Anderson,  for  plaintiff. 

Flavel  McOee,  for  defendant. 

Gasbison,  J. :  The  second  count  of  the  deolarotioii,  to  which 
a  general  demurrer  has  been  filed,  is,  in  my  opinion,  good.  It 
sets  out  facts  from  which  a  duty  arose  from  the  defendant  to  the 
plaintiff,  and  negatives  the  performance  of  that  duty.  In  fine^ 
the  demurrer  establishes  this  state  of  facts,  viz. :  That  the  defend- 
ant used  for  its  purposes  wires  that  it  had  placed  in  a  light  shaft, 
where  it  knew  that  the  class  of  laborers  to  which  the  plaintiff 
belonged  would  enter  to  work ;  that  these  wires  were  under  the 
control  and  management  of  the  defendant,  who  passed  throu^ 
them  a  current  of  electricity  dangerous  to  a  human  being ;  and 
that  it  failed  to  maintain  a  proper  insulation  of  this  current, 
whereby  plaintiff,  while  working  in  the  shaft^  was  injured. 

Now,  the  elemental  rule  is  that  whoever  uses  a  highly  destruo- 
tive  agency  is  held  to  a  correspondingly  high  degree  of  caret 
Care,  in  this  sense,  means  more  than  mere  mechanical  skill ;  it 
includes  circumspection  and  foresight  with  regard  to  reasonably 
probable  contingencies. 

The  demurrer  admits,  in  effect,  that  the  defendant  knew  that 
the  plaintiff  would  enter  the  shaft,  and  work  in  the  vicinity  of 
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its  wires,  and  that  it  did  b«  iise 
safe  in  view  of  their  locaii*m.  wL 
jurei 

A  good  canae  of  acdoD  is  tkns  suied. 
ruled. 


NOTE  r— When  this  cue  cuse  ob  fcr  tni2  it 
plaintiff  touched  the  wire  Toicsunlr.  aficr 
not   properlj  insulated,  for  tJbe  puipuee  d 
■afe.    The  trial  court  granted  a  mtm-smL  cpcn  taie  rrmmt  i€ 
tory  negligence ;  and  the  judgment  wa*  afiised  bf  TJbt  Oaan  li  Ez 
Appeals  (46  AU    Rep   S93|. 


NOTE  2~A  disUnctioB  is  to  be 
El.  L    d  P.  Co,  V.  McGUr^rf,  7 
451.  41  AU    Rep   955.     in  the  Utter 
was  not  liable  to  one  who  hinueif  broke 
was  afterwards  injured  br  a  new  cnrcBt  cesx  VLrznsx 
mtice.    The  court  said  that  as  tc  perKws  jmjbstax  a>sar 
electric  light  company  owed  a  datr  to  nfraia  fnai 
through  the  wires  until  it  was  aseertaiaed  tiot  h 
bat  that  to  one  who  had  takea  part  ia  fareakaif  i: 
dangerous  wire  and  who  afterwards  Bedd^sd  wrta  it 
BO  duty  until  he  had  girca  them  aotiee  that  t^K 

There  are  linuts  to  the  liability  of  the  oner  oi 
to  those  who  eome  upon  them  and  distiBCtkiBS  axe 
passers,  mere  licoisees  ana  persons  ^k  ec9e«  by  a^mrn  'x  zsljcjua 
tation.  Indermann  v.  DaweM.  L  B,  1  C  P  274:  Co^y  c.  F-—.  4  C  E. 
K.  S.,  556:  Wnght  v.  London  d  J.  W.  Bf  Cg.  1  Q.  B  Dbt,  2£±:  j^jumup 
9,  Old  Colony  R,  Co,  10  Allen.  168;  FkOUfm  r.  LArmrp  Cs.  S|  jf  / 
Law.  307;  Reich  v  D.,  L  d  W  R.  Co.,  61  X.  J  Law.  33;^:  B^t^c^  «  IvriK 
697-701;  Pollock  on  Torts,  415;  Foaasei  r.  Smftk.  7  C  B  ^,  £  Tc;' 
Oantrel  v  Egerton,  L.  R.  2  C.  B  371:  GmUm^htF  c  ffa^fiit^  i  L^ 
Times  Rep  N  S  684;  2  Nims  ft  Smith  SeL  Gas.  ^  Totll  SK:  )im  •;^ 
liability  for  injury  from  the  eseape  of  the  deetrK 
of  the  fact  that  the  force  used  is  ao 
care  is  required  to  keep  it  from  doing  banc  It  is  a 
and  injury  done  by  reason  of  aegleet  of  proper 
positiTe  tort  without  reference  to  the  reiatwes 
there  may  be  liability  for  negligence  in  lettii^  tibe  gL-i^^ij  ^^s^vl  i 
any  one  is  injured  who  is  using  doe  care  aad  is  aot  ia  injs  i^^rsrc  ^i« 
defendant,  and  whose  injury  may  reaaoBaUy  he 
on  Electric  Wires,  sec  249.  The  dn^  of 
may  be  compared  to  that  of  one  who  keepa  a  inocAjui 

VOL.  vn — 36. 
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bound  at  his  peril  not  to  let  it  escape,  or  that  of  one  who  stores  up  water 
for  his  own  purposes  and  is  bound  to  keep  it  in  or  at  least  to  tsks 
great  care  that  it  does  no  harm.  Ibid.  May  v.  Burdeit^  9  Q.  B.  101; 
Atlanta  Conaol.  Bt.  Ry.  Co.  v.  Owinga,  6  Am.  ElecU.  Gas.  271;  Fletd^er 
V.  Rylanda,  L.  R.  1  Exch.  267,  L.  R.  8  H.  L.  330;  Nationai  Bell  TelepK 
Co  V.  Baker  (1803),  2  Ch  183;  Longmead  v.  HoUiday,  20  Law  Jour.  Ex. 
at  page  433;  Heaven  v,  Pender,  11  Q.  B.  Div.  603,  609;  ThameeOl  v. 
Handy  Me,  20  Q.  B.  Div.  369,  363;  Ywn  Winkle  v,  Amer.  Steam  Boikr 
Co,,  62  K.  J.  Law,  240,  19  Atl.  Rep.  472.  The  following  are  some  of  the 
cases  on  the  subject  relating  to  electric  wires:  Clements  v.  Louieians 
EL  Lt,  Co.,  4  Am.  Electl.  Gas.  381,  44  La.  Ann.  692,  11  So.  Rep.  61;  Mo- 
Laughlin  v  LouievUle  El.  Light  Co.  <Ky.  1890),  6  Am.  Electl.  Gas.  S65, 
37  S.  W.  Rep  851;  Atlanta  Conaol,  Bt.  Ry.  Co.  v.  Owinga,  6  Am.  Eleca 
Gas.  271,  97  Ga.  663,  25  S  E.  Rep.  377;  BulUvan  v.  Boaton  d  Alb.  R.  B. 
Co,  156  Mass.  378,  31  N.  E  Rep  128;  llUngaxoorth  v.  Boaton  Bk  Light 
Co,,  6  Am.  Electl.  Gas.  312;  161  Mass.  583,  37  N.  E.  Rep.  778;  Heetor 
V.  Boaton  El  Light  Co.,  5  Am.  Electl.  Gas.  300,  161  Mass.  558,  37  N.  £. 
Rep  733;  Hector  v.  Boaton  El.  Light  Co.,  7  Am.  Electl.  Gas.  568,  174  Mass. 
212,  54  N.  E.  Rep.  539;  Oriffin  v.  United  El.  Light  Co.,  6  Am.  Electl.  Gas. 
252,  164  Mass.  492,  41  N.  E.  Rep  675;  OveraU  v.  LouiaviUe  Bh  Light  Co. 
{Kj.  1899),  7  Am.  Electl  Gas.  521,  47  S.  W.  Rep.  442;  Newark  BL  Light 
Co.  V.  Chrden,  Adm.  of  Maaon,  6  Am.  Electl.  Gas.  275,  39  U.  S.  App.  416^ 
78  Fed  Rep.  74;  Perham  v.  Portland  Oen.  Electl.  Co,,  7  Am.  Electl  Gas. 
487,  33  Oreg.  451,  53  Pao.  Rep.  14;  Alton  Ry.  d  lllwn.  Co.  v.  FotOta, 
7  Am.  Electl.  Gas.  548,  81  HI.  App  322;  Haynea  v.  Raleigh  Gaa  Co,, 
6  Am.  Electl.  Gas.  264,  114  N.  Car.  203  19  S.  E.  Rep.  344;  Block  v. 
Milwaukee  Bt.  Ry.  Co.,  5  Am.  Electl.  Gas.  293,  89  Wis.  371,  61  N.  W. 
Rep.  1101;  Denner  Conaol.  Eleo.  Co.  v,  Bimpaon^  5  Am.  Electl.  Gas.  278, 
21  Golo.  371,  41  Pac.  Rep  499;  Weatem  Union  Teleg.  Co  v.  Thorn,  5 
Am  Electl.  Gas.  283,  84  Fed.  Rep.  287,  28  U.  S  App.  123;  Giraudi  v. 
Eleotr  Imp  Co.,  6  Am.  Electl.  Gas.  318,  107  Gal.  120,  40  Pac.  Rep.  108; 
City  Elec  Co.  v.  Conery,  6  Am.  Electl.  Gas.  217,  61  Ark.  381,  33  S.  W. 
Rep.  426. 

For  reference  to  other  cases  on  this  subject^  see  Keasbej  on  Electric 
Wires,  sec.  248  and  note. 

For  a  discussion  of  the  liability  of  the  electric  company  to  its  servants, 
see  Keasb^  on  Electric  Wires^  sees.  256-268.  E.  Q.  £. 
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Sabah  K.  Devlin  et  al.  v.  Beacon  Light  Company* 

Pennsylvania  Supreme  Court,  July  19,  1899. 

(192   Pa.   188.) 
Fallen  elbctbio  wibes — ^Deobee  of  case — Ck)NTBiBnTOBT  neougengb. 

An  electric  light  companj  which,  in  making  alterations  in  its  line, 
allows  an  arc  wire  to  lie  upon  the  pavement  in  a  much-traveled  oart 
of  a  city  without  guard  or  warning  to  passers-bj,  is  prima  facie 
negligent. 

It  is  a  question  for  the  jurj  whether  a  passer-bj  who  trod  upon  such 
wire  was  guiltj  of  contributory  negligence. 

Appeal  by  plainitiffs  from  a  judgment  of  nonsuit  of  the  Court 
of  Common  Fleas  of  Delaware  County. 

V.  Oilpin  Robinson  and  John  E.  McDonowgk,  for  appellants. 

0.  B.  Dickinson,  for  appellee. 

Stesrett^  C.  J. :  In  1897  two  actions  of  trespass  were  brought 
against  the  defenidant  company, — one  by  Sarah  K.  Devlin^  by 
her  father  and  next  friend,  to  reoover  damages  for  injuries  she 
sustained  by  being  brought  in  contact  with  a  live  electric  light 
wire  which  was  negligently  left  upon  the  sidewalk  in  the  city  of 
Chester  by  defendant  company's  employes  while  they  were  en- 
gaged in  readjusting  the  wires  used  for  public  street  lighting; 
and  the  other,  by  her  parents,  James  K.  and  Sarah  Devlin,  to 
recover  damages  sustained  by  them  in  consequence  of  their 
daughter's  injury.  Before  trial  these  cases  were  consolidated,  by 
order  of  court,  under  the  provisions  of  the  Act  of  May  12,  1897. 
On  the  trial  the  joint  plaintiffs  were  nonsuited  by  the  learned 
trial  judge  for  the  reason  given  by  him  in  the  concluding  sen- 
tence of  his  diarge,  viz. :  ^^The  plaintiff  either  saw  the  dangerxnis 
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wire  and  trod  upon  it,  or  was  negligent  in  failing  to  see  it;  and 
in  either  case,  having  contributed  to  the  accident,  we  must  direct 
the  entry  of  a  compulsory  nonsuit"  Doubtless,  for  the  same 
reason, — because  there  is  no  possible  ground  for  any  other, —  he 
afterwards  denied  the  motion  to  take  off  the  nonsuit.  Hence 
this  appeal  by  the  plaintiffs.  The  specifications  of  error,  so  far 
as  relevant,  are  directed  to  the  court's  action  in  refusing  to  take 
off  the  judgment  of  nonsuit.  It  was  not  denied,  nor  could  it  be 
with  any  reasonable  hope  of  success,  that  the  evidence  tended  to 
prove  that  the  defendant  company  was  grossly  negligent  in  leav- 
ing the  wire  in  a  position  where  it  was  liable  to  come  in  contact 
with  other  wires  heavily  charged  with  electricity,  and  thus  en- 
danger the  lives  of  unsuspecting  pedestrians  and  others  passing 
and  repassing  along  and  across  the  public  street.  One  of  the  two 
reasons  assigned  in  support  of  the  motion  for  a  nonsuit  was, 
"Because  plaintiffs  failed  to  prove  negligence  upon  the  part  of 
the  defendant"  This  was  wholly  unwarranted  by  the  testi- 
mony, and  the  learned  trial  judge  rightly  disposed  of  it  by  say- 
ing: "The  evidence  showed  that  the  defendant  in  making  some 
alterations  in  its  line  allowed  an  arc  wire  to  lie  upon  the  pave- 
ment in  a  much-traveled  part  of  the  city  without  guard  or  warn- 
ing to  passers-by ;  that  the  plaintiff  stepped  upon  it,  and  immed- 
iately received  a  shock  that  felled  her  to  the  ground,  and  oc- 
casioned the  injuries  of  which  she  complains.  This,  in  our  judg- 
ment, was  sufficient  to  establish  the  negligence  of  the  defendant 
in  tlie  first  instance,  and  require  it  to  make  answer." 

As  to  the  alleged  contributory  negligence  of  the  injured  plain- 
tiff, it  is  sufficient  to  say  that  a  careful  consideration  of  the  testi- 
mony has  satisfied  us  that  the  learned  court  below  erred  in  deny- 
ing the  motion  to  take  off  the  judgment  of  nonsuit  While  there 
is  some  evidence  bearing  on  the  subject  of  contributory  negli- 
gence that  may  be  regarded  as  sufficient  to  go  to  the  jury,  it  is 
not  of  such  a  character  as  to  justify  a  trial  judge  in  holding,  as 
matter  of  law,  that,  because  of  the  plaintiff's  contributory  n^Ii- 
gemce,  there  can  be  no  recovery.    In  order  to  reach  that  conchi- 
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sion,  resort  must  be  had  to  inferences  of  fact  such  as  can  be 
legally  drawn  only  by  a  jury.  We  are  of  opinion  that  the  l^al 
conclusion  of  contributory  negligence  is  unwarranted  by  any  of 
the  admitted  or  conclusively  established  facts  in  this  case.  In 
other  words,  upon  the  evidence  before  us,  the  case  should  be 
properly  submitted  to  and  disposed  of  by  a  jury,  and  not  by  the 
court  alone.  Inasmuch  as  the  case  goes  back  for  trial  by  a  jury, 
further  comment  on  the  questions  involved  is  neither  necessary 
nor  desirabla  Judgment  reversed,  motion  to  take  off  nonsuit 
granted,  and  record  remitted  with  a  procedendo. 


NoTB. — See  Mr.  Keasbey's  note,  ante,  p.  446. 


Maby  E.  Fitch,  Respondent,  v.  The  Central  New  Toek 
Telephone  and  Telegraph  Company,  Appellant. 

^010  York  Supreme  Court,  Appellate  Division,  Third  Dept.,  July,  1899. 

(42  App.  Div.  321.) 
Death  bt  electric  shock — Unavoidable  accident. 

On  March  27th,  a  tree,  uprooted  by  a  high  wind,  dragged  from  its  pole 
one  of  defendant's  telephone  wires,  but  held  it  so  high  above  the  road 
as  not  to  interfere  with  travel.  On  the  28th  an  employe  of  the  over- 
seer of  highways  removed  the  fallen  tree  and  fastened  the  wire  to 
another  tree,  still  out  of  reach  of  travelers.  On  the  3l8t,  the  wire 
came  in  some  way  nearer  the  ground  and  collided  with  and  overturned 
plaintiff's  top  carriage.  The  place  was  about  four  miles  from  each  of 
the  two  villages  connected  by  the  telephone  line.  There  was  no  inter- 
ruption of  the  circuit,  and  the  defendant  had  no  knowledge  or  notice 
of  the  occurrence  until  about  the  time  of  the  accident,  when  the  line 
was  promptly  repaired. 

Held,  that  the  accident  could  not  have  been  anticipated,  and  could  have 
been  guarded  against  only  by  constant  patrol  of  the  lines,  which  was 
not  required  of  the  company. 

Judgment  for  plaintiff  reversed. 

Appeal  by  defendant  from  judgment  entered  upon  the  verdict 
of  a  jury  at  Chenango  County  Trial  Term. 
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Facts  sufficieoitly  stated  in  head-note  and  opinioiL 
Albert  F.  Oladding,  iot  the  appellant 
John  W.  Church,  for  the  respondent 

Hebrick^  J. :  Under  section  102  of  chapter  566  of  tbie  Lawi 
of  1890  the  defendant  had  a  right  to  have  its  lines  of  wire  upon, 
over  or  under  the  highway,  and,  therefore,  cannot  be  treated  as  a 
trespasser. 

The  falling  of  the  wire  did  not  happ^  because  of  faulty  oon- 
struction^  or  any  inherent  weakness  in  its  poles,  or  in  tbe  attach- 
ment of  the  wire  thereto,  which  rendered  it  unable  to  resist  a 
wind  storm, but  it  wascarried  down  by  a  tree  which  was  uprooted 
and  fell  upon  it  The  defendant  did  not  in  fact  know  of  tha  in- 
jury to  its  lines  until  the  morning  of,  and  about  the  time  of,  the 
happening  of  the  accident  to  the  plaintiff;  it  then  promptly  pro- 
oeeded  to  repair  it  The  only  claim  of  negligence  that  can  be 
made  against  the  defendant,  it  seems  to  mei,  is  in  not  disoovering 
and  repairing  the  injury  to  its  line  between  the  time  of  the  hap- 
pening of  that  injury  and  the  time  the  accident  happewd*  Is 
that  claim  well  founded  ? 

It  is  evident  that,  under  ordinary  circumstances,  when  the 
wires  are  torn  from  the  poles,  notice  will  be  given  of  the  fact 
by  their  dropping  to  the  ground  and  causing  an  immediate  inter- 
ruption of  the  current,  and  the  consequent  cutting  off  of  com- 
munication over  the  wire,  thus  immediately  giving  notice  to  the 
company.  Here,  from  the  peculiar  and  unusual  nature  of  the 
accident,  the  wire  after  being  torn  from  its  pole,  was  not  only 
held  from  the  ground  so  as  to  prevent  the  current  from  being  cut 
off,  but  it  was  held  at  such  a  distance  above  the  highway  as  not 
to  interfere  with  the  traflSc  over  it,  and  consequently  no  noticQ 
was  received  in  the  ordinary  way  by  the  defendant ;  and  when  it 
was  removed  from  the  fallen  tree  and  attached  to  another,  it  was 
still  in  such  a  position  that  the  current  was  not  interrupted,  nor 
did  the  wire  itself  interrupt  or  interfere  with  passers-by  on  the 
highway. 
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The  peculiar  character  of  this  axxsident  to  the  wire  of  the  de- 
f  endantt,  and  its  attaadajxt  drcumstaiices,  are  of  such  a  nature  as 
not  to  have  been  reasonably  anticipated  by  the  defendant,  and, 
therefore^  it  was  not  called  upon  in  the  exercise  of  reasonable 
diligence  to  guard  against  them. 

While  the  defendant  might  reasonably  anticipate  that  its  wires 
might  become  broken  or  dislodged,  it  also  could  reasonably  an- 
ticipate that  it  would  have  prompt  and  immediate  notice  of  that 
fact  by  the  intemiption  of  the  communication ;  it  could  not  reas- 
onably anticipate  the  uprooting  of  trees,  and  their  falling  upon 
their  wires,  and  yet  holding  them  up  from  the  ground  in  such  a 
manner  as  not  only  to  prevent  the  breaking  of  the  current,  but 
also  not  to  interfere  with  the  passers-by,  and  thus  prevent  notice 
beting  given;  nor  could  it  reasonably  apprehend  the  happening 
of  accidents  of  like  character,  and,  therefore,  it  was  under  no 
obligation  to  adopt  a  system  of  supervision  and  inspection  to 
guard  against  such  imanticipated  and  imforeseen  dangers. 

It  is  one  of  those  accidents  that  probably  could  not  be  guarded 
against,  except  by  a  constant  patrol  or  inspection  of  the  lines,  and 
it  seems  to  me  that  telephone  and  telegraph  companies  are  under 
no  greater  obligations  in  that  respect  than  are  overseers  or  com- 
missioners of  highways,  and  as  to  them,  it  has  been  held  that 
they  are  under  no  obligation  to  keep  the  roads  in  their  towns 
tmder  constant  personal  supervision  Lane  v.  Town  of  Hancock, 
142  N.  Y.  510. 

I  cannot  find  from  tlie  evidence  that  the  defendant  is  charge- 
able with  negligence,  and  the  judgment  and  order  should,  theie- 
fore,  be  reversed,  and  a  new  trial  ordered,  costs  to  abide  the 
event. 

All  concurred,  except  Meewin,  J.,  dissenting,  and  Putnam, 
J.,  not  sitting. 

Judgment  and  order  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event 


Note. — See  note  2  at  end  of  Part  III. 
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Albebt  E.  Hector  y.  Boston  Elbgtbio  Light  Compavt. 

MaaaochuaeiiM  Supreme  Judicial  Court,  Bepi,  7,  1899. 

(174  Mass.  212.) 

IHJUBT  IBOM  ELBOTUC  SHOCK. 

New  evidence  held  to  warrant  no  change  of  decision  or  modification  of 
views  expressed  upon  former  appeal,  6  Am.  Electl.  Cas.  800. 

Appeal  by  plaintiff  from  order  of  Superior  Court^  Suffolk 
County,  directing  verdict  for  defendant 

8.  L.  Whipple  and  W.  M.  Noble,  for  plaintiff. 

E.  W.  Burdett  and  (7.  A.  Snow,  for  defendant. 

Mobton^  J. :  After  the  former  decision  in  this  ease,  reported 
in  161  Mass.  558,  the  plaintiff  amended  his  declaration  by  add- 
ing an  allegation  that  the  defendant  was  wrongfully  maintaining 
its  wires  over  41  Temple  Place,  without  any  right  or  possession 
from  the  owners  or  occupants  thereof,  and  went  to  trial  on  the 
declaration  as  thus  amended.  At  the  conclusion  of  the  plain- 
tiff's evidence  the  learned  chief  justice  of  the  Superior  Court 
ruled  that  the  plaintiff  could  not  recover,  and  directed  a  verdict 
for  the  defendant.  The  case  comes  here  now  on  the  plaintiff's 
exceptions  to  this  ruling  and  order.  The  plaintiff  contends  that 
the  evidence  at  the  last  trial  differed  favorably  to  him  in  ma- 
terial respects  from  what  it  was  at  the  former  trial,  and  there- 
fore that  the  grounds  on  which  the  court  decided  that  case  are  not 
applicable  to  this.  But,  while  it  is  true  that  there  are  some  dif- 
ferences, we  do  not  think  that  they  affect  the  substantial  grounds 
on  which  the  decision  in  that  ease  was  placed.  Those  grounds 
were,  in  brief,  that  the  defendant  owed  no  duty  to  the  plaintiff 
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to  have  its  wires  properly  insulated  at  the  place  where  he  was 
injured,  or  to  have  them  supported  so  far  above  the  roof  of  No. 
41  that  the  plaintiff  would  not  come  in  oontact  with  them;,  and 
that  the  defendant  was  not  required,  for  the  protection  of  the 
servants  of  the  telephone  oompany,  to  maintain  an  effectual  insu- 
lation of  its  wires  over  other  buildings  than  that  on  which  the 
standard  was  plaoed  at  places  where  the  defendant  had.  no 
reason  to  expect  that  they  would  go  in  using  its  standard,  and 
where  the  defendant  had  neither  invited  nor  licensed  them  to 
go.  It  was  assumed  in  the  opinion  that  the  defendant  had  per- 
nutted  the  telephone  company  to  use  its  standard  on  building 
No.  45  Temple  Place,  and  that  the  plaintiff,  as  the  servant  of 
that  company,  had  an  implied  license,  through  the  defendant, 
from  the  owner  or  occupant,  to  go  upon  the  roof  of  Na  45,  and 
attach  telegraph  and  telephone  wires  to  the  standard.  The  fact, 
if  it  was  a  fact,  that  the  right  of  the  telephone  company  to  at- 
tach its  wires  to  the  standard  was  somewhat  greater  than  it  was 
there  assumed  to  be,  does  not  affect  the  principle  on  which  that 
case  was  decided.  That  case  turned,  not  on  the  nature  of  the 
ri^t  which  the  telephone  company  had  to  attadi  its  wires  to  the 
standard,  but  on  the  duty,  if  any,  which  the  defendant  owed  to 
tbs  plaintiff  at  the  place  where  he  was  injured.  Neither,  we 
tiunky  for  the  same  reason,  does  it  make  any  difference  that  the 
plaintiff  was  not  sent  to  attach  a  wire  to  the  standard  on  Na  45 
Temple  Place,  but  was  sent  over  into  Temple  Place  to  find  a  suit- 
able route,  an  J  a  suitable  series  of  fixtures  for  the  wire  that  was 
to  be  run;  nor  that  he  was  not  stooping  under  a  group  of  wires 
when  hurt;  nor  that  the  defendant,  not  long  before  the  accident 
to  the  plaintiff,  had  acquired  a  joint  interest  with  the  telephone 
oxnpany  in  the  fixture  on  building  Na  34  Temple  Place.  The 
plaintiff  does  not  contend,  as  we  understand  him,  that  there  was 
any  evidence  tending  to  show  that  the  defendant  wrongfully 
niaintained  its  wires  over  No.  41  Temple  Plaoa  The  most  that 
he  contends  for  in  that  regard  is  that  its  rights  were  no  greater 
than  those  of  the  telephone  company  to  maintain  its  wires  over 
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the  same  building.  He  assumeB;  and,  ytb  think,  rightly,  upon  the 
evidenoe,  that  the  telephone  oompany  and  the  defendant  oom- 
pany  both  maintained  their  wires  over  building  Na  41  by  im- 
plied permission  of  the  owners  or  occupants  of  that  building;  in 
other  words,  that  they  were  licenseea.  This  was,  in  subBtanoe, 
the  situation  at  the  former  trial,  thou^  it  waa  not  brou^t  oat 
so  sharply  perhaps. 

The  matters  most  strongly  urged  as  new,  or  as  not  developed 
at  the  former  trial,  oonsist  of  evidenoe  tending  to  show  that  theie 
had  been  a  joint  use,  to  a  greater  or  less  extent,  prior  to  the  aod* 
dent,  by  the  defendant  and  the  telephone  company,  of  slruoUim 
throughout  the  cily,  the  structures  sometimes  belonging  to  one 
and  sometimes  to  the  other;  that  the  telephone  oompany  had  so 
used  the  standard  belonging  to  the  defendant  on  the  building  No. 
45  Temple  Place;  that  linemen  in  the  discharge  of  their  duties 
go  everywheiie  upon  roofs  where  there  are  wires,  and  from  roof 
to  roof,  as  may  be  necessary,  to  readi  a  particular  fixture,  thou^ 
whether  with  or  without  the  permission  of  the  owners  or  occu- 
pants of  the  buildings  did  not  appear;  and  that  the  altematiiig 
wires  which  were  strung  from  the  fixture  on  the  building  No.  45 
Temple  Place  to  that  on  Na  34  Temple  Place,  and  from  one  of 
which  the  plaintiff  received  the  shock  which  caused  the  injuiy, 
had  been  strung  only  a  short  time  before  the  accident,  and  were 
among  the  tel^-^hone  wires  which  had  been  there  a  long  tima 
This  evidence  was  material  only  as  tending  to  show  that  the  de- 
fendant had  reasonable  cause  to  expect  that  the  plaintiff  would 
approach  the  fixture  on  Xo.  45  at  the  place  and  in  the  manner  in 
which  he  was  approaching  it  when  he  was  injured,  and  had  in- 
vited or  licensed  him  to  go  there  for  the  purpose  of  attaching  the 
telephone  wire  to  tiiat  fixture  The  evidence  failed  to  show 
that  There  was  nothing  tending  to  show  that  the  defendant  in- 
vited or  licensed  the  plaintiff  to  go  everywhere  over  the  roofs  in 
the  city  where  there  were  wires,  or  that  it  had  any  autbority  to 
do  so.  It  was  not  enough  to  show  that  the  defendant  had  reason- 
able cause  to  expect  that  the  plaintiff,  in  the  discharge  of  his 
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duties,  would  go,  rightly  or  wrongly,  upon  roofs  covered  by  its 
wires.  Hie  plaintiff  was  bound  to  go  further,  and  show  that  the 
defendant  had  invited  or  lioensed  him  to  go  where  he  was  when 
he  was  injured.  It  was  held  in  the  former  opinion  that  it  was 
not  the  duty  of  the  defendant  to  have  its  wires  properly  insulated 
over  their  whole  circuit,  or  to  have  them  placed  so  far  above  the 
roofs  of  buildings  which  they  covered  that  the  plaintiff  and  other 
linemen  would  not  come  in  contact  witJi  them.  It  limited  ihe 
duty  and  liability  of  the  defendant  to  cases  in.  which  it  had  per- 
mitted or  licensed  the  telephone  company  to  use  its  fixtures,  and 
to  places  where  it  had  reasonable  cause  to  expect  that  the  ser- 
vairtB  of  tte  talephone  ompany  waald  go  in  th«  disohaige  of  their 
duties  in  connection  with  wires  attached  to  defendant's  fixtures, 
and  to  which  it  had  invited  or  licensed  them  to  go.  And,  sa  ap- 
plied to  the  evidence  now  before  us,  we  see  no  reason  to  modify 
or  change  the  views  then  expressed,  and  no  ground  on  which  the 
defendant  can  be  held  liable. 

We  have  not  considered  the  question  of  due  care  on  the  part 
of  the  plaintiff.  We  doubt  whether  a  finding  that  he  was  in  the 
exercise  of  due  care  would  be  warranted.  The  view  which  we 
have  taken  of  the  effect  of  the  former  decision  renders  it  uaneces- 
0817^  however,  to  consider  that  question.    Exceptions  overruled. 


JoHH  As  Sohweitzeb's  Adminibtbatob  y.  CiTizEirs'  Qbnbbal 

Electbio  CoMPAinr. 

Kentucky  Court  of  Appeals,  Sept.  20,   1899. 

Dkath  bt  electric  shock — ^Degree  ot  gabb. 

It  is  not  sufficient,  in  an  action  based  on  death  by  electric  shock,  to 
dkarge  the  jury  that  it  was  the  duty  of  the  company  Tnaifat>a!ning  tb« 
wires,  contact  with  which  caused  the  accident,  to  observe  the  highest 
digree  of  care  and  skill  usually  exercised  by  prudent  persons  engaged 
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in  the  same  or  similar  business,  to  keep  its  wires  so  insulated  at  to  be 
reasonably  safe  and  free  from  danger  to  persons  who  inaj  eooie  ii 
contact  with  them.  The  law  requires  perfect  protection  at  points  wbm 
contact  is  likely  to  take  place. 
Cases  of  this  series  cited  in  opinion:  OveraU  v.  Louisville  Elee.  L.  Oo., 
vol.  7,  p.  521;  McLaughlin  v,  LauisviUe  Eleo.  L.  Co.,  vol.  6,  p.  2S5. 

Appeal  by  plaintiff  from  judgment  of  Oiiioiiit  Courts  Jeffer- 
son County. 

Prior,  Oneal  &  Pryar,  and  Kohn,  Baird  &  Spindle,  iar  tp- 

pellant. 

Baker  &  Woods,  for  appellee. 

GuFFT^  J. :  It  is  allied  in  the  petition  that  while  deoedent 
was  engaged  in  the  prosecution  of  his  lawful  and  neoessary  af- 
fairs^ exercising  due  care  for  his  own  saf ety,  in  making  repain 
uix>n  electrical  fixtures  in  a  certain  building  and  storeroom  ooon- 
pied  by  one  Swift,  the  def endant,  its  agetoits,  servants,  and  em- 
ployeSy  by  gross  carelessness  and  negligence  and  wrongful  wd, 
alloviredy  permitted,  and  suffered  a  dangerous  and  poweorful  car- 
'  rent  and  force  of  electricity  to  escape  from  the  wiree  and  con- 
duits of  said  defendant  into  said  building  and  storeroom,  and  to 
be  conducted  through  and  over  said  building,  from  which  the 
said  decedent  was  killed.  The  decedent  was  not  in  the  employ- 
ment of  defendant  Judgment  was  prayed  for  in  the  sum  of 
$25,000.  The  first  paragraph  of  the  answer  is  a  traverse  of  the 
averments  of  the  petition  in  so  far  as  negligence  or  wrongful  act 
of  defendant  is  charged.  The  second  paragraph  pleads  contribu- 
tory negligence  of  the  deceased.  The  reply  traversed  the  affirma- 
tive allegation  of  the  answer.  A  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  defendant,  and,  plaintiff's  motion  for 
a  new  trial  having  been  overruled,  he  prosecuted  this  appeal. 

We  deem  it  unnecessary  to  notice  in  detail  all  the  grounds  re- 
lied on  for  a  new  triaL 
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No  witness  should  have  been  allowed  to  give  an  opinion  as  to 
the  cause  of  the  injury  or  the  condition  of  the  electrical  appara- 
tus^ unless  he  had  first  shown  himself  an  expert,  and  also  had 
sufficient  knowledge  of  the  facts  connected  with  the  appliances 
used  to  enable  him  to  form  an  intelligent  and  reliable  opinion^ 

Appellant  complains  of  instructions  Nos.  4,  6  and  6,  which  in- 
structions are  as  follows :  "(4)  The  court  instructs  the  jury  that 
the  defendant  owed  the  duty  to  the  plaintiff's  intestate  to  exer- 
cise the  utmost  care  and  skill  which  prudent  persons  would  exer- 
cise under  similar  circumstances,  in  the  management  and  care  of 
its  wires,  appliances,  and  electrical  currents,  so  as  to  prevent  the 
entry  into  the  building  where  the  plaintiff's  intestate  was  killed 
of  any  electrical  current  that  was  more  dangerous  than  necessary 
to  reasonably  conduct  its  business  of  lighting  said  building  and 
operating  motor ;  and  the  failure  to  exercise  such  care  is,  in  law, 
negligence.  (5)  By  ^n^ligence' is  meant  the  failure  to  exercise 
that  d^ree  of  care  which  a  person  of  ordinary  care  and  prudence 
usually  exercises  under  like  or  similar  circumstances.  (6)  The 
court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  there  was  on  the  morning  of  the  accident  and  at  the  time  of 
the  accident,  a  foreign  and  dangerous  current,  without  the  fault 
of  the  defendant  company,  and  that  said  foreign  current  caused 
the  death  of  decedent,  the  law  is  for  the  defendant,  and  the  jury 
must  so  find." 

It  may  well  be  doubted  whether  there  was  sufficient  evidence, 
if  any,  to  authorize  the  giving  of  instruction  6 ;  and,  if  there  was 
any  evidence  tending  to  show  that  any  foreign  current  was  on 
the  lines,  it  was  error  to  point  out  or  call  attention  to  such  evi- 
dence. The  reference  to  such  a  matter  was  likely  to  lead  the 
jury  to  the  conclusion  that  in  the  opinion  of  the  court  such  evi- 
dence had  been  produced,  and  was  entitled  to  much  weight.  The 
defendant  could  not  be  held  liable  unless  it  was  guilty  of  negli- 
gence in  some  respect,  and  a  general  instruction  to  that  effect  was 
sufficient. 

Appellant  insists  that  instruction  'No.  5  is  erroneous,  and  that 
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it,  in  effect,  destroyed  No.  4.    It  is  contended  that  the  law  is  thit 
the  defendant  was  bound  to  use  the  highest  degree  of  care  that 
skillful  and  prudent  men  would  use,  or  ought  to  use,  in  the  same 
or  similar  business.    It  cannot  be  doubted  that  electricity  is  a 
powerful  and  dangerous  force,  and  a  force  no  one  except  expertB 
can  understand.     The  danger  incident  to  electric  currents  and 
appliances  can  rarely,  if  ever,  be  foreseen  or  guarded  against  by 
the  common  citizen;  hence  the  highest  degree  of  care  should  be 
exercised  by  those  using  such  a  deadly  and  unseen  force  for  pri- 
vate gain.    Such  seems  to  be  the  general  doctrine^  as  found  in 
the  books  and  in  the  opinions  of  the  courts  of  last  resort^  includ- 
ing this  court    In  Overall  v.  LouisvUle  Elec.  Light  Co.,  7  Am. 
ElectL  Cas.  521,  47  S.  W.  443,  this  court  said:  "Appellanii 
at  the  time  he  was  struck,  was  in  a  place  where  his  business  in- 
quired him  to  be,  and  where  he  had  a  right  to  be;  and  it  was  the 
duty  of  the  electric  light  company  to  know  that  linemen  of  the 
telephone  company  would  have  to  come  into  dose  proximity  to 
its  wires  in  attending  to  their  duties,  and  it  was  its  duty  to  use 
every  protection  which  was  accessible  to  insulate  its  wires  at  that 
point,  and  at  all  points  where  people  have  a  right  to  go  for  busi- 
ness or  pleasure,  and  to  use  the  utmost  care  to  keep  them  so, 
and  for  personal  injuries  resulting  from  its  failure  in  that  re- 
gard it  is  liable  in  damages."    Mr.  Thompson,  in  his  work  on 
Electricity  (sec  65),  says:  "It  may  be  doubted  whether  persons 
or  corporations  employing  for  their  own  private  advantage  so 
dangerous  an  agency  as  electricity  ought  not  to  be  regarded  as 
qiuisi  insurers,  as  towards  third  persons,  against  any  injurious 
consequences  which  may  flow  from  it.     It   may    be    doubted 
whether  one  who  collects,  or,  rather,  creates,  so  dangerous  an 
agency,  ought  not  to  be  held  to  the  obligation  of  restraining  it, 
— that  is,  of  insulating  it, — at  his  peril."    And  in  the  recent 
case  of  McLaughlin  v.  Louisville  Electric  Light  Co.,    6    Am. 
Electl.  Cas.  255,  37  S.  W.  856,  this  court  says:  "It  seems  clear 
to  us  that  appellee  should  have  been  required  to  have  had  perfect 
protection  on  its  wires  at  the  point  and  place  where  appellant  was 
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injured.  Hie  fact  that  it  was  very  expenBive  or  inoaiiyefDieiit  is 
no  excuse  for  such  f ailura  ^Very  great  care'  might  be  sufficient 
as  to  the  wires  at  points  remote  from  public  passways,  buildings, 
or  places  where  persons  need  not  go  for  work  or  business ;  but 
the  rule  should  be  different  as  to  points  where  people  have  a  right 
to  go  for  work,  business,  or  pleasure. 

At  the  latter  points  or  places  inAulationj  or  protection  should 
be  made  perfect,  aud  the  utmost  care  used  to  keep  it  so."  And 
this  doctrine  has  been  laid  down  in  a  num.ber  of  well-considered 
opinions  cited  in  this  opinion,  supra.  Electricity  is  the  most 
powerful  and  dangerous  element  known  to  science.  It  cannot  be 
seen,  and  it  is  as  silent  as  it  is  deadly,  and  it  follows  that  those 
who  manufacture  and  use  it  for  private  adrantage  must  do  so 
at  their  peril.  The  only  way  to  prevent  accidents,  where  a 
deadly  current  is  used,  is  to  have  perfect  protection  at  those 
points  where  people  are  liable  to  come  in  contact  with  it  And 
the  jury  in  this  case  should  have  been  instructed  that  this  was 
the  duty  of  the  defendant  To  have  told  them  ^^that  it  was  the 
duly  of  the  defendant  to  observe  the  highest  d^ree  of  care  and 
skill  usually  exercised  by  prudenit  persons  engaged  in  the  same 
or  similar  business,  to  keep  its  wires  so  insulated  as  to  be  reason- 
ably safe  and  free  from  danger  to  persons  who  might  come  into 
oontact  with  them,"  was  not  sufficient  The  law  requires,  at 
those  points  where  such  contact  is  likely  to  take  plaoe^  perfect 
protection  from  this  unseen  and  terrible  power. 


NOTB. — See  Mr.  Keasbe/s  note,  ante,  p.  561. 
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Phixip  A.  Brown,  Infant,  by  "Seat  Friend,  v.  Edison  Eucnw 
Illuminating  Company  of  Baltimore  City* 

Marylatid  Court  of  Appeals,  Jan.  9,  1900L 
(00  Md.  400.) 
Electric  shock — Keglioence  nv  cabk  or  elbotbio  lubt  wibl 

An  electaric  light  company,  using  a  current  ao  powerful  that  its  mm 
are  highly  dangerous,  owes  a  duty  oi  protection  to  every  out  who  it 
the  exercise  of  a  lawful  occupation,  in  a  place  where  he  has  a  kpl 
right  to  be,  is  liable  to  come  in  contact  with  the  wirea  So  k<H 
where  a  boy  wus  injured  by  contact  with  an  uninaulated  primary  wii^ 
while  he  was  on  a  window-roof  in  front  of  his  employer'a  atore,  aUcmpl- 
ing  to  remove  an  obstruction  from  a  apout^ 

Cases  of  this  series  cited  in  opinion:  W.  U.  TeL  Co,  v.  Siais  to  Vft  ^ 
Nelson f  vol.  6,  p  619;  Ermis  v  Cray,  voL  5,  p.  326;  Chriffm  «.  Unitd 
Elec.  L.  Co,,  vol.  6,  p  262 ;  OveraU  v,  LovuviUe  Elec  L.  Oo^  VoL  7,  |i 
621;  Perham  v.  Porilamd  Oen.  Blea,  Oo^  vol.  7»  p.  487. 

Appeal  by  plaintiff  from  judgment  of  Baltimore  Oooit  of 

Common  Pleas. 

WUliam  Colton  and  H.  Tebbs,  for  appellant 

John  P.  Poe,  (7.  HopeweU  Warner  and  Edgar  AUen  Poe,  ia 

appellea 

ScHMTJCKBR,  J. :  The  action  in  this  oajse  v^^  bixni^t  againsl 
the  appellee  for  damages  sustained  by  the  equitable  appeUasi 
from  coming  in  contact  with  an  electric  light  wire  ch&iged  vitl 
a  high-tension  current  The  evidence  introduced  by  the  plaintii 
tended  to  prove  the  following  state  of  facts :  The  equitable  appe! 
lant,  who,  at  the  time  of  receiving  th.e  injury  oomplained  of,  wi 
a  boy  11  years  old,  was  employed  by  one  Burt>  the  proprietor  of 
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store  at  Na  314  West  Pratt  street,  Baltimore,  to  dean  up  the 
store  and  discharge  other  minor  duties.  There  was  a  roof,  cover- 
ing the  front  window  to  the  store,  about  2  feet  6  inches  wide, 
which  extended  across  the  entire  front  of  the  building  just  below 
the  second  story  window.  An  open  rain  spout  or  gutter  ran 
along  the  front  edge  of  tibis  roof,  and  discharged  its  oontents  by 
a  down  spout  attached  to  the  front  of  the  building.  The  eleetrio 
light  current  was  introduced  to  the  store  by  two  primary  wires 
extending  from  a  pole,  standing  some  75  feet  easterly  from  the 
building,  to  glass  insulators  which  were  attached  by  iron  brackets 
about  6  inches  long  to  the  easternmost  end  of  the  small  roof  of 
which  we  have  spoken.  From  the  insulators  the  wires  passed 
into  a  fuse  box,  and  then  into  a  converter,  from  which  the  cur- 
rent was  carried  by  secondary  wires  into  the  stora  The  primary 
wires  from  the  pole  to  the  converter  were  charged  with  a  current 
of  1,000  volts,  which  is  highly  dangerous,  if  not  fatal,  to  the  life 
of  any  one  coming  in  contact  with  the  naked  wire;  but  the  sec- 
ondary wires,  extending  from  the  converter  into  the  store,  were 
only  charged  with  the  comparatively  harmless  current  of  50 
volts.  The  primary  wire  from  the  pole  to  the  insulator  nearest 
the  house,  and  not  more  than  6  indies  from  it,  was  jointed  just 
beyond  the  insulator,  and  at  the  time  of  the  accident  the  point 
of  the  jointed  wire  was  left  sticking  up  and  entirely  uncovered. 
The  same  wire  was  exposed  naked  by  reason  of  defective  insula- 
tion at  two  other  places  about  2  or  3  inches  beyond  the  insulator. 
On  June  5,  1897,  the  equitable  appellant,  by  direction  of  his 
employer,  went  upon  the  roof  which  covered  the  store  window, 
for  the  purpose  of  cleaning  it  and  the  rain  spout  attached  to  it 
He  was  seen  by  a  passer-by  on  his  knees  upon  the  roof,  appar- 
ently deaning  the  gutter;  and  shortly  afterwards  he  was  found 
lying  insensible  upon  the  roof,  with  his  head  in  contact  with  the 
exposed  joint  in  the  primary  electric  light  wire,  nearest  to  the 
boose.  The  flesh  of  his  head  was  burning  at  the  point  of  con- 
tact with  the  wire  when  he  was  found,  and  he  was  otherwise  in- 
by  the  electric  current  which  passed  into  his  body  from 
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the  wire.  !N'o  one  witnessed  the  accideiLt,  but  the  appellant  him- 
self testified  that  he  was  stooping  over  the  edge  of  the  roof  at  its 
eastern  end,  resting  on  his  left  hand,  while  endeavoriiig  with  ih 
right  hand  to  remove  a  ball  which  had  lodged  in  the  down  spon^ 
when  his  left  hand  slipped  and  he  immediately  beoame  unoon- 
scious.  There  was  also  evidence  tending  to  show  that  the  pri- 
mary wire,  which  was  constantly  charged  with  the  deadly  car- 
rent,  was  not  covered  with  the  most  approved  and  effective  m- 
sulating  material,  even  where  it  ran  in  dose  proximity  to  the 
front  of  the  housa  At  the  condnsion  of  the  plaimtiff's  testi- 
mony, the  court,  upon  application  of  the  defendant,  took  the 
case  away  from  the  jury  on  the  ground  that  there  was  no  l^ally 
sufficient  evidence  to  entitle  the  plaintiff  to  recover. 

The  ap})ellee  was  engaged  in  supplying  electric  light  to  streets 
and  houses  by  means  of  a  current  of  so  high  voltage  that  the  busi- 
ness in  which  it  was  thus  engaged  was  in  the  highest  degree  dan- 
gerous to  aU  persons  liable  to  come  in  contact  with  the  wires 
which  carried  the  current.  These  wires  were  strung  on  poles 
erected  in  the  streets  of  a  large  city,  which  were  likely  to  be  at 
all  times  occupied,  and  at  many  times  crowded  with  persons  law- 
fully passing  through  them.  The  same  dangerous  current  was 
in  the  course  of  the  business  conducted  by  wires  strung  from  the 
poles  standing  along  the  curbstone,  across  the  sidewalk,  to  the 
houses  to  be  lighted  by  it  Outside  of  any  contractual  relation 
between  the  parties  to  this  suit,  the  very  nature  of  the  business 
thus  conducted  by  the  appellee  imposed  upon  it  a  legal  duty  to- 
wards every  person  who,  in  the  exercise  of  a  lawful  occupation 
in  a  place  where  he  had  a  legal  right  to  be,  was  liable  to  oome  in 
contact  with  the  wires  charged  with  this  invisible  but  deadly 
power.  This  duty  has  been  recognized  and  enforced  by  the 
courts  in  many  cases  in  this  State  and  elsewhere.  As  applied  to 
the  management  by  the  appellee  of  its  wires  charged  with  the 
high-tonsion  current,  this  l^al  duty  would  require  it  to  see  that 
its  \\4re6,  when  strung  where  persons  were  liable  to  come  in  ooa- 
tact  with  them,  were  properly  placed  with  reference  to  tJie  safety 
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of  such  perso(D6y  and  were  properly  iusiilated.  W.  U.  Tel.  Co.  v. 
State,  to  Use  of  Nelson,  5  Am.  ElectL  Cas.  619,  82  Md.  311 ; 
Ennis  v.  Gray,  5  Am.  ElectL  Gas.  326,  87  Hun,  356;  Orifjfin  v. 
Light  Co.,  6  Am.  Eleetl.  Gas.  25^  164  Mafia.  492;  Mackay  v. 
Railroad  Co.,  35  N.  Y.  76 ;  Overall  v.  Louisville,  etc.  Light  Co. 
(Ky.),  47  S.  W.  442;  Perham  v.  Portland  Electric  Co.  (Dr.), 
7  Am.  Eleotl.  Gas.  487,  53  Paa  14 ;  Reagan  v.  Light  Co.,  167 
Mass.  406.  In  the  present  case  the  wire  ciharged  with,  the  deadly 
current  was  carried  by  the  system  of  construction  adopted  by  the 
appellee  to  within  six  inches  of  the  front  of  the  house  to  be 
lighted,  and  was  then  attached  to  an  insulator  quite  near  the  bot- 
tom of  the  easternmost  second-story  window,  and  but  a  few 
inches  from  the  end  of  the  roof  on  which  the  appellant  was  in- 
jured. In  view  of  the  number  of  lawful  purposes,  such  as 
painting,  repairing,  and  cleaning,  for  which  persons  might  be 
required  to  labor  upon  the  roof  in  question,  or  upon  the  front  of 
the  house  or  of  the  adjoining  house,  the  propriety  of  bringing 
the  high-tension  wire  so  near  to  the  house  may  well  be  ques- 
tioned.  The  evidence  indicated  that  the  converter  which  re- 
duced the  strength  of  the  current,  and  robbed  it  of  its  fatal 
character,  might  have  been  placed  upon  the  pole,  and  a  low-ten- 
sion and  harmless  current  have  been  carried  from  the  pole  to  the 
house.  If  the  witnesses  are  to  be  believed,  the  insulation  of  the 
high-tension  wire  at  the  time  of  the  accident  was  defective  at 
several  places  within  less  than  one  foot  from  the  front  of  the 
housa  The  evidence  is  that  the  exposed  point  on  which  the  ap- 
pellant was  injured  was  not  over  seven  inches  from  the  roof  on 
which  he  was  working.  In  Nelsons  Case,  supra,  where  the  de- 
fective insulation  of  an  electric  supply  wire  permitted  an  unused 
telephone  wire,  which  fell  across  it  and  reached  the  pavement, 
to  become  so  heavily  charged  with  electricity  that  it  killed  a  child 
on  the  street  who  came  in  contact  with  it,  we  held  that  it  was  the 
plain  duty  of  the  company  not  only  to  properly  erect  their  plants, 
but  to  maintain  them  in  such  condition  as  not  to  endanger  the 
public     We  also  held  in  that  case  that  if  the  property  of  the  de- 
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fendant  was  not  in  proper  condition,  and  by  reafion  thereof  the 
plaintiff  was  injured,  those  facts  alosie,  in  the  absence  of  other 
evidence  to  show  that  the  defect  originated  without  the  f auk  of 
the  company,  afford  a  prima  facie  presumption  of  m^ligemee. 
The  doctrine  there  announeed  applies  with  equal  force  to  the 
present  case. 

There  were  no  eye-witnesses  to  the  occurrenice  of  the  accident, 
and  the  appellee  strongly  contended  that  the  evideiiee  failed  to 
show  that  either  the  condition  or  the  arrangement  of  the  wires 
was  the  cause  of  the  injury  to  the  appellant,  and  relied  in  that 
connection  on  Abbott* 8  Case,  75  Md.  158 ;  Savingtonfs  Case,  71 
Md.  599,  and  Millslagle's  Case,  73  Md.  75.  An  examination  of 
those  cases  show  that  there  is  a  plain  distinction  between  them 
and  the  one  under  consideration,  in  this :  that  no  one  of  those 
cases  presented  such  a  prima  facie  presumption  of  negligence 
against  the  defendant  as  the  present  one  does.  In  Abbott's  Case 
there  was  no  evidence  at  all  of  negligence  on  the  part  of  the  de- 
fendant In  each  of  the  other  cases  the  person  killed  was  a  tres- 
passer on  the  track  of  the  railway  by  whose  train  he  was  struck. 
In  Millslagle's  Case  there  was  also  some  evidence  indicating 
that  the  boy  who  was  killed  had  attempted  to  board  the  cars  while 
they  were  in  motion,  and  the  condition  of  the  body  when  found 
jave  color  to  that  view  of  the  case.  And  in  Savington's  Case 
there  was  evidence  tending  to  show  that  the  boy  who  was  killed 
stumbled  and  fell  against  the  pilot  of  the  engine  while  running 
between  the  north  and  south  tracks  of  the  railroad.  In  the  case 
at  bar  the  boy  was  engaged  in  a  la\\^ul  occupation  at  a  place 
where  he  was  entitled  to  be  when  he  was  injured,  and  there  is 
no  evidence  showing  a  want  of  care  on  his  part.  If  his  own  evi- 
dence is  to  be  believed,  the  injury  would  not  have  occurred  if  the 
wires  of  the  appellee  had  been  properly  insulated,  or  if  the  high- 
tension  current  had  not  been  brought  so  near  to  the  house.  We 
think  the  case  presented  such  strong  prima  facie  evidence  of 
n^ligenoe  on  the  part  of  the  appellee  that  it  should  not  have 
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been  takea  from  thd  juiy.     Judgmeiat  reversed,  and  oause  re- 
maoided. 


Note. — See  Mr.  Keaab^s  notes,  ante,  pp.  556,  561.    Also  note  2  at  end 
of  Part  UL 


Edwabd  J.  WiTTLEDEB,  an  Infant,  by  Edwabd  G.  Wittledbb, 
his  Guardian  ad  Litem,  Bespondent,  v.  The  Citizens'  Ei> 

ECTKIC  IlXUMINATINa  CJOMPANY  OF  BROOKLYN,  Appellant. 

New  York  Supreme  Court,  Appellate  Division,  Second  Department,  Jan- 
uary, 1900. 

(47  App.  DiT.  410.) 

Injubt  bt  shock  fuo^  electbio  liqht  wire. 

Defendant's  electric  light  wires,  strung  upon  the  structure  of  an  elevated 
railroad,  were  so  near  a  landing  of  a  stairway  leading  to  a  station  of 
the  railroad,  that  the  plaintiff,  inadvertently  throwing  his  hand  backward 
from  the  railing,  touched  a  live  wire  and  received  injuries  by  shock  and 
burning. 

Held,  that  though  the  plaintiff  was  not  an  intending  passenger,  but  was 
a  boy  playing  on  the  stairway,  he  was  not  a  trespasser,  at  least  upon 
any  rights  of  the  defendant,  since  it  did  not  appear  that  the  defendant 
had  a  right  to  string  its  wires  there. 

Under  a  complaint  which  alleged  facts  showing  both  negligence  and  nui- 
sance, held,  that  recovery  might  be  had  upon  either  theory,  there  being 
no  motion  to  compel  the  plaintiff  to  elect. 

Held,  impossible  to  find,  as  matter  of  law,  that  the  defendant  could  not 
reasonably  have  anticipated  an  injury  to  the  boy,  or  that  the  act 
oi  the  defendant  in  locating  the  wire  was  not  the  proximate  cause  of 
the  accident. 

Testimony  that  the  defendant's  employes  removed  the  wire  from  the 
structure  a  month  after  the  accident,  held  competent  to  prove  defend- 
ant's ownership  of  the  wire,  and  admissible  in  corroboration  of  other 
proof  of  such  ownership. 

Appeal  by  defendant  from  judgment  of  Supreme  Oourt, 
Kings  Coiintv,  npon  a  verdict  for  the  plaintiff  of  $8,000,  and 
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from  an  order  denying  defendant's  motion  for  a  new  trial  npoD 
tbc  minutes. 

John  Notman  {Lewis  H.  Freedman  with  him  on  the  brief)| 

for  the  appellant. 

Foster  L.  Backus,  for  the  respondent* 

Goodrich,  P.  J. :  On  July  8,  1898,  Edward  J.  Wittleder,  the 
plaintiff,  a  boy  about  ten  years  of  age,  was  playing  with  a  oom- 
panion  on  a  platform  or  landing  of  the  stairway  leading  to  the 
elevated  railroad  station  on  Fifth  avenue,  at  the  oomer  of  St 
Mark^s  plaoe,  Brooklym  Upon  the  structure  of  the  railroad 
company  were  strung  electric  light  wires  belonging  to  the  de- 
fendant, which  extended  parallel  to  the  said  platform,  on  a  caroBB- 
arm  projecting  at  right  angles  thereto,  and  at  a  distance  there- 
from variously  estimated  at  from  ten  to  eighteen  inoheB.  On 
each  side  of  the  stairway  was  a  balustrade,  which,  at  the  plat- 
form, extended  about  four  feet  above  the  floor,  the  space  between 
its  handrail  and  the  platform  being  taken  up  by  a  sheet  of  iron 
along  the  floor  and  about  a  foot  and  a  half  in  height,  above  which 
was  a  lattice  work  of  iron.  There  was  evidence  tending  to  show 
that  the  plaintiff,  with  another  boy,  was  playing  on  this  plat- 
form ;  that  while  so  doing,  and  standing  with  his  back  to  the  rail, 
he  put  one  foot  into  the  lattice  work,  the  other  being  on  the  floor, 
and,  leaning  backward,  casually  extended  one  arm  over  the  rail; 
that  his  hand  came  in  contact  with  an  electric  light  wire  belong- 
ing to  the  defendant,  thus  forming  a  groimd  connection  between 
his  hand  and  the  foot  in  the  iron  lattice  work,  so  that  a  current 
of  electricity  passed  from  the  wire  through  his  body  from  hand 
to  heel,  and  he  received  a  severe  shock  and  bum,  necessitating 
the  amputation  of  the  thumb  and  two  fingers  of  his  right  hand, 
and  other  injury.  The  jury  found  a  verdict  for  $8,000,  and 
from  the  judgment  entered  thereon  the  defendant  appeals. 
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As  to  the  order  denying  the  motion,  for  a  new  trial  on.  the 
ground  that  the  verdict  is  against  the  weight  of  evidenioey  we 
have  carefully  examined  the  record^  and  while  there  is  some 
ground  for  question  whether  the  boy  received  his  injuries  ex- 
actly in.  the  manner  described  by  him ;  whether,  with  his  face 
toward  the  wire,  and  reaching  out  over  the  rail,  he  took  hold  of 
the  wire,  or  whether,  with  his  back  to  the  rail  and  wire,  he  threw 
out  his  arm  and  touched  the  wire  accidentally,  still  these  were 
questions  of  fact  which  the  court  was  required  to,  and  did,  sub- 
mit to  the  jury.     With  that  verdict  we  see  no  reason  to  interfere. 

The  defendant  contends  that  the  complaint  sets  out  an  action 
based  on  its  negligence  and  not  on  the  ground  that  it  maintained 
a  nuisance.  The  contention  is  not  sound.  The  complaint  al- 
leged that  the  defendant  ^^negligently  constructed  and  operated" 
the  wire  "within  one  foot  of  and  imlawfully  and  dangerously 
near  the  platform,"  and  that  it  ^Vas  not  suflSciently  nor  prop- 
erly nor  carefully  insulated  nor  covered  nor  protected.*'  This 
alleges  facts  sufficient  to  justify  the  admission  of  evidence  to 
establish  the  existence  of  a  nuisance,  inasmuch  as  the  state  of 
affairs  complained  of  existed  in  a  public  street  or  highway.  But 
it  is  also  an  allegation  of  negligence.  There  was  no  motion  to 
pat  the  plaintiff  to  his  election,  and  he  would  have  been  entitled 
to  recover  on  either  theory  if  there  was  sufficient  evidence  in 
other  respects  for  that  purpose. 

It  is  not  necessary  for  us  to  pass  upon  the  question  on  which 
theory  the  plaintiff's  right  of  action  depends,  for  the  evidence 
^nould  lead  us  to  conclude  that  the  jury  might  have  found  that 
the  defendant  was  liable  on  either  theory.  A  wire  carrying 
along  a  public  street,  in  a  densely  populated  city,  electricity 
with  a  voltage  sufficient  to  inflict  the  injuries  which  the  boy 
received,  is  a  constant  and  imminent  menace  to  the  safely  of 
those  who  approach  it,  and  requires  a  degree  of  care  in  its  erec- 
tion and  maintenance  commensurate  with  its  liability  to  do 
injury.  There  was  conflicting  e\'idenoe  as  to  the  unnecessary 
proximity  of  the  wire  to  the  rail  of  the  balustrade,  and  as  to  the 
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swaying  of  the  wire  nearer  to  the  rail  on  account  of  the  passing 
of  ti-ains,  but  we  think  these  questions  were  fairly  submitted  to 
Ae  jury. 

The  defendant's  exceptions  raise  a  question  as  to  the  contribor 
toiy  negligence  of  the  boy,  in  that  he  was  not  lawfully  on  the 
platform,  and,  therefore,  was  a  trespasser.  We  do  not  think 
this  is  a  question  which  can  be  raised  by  the  defendant^  as  not 
it,  but  the  railroad  company,  was  the  owner  of  the  stairway.  It 
may  be  conceded  that  the  boy  was  a  trespasser  as  against  the 
raibroad  company,  and  that  within  the  doctrine  of  Walsh  v. 
Fitchburg  R.  R.  Co.,  145  N.  Y.  301,  there  could  have  been  no 
recovery  against  it  for  an  accident  occurring  there.  The  de- 
fendant, so  far  as  the  record  shows,  seems  to  have  no  ri^t  to 
string  its  wires  on  the  elevated  railroad  structure.  It  does  not 
all^e  any  such  right  in  the  answer,  and  there  is  not  sufficient 
evidence  to  enable  us  to  pass  upon  its  right  to  erect  or  maintain 
the  wire  where  it  was.  There  were  some  suggestions  looking  to 
that  end  and  to  the  regulations  of  the  city  as  to  the  methods  of 
stringing  wires,  but  there  was  none  as  to  any  right  or  lioense 
from  the  railroad  company  to  the  defendant  to  use  the  railroad 
structure  for  such  purposa  For  all  that  appears,  the  defendant 
was  just  as  much  a  trespasser  on  the  railroad  structure  as,  ac- 
cording to  its  claims,  the  boy  was.  At  any  rate  the  defendant  is 
not  in  a  position  to  defeat  the  action  on  the  ground  referred  ta 

The  defendant  also  contends  that  it  could  not  reasonably  have 
anticipated  an  injury  to  the  boy,  and  that  the  actof  the  defendant 
in  locating  the  wire  was  not  the  proximate  cause  of  the  accident; 
but  we  cannot  affirm  this  as  matter  of  law.  It  was  purely  a 
question  of  fact  on  the  evidence  whether  the  wire  was  so  dansjer* 
ously  near  the  rail  that  a  person  using  the  stairway  might  be 
injured  by  it.  The  court,  in  refusing  to  dismiss  the  complaint, 
stated  that  the  only  grounds  upon  which  the  case  would  be  sub- 
mitted to  the  jury  were  as  to  the  contributory  negligence  of  the 
boy,  and  whether  "it  could  have  been  reasonably  anticipated 
that  this  wii*e  would  become  a  source  of  danger  to  people  who 
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were  invited  or  permitted  to  use  the  stairway ;"  and  such  was 
the  chai^  It  is  hardly  necessary  to  say  that  the  verdict  estab- 
lishes this  fact  in  the  plaintiff's  favor. 

There  was  some  evidence  to  show  that  the  wire  in  question  was 
not  properly  insulated  and  that  there  was  a  break  in  the  insula- 
tion at  the  part  touched  by  the  boy.  The  evidence  as  to  the 
degree  of  care  exercised  by  the  defendant  in  the  inspection  of  the 
wire  was  rather  unsatisfactory,  but  it  is  unneoessary  to  refer  to 
this  further  than  to  say  that  the  court  did  not  submit  this  ques- 
tion to  the  jury  because,  as  the  learned  justice  stated^  there  was 
nothing  to  show  how  long  the  wire  had  been  in  that  condition, 
whether  it  was  in  that  condition  at  the  time  of  the  accident,  or 
whether  the  insulating  material  was  burned  off  by  reason  of 
the  contact  with,  the  boy's  hand. 

The  defendant  excepted  to  the  refusal  of  the  court  to  charge 
''that  one  entering  ihe  premises  of  another,  such  as  the  stairs  of 
the  elevated  railway  on  Fifth  avenue,  is  a  mere  licensee,  and  is 
himself  bound  to  exercise  ordinary  care  and  diligence,  and  also 
that  these  elevated  stairs  are  for  the  purpose  of  ingress  and 
egress  to  the  elevated  road,  and  that  the  defendant  could  not 
reaaouably  anticipate  that  toys  and  girls  would  be  playing  oa 
such  stairs  in  a  manner  to  be  injured  by  a  wire  outside  of  the 
railing."  This  request  must  be  taJken  in  its  entirety,  and,  of 
ocmrse,  if  any  part  of  it  was  exceptionable,  the  whole  request  was 
properly  refused.  It  involves  three  propositions:  First,  that 
the  plaintiff  was  a  mere  licensee  while  on  the  stairway  for  pur- 
poses of  play ;  seoond,  that  the  stairway  is  merely  for  the  use  of 
elevated  railroad  passengers ;  third,  that  the  defendant  could  not 
reasonably  have  anticipated  that  children  would  be  playing  on 
80ch  stairway  in  such  a  way  as  to  be  injured  by  a  wire  outside 
the  railing.  As  to  the  first  proposition,  we  have  already  de- 
darad  that  the  defendant^  not  being  the  owner  of  the  stairway, 
was  in  no  position  to  raise  the  question  of  the  plaintiff's  right 
to  be  there.  As  to  the  third,  it  cannot  be  said,  as  matter  of  law, 
that  the  defendant  conld  not  reasonably  have  anticipated  that 
children  would  be  playing  on  the  stairway,  as  the  evidence  shows 
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that  thiey  often  played  there;  and  it  is  manifest  that  both  they 
and  the  passengers  might  have  their  hands  on  or  over  the  nil 
The  defendant's  request  covered  cases  of  injury  to  a  peireoii  £EQm 
a  wire  plaoed  anywhere  outside  the  rail  anid  at  any  distanflft 
The  request  on  this  proposal  might  have  been  proper  aa  to  a 
wire  three  feet  from  the  rail,  but  not  where  it  included  in  its 
scope  a  wire  just  outside  and  in  dose  proximity  to  the  rail,  and, 
possibly,  a  swinging  wire.  The  request  cannot  be  sustained  in 
its  entirety,  and  the  refusal  to  charge  it  was  proper. 

The  defendant's  counsel  excepted  to  the  admission  of  evidenoe 
to  prove  that,  about  a  month  after  the  accident,  the  wire  was 
moved  farther  from  the  platform  by  the  defendant's  servante. 
He  admits,  however,  that  this  evidence  was  competent  to  proive 
defendant's  ownership  of  the  wire,  but  contends  that  its  admis- 
sion was  error,  inasmuch  as  Abel,  one  of  the  defendant's  em- 
ployes, who  was  called  as  a  witness  by  the  plaintiff,  had  testified 
that  the  wire  which  injured  the  plaintiff  was  owned  by  the 
defendant.  A  careful  reading  of  the  testimony  of  Abel  does 
not  conclusively  show  that  he  testified  that  the  wire  from  which 
the  plaintiff  received  his  injury  belonged  to  the  defendant,  and 
as  this  was  still  in  doubt,  the  evidence  was  competent  to  establish 
the  fact  of  ownership.  Besides,  the  plaintiff  had  the  ri^t  to 
introduce  other  evidence  than  Abel's  testimony  on  this  point,  as 
the  jury  might  not  have  believed  the  witness  without  corrobo- 
ration. 

I  should  be  much  better  satisfied  to  reduce  this  judgment  to 
$5,000,  but  my  associates  think  it  should  not  be  reduced,  and  I 
yield  to  their  views. 

The  judgment  should  be  affirmed. 

HiRSciTBERG,  J.,  taking  no  part. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Note. — Upon  re-argument  of  this  case  (50  App.  Div.  478),  the  eonrt 
further  held  that  even  assuming  that  the  defendant  had  the  right  to  string 
its  wires  upon  the  structure  of  the  electric  railway,  stiU  it  owed  a  duty 
of  care  to  the  plaintiff,  who  must  be  assumed  to  have  been  playing  on 
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ill*  stairway  either  by  express  permiBsion  or  implied  license  of  the  rail- 
way company;  and  negligence  could  be  properly  predicated  of  the  placing 
of  an  electric  light  wire  in  such  close  proximity  to  the  stairway;  and 
laid  down  the  proposition  that  tha  stringing  of  a  live  electric  light  wire, 
contact  with  which  will  kill  or  severely  injure,  so  near  a  thoroughfare 
where  many  people  pass  that  contact  with  it  is  possible,  is  an  act  not 
of  passive  but  of  active  negligence.  The  creation  of  such  a  condition  is 
the  creation  of  a  nuisance. 

See  Mr.  Keasbey's  notes,  ante,  pp.  660,  601;  also  note  2  at  end  of  Part 


"Edward   (yDonnxisLjJs   Administbatob   v.    Louistillb 

Electsic  Light  Company. 

Kentucky  Court  of  Appeals,  Feb.  19,  1900. 
Electbic  uoht  oompant — Deqseb  ov  case. 

It  is  the  duty  of  an  electric  light  company  to  make  perfect  insulation  of 
its  wires  at  places  where  persons  have  the  right  to  go  for  business  or 
pleasure,  and  to  use  the  utmost  care  to  keep  such  insulation  perfect. 

Cases  of  this  series  cited  in  opinion:  McLaughlin  v.  Louisville  Eleo,  Lt, 
Co,,  vol.  6,  p.  265;  Overall  v.  Louisville  Elec,  Lt.  Co,,  vol.  7,  p.  621. 

Appeal  by  plaintiff  from  judgment  of  Circuit  Court,  Jefferson 
County. 

Matt  O'Doherty,  for  appellant. 

Humphrey  &  Davie  and  John  W.  Barr,  Jr.,  for  appelloa 

HoBsoN,  J. :  This  is  an  action  to  recover  for  the  loss  of  the 
life  of  appellant^s  intestate  by  reason  of  the  alleged  negligence 
of  appellee.  The  intestate  was  in  appellee's  service,  and  was 
ordered  by  it  to  climb  one  of  its  poles,  and  fasten  to  it  a  bracket 
to  whidi  two  wires  were  to  be  attached.  While  twisting  one  of 
the  wires  around  the  bracket  with  his  pliers,  in  some  way  his 
left  arm  came  in  contact  with  another  wire,  charjjed  with  2,000 
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volts  of  electricity,  which  thus  passed  through  his  body,  causing 
instant  death.  Appellant  contended  .that  the  wire  be  so  toadied 
with  his  left  arm  was  an  arc  wire,  which  should  have  been  dead, 
or  without  any  currenit  of  electricily,  and  that  by  reason  of  the 
negligence  of  the  defendant  in  not  havio?  this  wire  properly 
insulated  the  intestate  lost  his  life.  On  the  other  band,  appellee 
contended  that  the  intestate  had  himself  stripped  the  insuladon 
off  both  the  wires  he  was  to  fasten  to  the  bracket,  and  that  his 
death  was  due  to  his  touching  with  his  left  hand  one  of  these 
stripped  wiree  while  working  with  his  pliers  on  the  other.  The 
proof  was  oonfliotingp  and  it  was  a  question  for  the  juryi  on  all 
the  evidenca  whether  the  intestate's  death  was  due  to  negligenoe 
on  the  part  of  appellee,  or  whether  there  was  oontribatory  negli- 
genoe  on  his  part,  but  for  which  he  would  not  have  loet  his  life. 
The  case  was  tried  before  the  decision  of  this  court  in  McLaugh- 
lin V.  Louisville  Elec.  Light  Co.,  6  Am.  ElectL  Cas.  255,  100 
Ky.  173,  37  S.  W.  831.  The  instructions  of  the  court  to  the 
juiy  were  substantially  the  same  as  those  condemned  in  that 
case  and  in  the  subsequent  case  of  Overall  v.  Louisville  Elec 
Light  Co.  (Ky.),  7  Am.  Electl.  Cas.  521,  47  S.  W.  442,  20 
Ky.  Law  Rep.  759. 

Note. — See  Mr.  Ke&ahey'B  notes,  antCf  pp.  656,  661.    Also  note  2  at  end 
of  Part  III. 


Isaac  Thomas'  Administratob  against  MAYsvrLi^E  Stbsst 
Railway  Company  and  Maysvillb  Gas  Company. 

Kentucky  Court  of  Appeals,  March  29,  1900. 

Injury  by  electbic  shock — ^Dutt  of  insulation. 

A  company  furnishing  electricity  for  pay  to  another  company  is  boand 
to  see  that  the  latter  performs  its  duty  of  keeping  the  wires  through 
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which  the  current  passes  properly  insulated,  irrespective  of  who  owns 
or  controls  the  wires.  So  held,  in  an  action  based  cm  death  from 
shodc  by  contact  with  an  uninsulated  guy  wire  which  had  broken  loose 
and  hung  down  to  the  street. 
Case  of  this  series  cited  in  opinion:  McLaughlin  v,  Louisville  Electric 
Light  Compam^g  toI.  6,  p.  256. 

Appeal  from  Circuit  Courts  Mason  County. 

A.  E.  Cole  £  Son  and  Thos.  R.  Phister,  for  appellant 

A.  M.  c7.  Cochran,  for  appellee. 

Patntek,  J.:  This  action  was  instituted  by  the  appellant 
against  the  Maysville  Street  Railway  Company  and  the  appel- 
lee, the  Maysville  Gas  Company.  The  street  railway  company 
operated  an  electrio  car  line  in  the  city  of  Maysville,  and  the 
appellee,  the  Maysville  Oas  Company,  was  engaged  in  the  biLsi- 
ness  which  its  name  suggests ;  and,  in  addition  thereto,  it  had  in 
itB  possession  and  control  a  dynamo^  and  thus  supplied  the  street 
railway  company  with  electricity  to  operate  its  car  lina  The 
wires  of  the  street  railway  company  were  constructed  along  the 
streets  of  the  city,  and  a  guy  wire  had  been  broken  looee,  and, 
not  being  properly  insulated,  it  was  charged  with  electricity; 
and  as  the  plaintiff's  intestate,  a  boy,  was  passing  along,  he  came 
in  contact  with  it,  which  resulted  in  producing  his  death.  The 
trial  resulted  in  a  verdict  against  the  street  railway  company, 
from  which  no  appeal  seems  to  have  been  prosecuted.  At  the 
oondusion  of  the  testimony  for  the  plaintiff,  the  court  instructed 
the  jury  to  find  for  the  appellee,  the  Maysville  Gas  Company, 
and  it  is  to  review  the  action  of  the  court  in  that  regard  that  this 
appeal  is  prosecuted.  So  the  important  question  in  this  case 
is  as  to  whether  it  is  responsible  for  the  death  of  the  boy,  if  it 
Was  the  result  of  negligence  in  failing  to  keep  the  wires  charged 
by  it  with  electricity  properly  insulated. 

There  are  some  minor  questions  raised,  but  it  is  sufficient  to 
say  that  we  agree  with  the  court  below  in  regard  thereta  How- 
ever, at  this  point  we  will  add  that  the  court  properly  compelled 
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the  appellanit  to  elect  which  cause  of  action  he  would  proeecnte; 
his  right  to  recover  being  restricted  either  to  the  common-lsw 
caufie,  for  mental  and  physical  sufferings  or  the  statutcny  cause, 
for  the  death  of  his  intestate.  Railway  Co.  v.  Barclay's  Admr 
(Ky.),  43  S.  W.  177.  It  is  not  necessary  to  consider  the  quee- 
tion  as  to  whether  the  motion  was  made  in  time,  as  the  case  is 
reversed^  and  on  the  next  trial  the  motion  can  be  heard  at  the 
proper  time. 

The  street  railway  company  owned  and  had  charge  of  tbe 
wire,  and  the  gas  company  generated  and  sent  into  the  wire  the 
electricity.     The  gas  company  received  so  much  per  month  for 
supplying  the  wires  of  the  street  railway  company  with  electrio- 
ity  to  operate  its  line  of  street  oars,  and  it  had  no  interest  in  the 
car  line,  except  that  its  income  might  enable  it  to  pay  the  bill 
for  the  electricity.     That  there  was  a  duty  imposed  by  law  upon 
the  street  railway  company  to  keep  its  wires  properly  insulated, 
so  that  those  whose  business  or  pleasure  brought  them  in  dan- 
gerous proximity  to  them  might  be  protected  from  the  deadly 
current  which  they  conducted,  cannot  be  questioned.     Without 
the  electric  current  which  the  gas  company  sent  through  them, 
contact  with  them  was  harmless.     When  so  charged,  they  be- 
came instruments  of  death,  threatening  the  lives  of  those  who 
perchance  came  in  contact  with  them.     Did  the  fact  that  the  gas 
company  supplied  the  harmless  wires  with  the  force  which  con- 
verted them  into  a  death-dealing  agency  make  it  responsible  for 
the  injury  which  resulted  in  the  death  of  the  intestate?     The 
exact  question  submitted  has  not,  so  far  as  we  are  aware,  been 
answered  by  any  court  of  last  resort     Some  cases  are  cited  by 
counsel,  but  the  facts  of  those  cases  are  not  similar  to  the  facts 
of  this  case.     Therefore  we  must  find  some  signboard  along  the 
new  road,  and,  if  we  cannot  so  find  the  way  to  a  proper  conclu- 
sion, we  will  be  forced  to  swing  a  sickle  into  the  field  of  reason, 
and  there  harvest  a  principle  which  can  be  crystallized  into  a 
just  rule  to  apply  to  cases  like  this  one.     By  the  machinery  in 
use  by  the  gas  company,  it  produced  and  controlled  the  eJec- 
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tricity.  It  is  presumed  to,  and  did,  know  the  dangerous  force 
it  was  putting  in  motion,  and  that  it  constantly  imperiled  the 
lives  of  those  who  passed  along  the  streets  where  the  wires  were 
in  use,  unless  they  were  properly  swung  and  insulated.  Know- 
ing* the  dangerous  character  of  the  force  it  supplied,  it  was  bound 
to  use  the  care  commensurate  with  the  danger  of  its  employment, 
00  as  to  protect  those  who  passed  along  the  streets  or  places  where 
the  wires  were  placed.  The  electric  current  went  in  a  oontinu-* 
ous  stream  from  the  power  house  through  the  wires.  Its  flow 
could  only  be  stopped  by  the  agency  at  its  source.  That  agency 
controlled  the  electric  current  at  the  furthest  point  from  the 
power  house  as  it  did  at  the  point  where  the  wires  of  the  street 
railway  company  connected  with  the  generator.  From  the  in- 
stant the  force  was  generated,  it  remained  under  the  control  of 
the  appellee.  As  it  were,  the  hand  that  controlled  the  generator 
applied  the  deadly  force  to  the  body  of  the  intestate.  Consider- 
ing the  dangerous  character  of  the  force  produced  by  the  gas 
company,  there  was  a  duty  imposed  on  each  to  see  that  the  wires 
into  whidi  it  was  sent  were  properly  insulated.  The  danger 
was  exactly  the  same  whether  the  wires  were  owned  by  one  or 
both  of  the  companies.  When  one  throu^  the  instrumentality 
of  madiinery  can  accumulate  or  produce  such  a  deadly  force  as 
electricity,  he  should  be  compelled  to  know  that  the  means  of  its 
distribution  are  in  such  condition  that  those  whose  business 
or  pleasure  may  bring  them  in  contact  with  it  may  do  so  with 
safety. 

It  is  urged  on  behalf  of  the  gas  company  that  a  manufacturer 
of  electricity,  who  delivers  it  to  another,  and  thus  parts  company 
with  it — its  dangerous  character  not  being  concealed,  and  such 
other  person  being  competent  to  look  after  and  control  it — does 
not  owe  any  duty  to  any  one.  It  is  assumed,  if  this  be  not  true, 
that  every  person  who  delivers  a  dangerous  substance  into  pos- 
session of  another,  under  a  contract  of  sale  or  hiring  by  which  it 
parts  with  the  control,  would  be  liable  for  the  negligent  acts  of 
the  person  to  whom  it  is  delivered,  after  the  delivery.     In  the 
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first  place,  electricity  is  unlike  any  other  dangerous  matter  or 
force  known  to  scienca  In  the  second  place^  it  was  not  ddiv- 
ered  to  the  street  railway  company^  and  placed  in.  its  possession 
and  controL  The  control  of  it,  from  the  very  nature  of  it,  re- 
mained with  the  gas  company.  As  an  evidence  of  it,  when  the 
boy  was  held  by  the  wire  he  could  not  be  rescued  until  the  gas 
company  stopped  the  electric  current  An  example  of  the  de- 
livery of  electricity  is  furnished  when  an  electric  company 
chai'gee  a  battery,  and  delivers  it  to  the  owner  of  an  automobOe 
or  an  electric  launch,  in  which  event  no  duty  would  rest  upon 
the  company  as  to  the  manner  of  its  use.  Hieie  can  be  no 
actual  delivery  of  powder,  dynamite,  or  natn>glycerin,  and  a 
complete  control  transferred  to  another.  Therefore  it  does  not 
follow  that,  because  it  has  been  sold  and  delivered  to  another, 
there  is  a  responsibility  upon  the  seller  to  see  that  it  is  properly 
used*  If  A.  should  accumulate  a  great  body  of  water  above  a 
city,  and  agree  with  B.  to  supply  him  with  whatever  quantity 
he  desired,  provided  he  would  furnish  a  pipe  to  convey  it  to 
the  place  where  he  desired  to  use  it,  and  thereupon  B.  connected 
with  the  body  of  water  a  pipe  which  was  not  properly  con- 
structed so  as  to  convey  the  water  safely,  and  in  consequence 
thereof  the  water  should  escape  from  the  pipe  and  destroy  the 
property  or  lives  of  others,  could  A.  escape  liability  by  saying 
that  he  sold  the  water  to  B.  for  so  much  per  gallon,  and  deliv- 
ered it  to  him  at  the  point  of  connection,  and  he  no  longer  had 
any  control  over  it,  and  consequently  no  liability  ?  We  think 
not.  The  case  we  have  under  consideration  is  even  stronger  than 
the  illustration  fi^ven.  One  must  use  his  own  property  so  as 
not  to  do  injury  to  another.  The  use  of  the  wires  would  have 
been  harmless,  except  for  the  current  of  electricity;  and  that 
current  was  sent  into  the  wires  by  the  appellee,  producing  the 
death  of  plaintiff's  intestate.  Then  it  was  the  use  of  the  force 
(its  property)  it  generated  which  produced  the  injury.  If  the 
wires  were  not  properly  insulated,  and  the  death  resulted  there* 
from,  then  both  companies  are  liable,  as  it  was  the  duty  of  ^he 
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street  railway  company  to  have  its  wires  properly  insulated, 
and  there  was  a  duty  resting  on  the  gas  company  to  see  that  it 
was  done,  before  charging  them  with  electricity.  Whart.  Neg. 
see.  851  announces  the  law  to  be  as  follows:  ^Hi^erever  mate- 
rial, dangerous  unless  particularly  guarded^  is  left  unguarded, 
the  party  so  leaving  it  is  responsible  for  damages  to  another 
thereby  produced.  At  common  law  a  person  using  dangerous 
instruments  or  mechanisms  does  so  at  his  peril,  and  is  responsi- 
ble for  any  damages  not  caused  by  extraordinary  natural  occur- 
rences, or  by  the  interposition  of  strangers."  This  court,  in 
the  case  of  McLaughlin  v.  Louisville  Electric  Light  Co.,  6  Am. 
Electl.  Cas.  265,  100  Ky.  173,  37  S.  W.  851,  34  L.  R.  A.  812, 
had  under  consideration  a  case  where  the  wires  of  an  electric 
company  produced  the  injury,  and  the  court  said:  "But  by 
far  the  most  important  question  involved  is  the  law  applicable 
to  the  case.  Electricity  is  a  powerful  and  subtle  force,  and  its 
nature  and  manner  of  use  not  well  understood  by  the  public ;  nor 
is  its  presence  easily  determined  or  ascertained.  Its  use  for 
private  gain  is  very  extensive,  and  becoming  more  and  more  so. 
The  daily  avocation  of  many  thousands  of  necessity  bring  them 
near  to  this  subtle  force,  and  it  seems  dear  that  the  electric  com- 
panies should  be  held  to  the  use  of  the  utmost  care  to  avoid 
injuring  those  whose  business  or  pleasure  requires  them  to  oome 
near  such  a  death-dealing  force.''  From  this  it  will  be  seen 
that  the  court  is  of  the  opinion  that  electric  companies  should 
use  the  utmost  care  to  avoid  injuring  persons  who  may  be 
brought  in  contact  with  wires  charged  with  electricity.  The 
judgment  is  reversed  for  proceedings  consistent  with  this 
opinion. 

Du  Bellb  and  Bubnam,  J  J.,  dissenting. 


KoXB. — See  note  2  at  end  of  Part  IIL 
VOL.  VII — 38. 
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GhATTAIT OOOA   ElXOTBIO    BaILWAT    CoMPAVT    ▼•    BOBXBT  A. 

MlNOUL 

Tmmn§69  Supreme  Court,  Marek  I0«  1900. 
(103  Tenn.  667.) 

IVJXTBT  BT  SHOOK  IBQM  WAUMX  UVB  WTWi     BW  IMUL  IAM|UUU1> 


The  falling  into  the  street  of  a  wire  lo  heavilj  charged  with  eieeUleUy 
as  to  be  a  source  of  danger  to  persons  lawfnllj  in  the  atreet^  is  sjf 
itself  proof  oi  negligence  of  the  ocmipany  maintaining  audi  win^ 
which,  unless  rebutted,  will  entitle  a  perscm  injured  thereby  to  leuifw 
damages. 

Cases  of  this  series  cited  in  opinion:  Denver  Ooneol.  Elee.  Oo.  «.  Birnf- 
son,  vol.  5,  p.  278;  Oiraudi  v.  Blecirie  Imp,  Oo^  toL  5,  p.  818;  ITffia 
V.  West  End  8t.  Ry,  Co^  vol.  4,  p.  389;  Snyder  v.  Wheeling  EUe,  Oe^ 
vol.  7,  p.  473. 

Appeal  by  defendant  from  judgment  of  Circuit  Ocarty  Ham- 
ilton County. 

Brown  &  Spurloch,  for  plaintiff  in  error. 

S.  B.  Smith,  for  defendant  in  error. 

Beard^  J. :  The  plaintiff  in  error  operates  a  line  or  lines  of 
electric  railway  in  the  city  of  Chattanooga,  with  overiiead  trol- 
ley wires.  The  defendant  in  error,  while  riding  a  bicycle  with 
due  care  along  one  of  the  moet-used  public  streets  of  that  city, 
suddenly  found  that  he  was  about  to  run  over  a  fallen  guy  wire 
of  the  electric  company,  and,  in  endeavoring  to  avoid  it>  reoeived 
a  serious  injury,  to  recover  damages  for  whidbi  this  suit  was 
brought.  The  case  discloses  that  an  approaching  car  in  some 
unexplained  way  slipped  its  trolley,  whidi,  as  it  rose,  strode 
this  guy  wire  and  broke  it  On  breaking,  it  fell  to  the  ground 
immediately  in  front  of  the  defendant  in  error.  At  the  time 
of  the  accident  the  wire  was  carrying  at  least  500  volts  of  deo- 
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tricitj — an  amount  perilous  to  the  life  or  limb  of  one  who  came 
in  oolUsion  with  it.  This  being  the  entire  case,  upon  submit- 
ting it  in  charge  to  the  jury  the  trial  judge  said  that  the  rule  of 
re9  ipsa  loquitur  applied,  and,  if  they  were  satisfied  the  injurjr 
to  the  plaintiff  was  the  proximate  result  of  the  fallen  wire,  then 
there  arose  a  presumption  of  negligence  on  the  part  of  the  de- 
fendant company,  which,  unless  rebutted,  would  entitle  plaintiff 
to  recover.  The  trial  having  resulted  in  a  verdict  against  the 
electric  company,  and  its  motion  for  a  new  trial  being  overruled, 
the  case  is  presented  to  this  court  on  on  assignment  of  error  in 
the  foregoing  instruction. 

We  agree  with  the  counsel  of  plaintiff  in  error  that  the  rule  is 
"that  those  who  go  on  a  highway  may  well  be  held  to  do  so 
subject  to  their  taking  upon  themselves  the  risk  of  injury  from 
inevitable  danger,  where  carelessness  cannot  be  charged  upop 
any  one."  But  was  the  fall  of  a  dangerously  charged  guy  wire 
an  inevitable  danger?  That  it  was  unexpected  is,  no  doubt, 
true;  but  many  accidents  occur  from  defective  mechanical  con- 
tnvances,  which,  though  not  anticipated,  axe  by  no  means  in- 
evitable, because  they  might  have  been  avoided  by  the  exercise 
of  care  oorrespondiDg  with  the  danger  attendant  upon  the  oour 
tnvance.  In  the  case  at  bar  the  guy  wire,  charged  as  it  was  with 
a  heavy  electric  current,  was  suspended  over  a  street  crowded 
with  persoDs,  passing  at  all  times  of  the  day,  and  was  intrinsic- 
ally dangerous  yet  the  risk  of  accident  therefrom  was  not  in- 
evitable If  the  wire  was  made  of  good  material,  and  was 
properly  attached  above  and  below,  and  then  carefully  super- 
vised, there  was  no  inevitable  danger  incident  to  its  susf  onsion 
above  the  street.  If,  however,  the  wire  was  imperfectly  con- 
structed or  attached,  or  if,  properly  attached  in  the  banning, 
it  was  neglected  for  a  period  of  time  sufficiently  long  for  expan- 
sion or  strain  upon  it  to  weaken  the  attachments,  then  it  did 
become  a  menace  to  the  public;  and  the  company,  bedng  guilty 
of  the  negligence  which  contributed  to  this  condition,  was  re- 
le  for  the  damage  proximately  resulting  therefrom.  Such 


/ 


696  AMERICAN  ELEOTRICAL  CASES.       [vol.  7 


Railway  Co.  t.  Mlngla 


a  wire  is  used  as  a  braoe  to  Btrengtlieia  and  hold  in  place  the 
main  wire  or  wires,  and  is  put  up,  not  to  f  all,  but  to  retain  iti 
safe  level  above  the  street.     To  aooomplish  the  purpose  of  its 
erection,  it  was  required  to  be  heavy  and  strong  enough  to  stand 
the  force  of  the  strain,  as  well  as  that  of  an  ordinary  blow.    It 
is  common  experience  that  in  propelling  a  car  the  trolley  will 
sometimes  slip  from  the  wire  along  which  it  is  passing,  and  i^ 
in  so  doing,  it  comes  in  contact  with  a  guy  wire,  it  is  apparent 
that  the  latter  should  be  of  sufficient  strength  and  fixity  to  with- 
stand the  violence  of  the  stroke;  and,  if  it  fails  to  do  so,  it  is 
not  an  unreasonable  inference  that  there  has  been  negligence  in 
its  selection,  construction,  or  supervision.  In  view  of  the  estreme 
peril  consequent  on  the  displacement  and  fall  of  the  wires  in  an 
electric  railway  system,  it  is  essential  that  a  high  degree  of  care 
be  exercised,  not  only  in  their  construction,  but  in  their  contin- 
ued maintenance  in  a  good  and  safe  condition    Denver  ConsoL 
Electric  Co.  v.  Simpson,  6  Am,  Electl.  Cas.  278,  21  Cola  371; 
Giraudi   v.    Electric   Imp.    Co.,    5    Am.    ElectL    Cas.    81f, 
107  Cal.  120.     If  this  be  not  done,  then,  with  the  growing  net- 
work of  wires  suspended  over  the  streets  of  our  tovms  and  cities, 
those  who  use  these  streets  in  the  exercise  of  a  common  right  will 
do  so  in  constant  peril.     Under  these  circumstances,  we  think 
no  hardship  is  imposed  upon  the  defendant,  who  is  using  this 
dangerous  agency  of  electricity  along  overhead  wires,  when  an 
accident  occurs  from  a  wire  which  has  fallen  to  the  street  or 
dangerously  near  it,  in  requiring  him  to  repel  a  presumption 
of  negligence.     Unless  the  rule  of  res  ipsa  loquitur  is  applied, 
it  is  evident  that  in  a  large  number  of  cases  liability  for  the  rs- 
suiting  injury  will  be  escaped.     It  is  within  the  power  of  the 
defendant  at  all  times  to  show  whether  he  has  exercised  due  care 
in  the  selection  of  material  and  in  their  erection  and  subsequeoi 
supei-vision,  while  to  prove  an  actionable  lack  in  these  things 
would  be,  in  most  cases,  practically  beyogod  the  reach  of  the 
party  injured. 

The  rule  laid  down  by  the  trial  judge  in  this  case  has  been 
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applied  frequently.  Kearney  v.  London,  &c.  R.  B.  Co.,  L.  R. 
5  Q.  B.  411,  was  an  action  to  recover  for  an  injury  to  one  who, 
passing  over  a  brick  bridge,  was  struck  by  a  brick  falling  from 
one  of  its  piers.  The  bridge  was  three  years  old,  and  just 
before  the  injury  in  question  a  train  had  crossed  it.  In  answer 
to  the  insistence  that,  before  he  could  recover,  the  plaintiff  must 
show  acts  of  negligence,  and  that  the  dislodgment  might  have 
resulted  from  a  change  of  temperature,  against  which  no  fore^ 
sight  could  have  guarded,  Cockburn,  C.  J.,  said :  "It  is  true 
that  it  is  possible  that,  from  changes  in  the  temperature,  a  brick 
might  get  into  the  condition  in  which  this  brickwork  appears  to 
have  been,  from  causes  operating  so  speedily  as  to  prevent  the 
possibility  of  any  diligence  and  care,  applied  to  such  a  purpose, 
intervening  in  due  time  so  as  to  prevent  any  accident.  But 
inasmuch  as  our  own  experience  of  these  things  is  that  bricks 
do  not  fall  out  when  brickwork  is  kept  in  a  proper  state  of  re^ 
pair,  I  think,  where  an  accident  of  this  sort  happens,  the  pre- 
sumption is  that  it  is  not  the  frost  of  a  single  night  or  of  manv 
nights  that  would  cause  such  a  change  in  the  state  of  the  brick- 
work, as  that  a  brick  would  fall  out  in  this  way,  and  it  must  be 
presumed  that  there  was  not  that  inspection  and  that  due  oare 
on  the  part  of  the  defendants  which  it  was  their  duty  to  apply." 
It  seems  eminently  proper  that  it  should  prevail,  in  view  of 
what  has  been  said,  in  a  case  like  the  present.  In  2  Jaggard  on 
Torts,  sea  864,  the  author  says  that  proof  of  contact  with  a 
live  wire,  and  of  damages  resulting  therefrom,  makes  a  complete 
case  of  prima  facie  negligence  against  the  defendant;  and  in 
Croewell  on  Electricity,  sec.  249,  it  is  said  that  the  mere  fact 
that  an  electric  wire  sags  or  falls  affords  suflScient  evidence  of 
n^ligenca  And  such  was  the  holding  in  Uggla  v.  W.  E.  8t, 
By.  Co.,  4  Am.  Electl.  Oas.  389,  160  Mass.  354,  and  Snyder  v. 
Wheeling  Electric  Co.,  7  Am.  Electl.  Cas.  473,  39  L.  R.  A. 
602  (W.  Va.  Rep.  1897).  We  find  no  error  in  the  record,  and 
the  judgment  of  the  lower  court  is  afiSrmed. 


NoTB. — See  Mr.  Keaebej'B  note,  ante,  p.  446;   also  note  2  at  end  of 
Fart  UL 
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Bbush  Elsctbio  Light  and  Powbb  Company  ▼•  £.  LsFS?n 

AND  Wife. 

Tewa9  Supreme  Court,  June  11,  1900. 
(93  Tex.  604.) 

Shook  ibom  elbotbio  wires — ^Dutt  as  to  uiwBEQUMTm  flagb — ^Pisa^ 

INO   OBDINANCE. 

An  dectric  light  companj  cannot  be  held  liable  for  death  earned  Ij 
shock  from  its  uninsulated  wires,  in  a  place  where  persona  oould  sot 
reasonably  be  expected  to  go.  The  top  of  an  unrailed  wooden  awning 
attached  to  a  house,  about  sixteen  feet  above  the  street,  held  to  be  m^ 
a  place. 

Am  ordinance  requiring  electric  wires  to  be  maintained  at  a  oertaia 
height,  held  insufficiently  pleaded. 

Appeal  by  defendant  below  from  judgmeait  of  Omrt  of  CSvfl 
Appeals  of  First  Supreme  Judicial  District^  affirming  a  judg- 
ment ini  favor  of  plaintiffs. 

Terry,  Ballinger,  Smith  &  Lee,  for  plaintiff  in  error. 

Jos  B.  £  Chds.  J.  Stubbs  and  Edwin  8.  Easley,iQT  def  endanti 

•    '•" 

m  error, 

Bbown,  J. :  E.  and  Olara  Lefevre,  being  husband  and  wife^ 
sued  the  plaintiff  in  error  in  the  District  Court  of  Galveston 
County  for  damages  on  account  of  the  death  of  Paul,  charged 
to  have  been  occasioned  by  the  negligence  of  the  electric  light 
company.  The  case  was  tried  before  a  jury,  and  resulted  in  t 
verdict  and  judgment  for  $1,000  for  E.  Lefevre,  and  $3,000 
for  Clara  Lefevre,  which  judgment  was  affirmed  by  the  Court 
of  Civil  Appeals.  It  will  not  be  necessary  to  give  a  full  state- 
ment of  the  facts  in  this  case.  The  facts  necessary  to  an  undeor- 
itanding  of  the  questions  decided  by  us  are  as  follows:  Paul 
Lefevre  was  killed  by  coming  in  contact  with  the  defendant's 
wiree,  maintained  and  operated  by  it  in  the  city  of  Qalveeton, 
whidi  wires  were  suspended  diagonally  across  the  intenBeotion 
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of  Strand  .and  Tw^enly-first  streets,  in  that  city.     The  wires 
were  fastened  upon  awnings  at  the  northeast  and  at  the  southr 
wwt  ooimers  of  the  intersection  of  said  streets.     Between  theee 
points  two  wires  extended  at  the  height  of  about  16  feet  from 
the  street;  and  at  the  northeast  comer  they  were  fastened  upon 
a  trestle  about  2^  feet  above  the  top  of  the  awning  in  front  of 
the  house  situated  on  that  oomer,  and  from  the  top  of  the  trestle 
tliey  extended  down  to  the  awning,  and  thence  into  the  building, 
for  lighting  purposes.     The  top  of  the  trestle  on  the  awning  was 
about  19  feet,  and  the  top  of  the  awning  was  about  16  feet,  from 
the  leeel  of  the  street.     The  wires  between  the  top  of  the  trestle 
and  the  awning  had  been  spliced,  and  were  entirely  bare;  having 
ao  insulation  upon  them.     K  Lefevre,  assisted  by  his  son  and 
others,  was  engaged  in  moving  a  house  along  Strand  towards  the 
east,  and,  arriving  at  the  intersection  of  Strand  and  Twenty- 
first  street,  they  found  that  the  wires  were  hanging  too  low  for 
the  house  to  pass  under  them ;  the  top  of  the  house  being  about 
24  feet  above  the  level  of  the  street.     E.  Lefevre  went  upon  the 
awning  in  question,  and,  having  fastened  a  rope  to  the  wiers  to 
lift  them  above  the  house,  threw  it  to  his  son,  who  was  upon  the 
top  of  the  house  that  was  being  moved ;  and  E.  Lefevre,  in  order 
to  assist  his  son,  caught  hold  of  the  wires,  receiving  a  shock  that 
produced  unconsciousness.     Paul,  seeing  the  condition  of  his 
father,  jumped  from  the  top  of  the  house  onto    the  awnr 
ing,  and,  with    the    help    of    another,   released  the  father 
from    the    wires;     and,    he    being    restored    to    conscious- 
Paul  fell  from  some  cause,   and  his  father  fell  like- 
upon  him,  on  the  top  of  the  awning.     Paul  caught  with 
both  of  his  hands  the  two  wires  extending  from  the  treede  to  the 
awning,  and  received  a  shock  that  produced  his  death.     There 
is  no  evidence  that  this  awning  was  ever  used  as  a  place  ai 
iwort  or  for  any  purpose  whatever,  by  persons  going  upon  the 
top  of  it ;  and  the  photographic  views  of  it,  which  were  in  evi- 
oence,  and  are  in  the  statement  of  facts,  indicate  that  it  waa 
nnply  an  awning  boilt  for  shade  and  protection  to  the  side- 
v^iDc  and  the  front  of  the  house  to  which  it  was  attached. 
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We  shall  discuss  but  two  qujestions  preeeoited  by  the  applieir 
tion:  First.  Were  the  allegations  of  the  petition,  settiiig  up 
the  ordinance  which  required  the  wires  to  be  raised  25  feet 
above  the  street,  sufficiently  definite?  Second.  Was  there  any 
evidence  of  negligence  on  the  part  of  the  plaintiff  in  error  wliidi 
proximately  caused  the  death  of  Paul  Lefevre? 

The  plaintiffs'  petition  contains  these  allegations:  ''That^  in 
obedience  to  the  ordinances  of  the  said  city  of  Galveeton,  it  is, 
and  was  on  the  day  and  date  above  named,  the  duty  of  the  de- 
fenidant  company  to  cause  all  of  its  electric  wires  tx>  be  sfoar 
pended,  and  keep  them  suspended,  at  least  twenty-five  feet  above 
the  grade  of  the  streets,  and  to  cause  same  to  be  prc^>erly  and 
completely  insulated  from  surface  contact;  •  •  •  that  said 
wires  were  not  suspended  twenty-five  feet  above  the  grade  of  the 
streets  at  said  point,  but  were  suspended  only  about  fifteen  feet, 
and  by  reason  of  this  fact  it  became  necessary  to  lift  said  wires 
higher,  in  order  that  the  house  might  pass  thereonder."  The 
allegations  of  the  petition,  as  set  out,  are  the  oonclusions  of  the 
pleader  upon  the  legal  effect  of  the  ordinance;  but  the  provisions 
of  that  ordinance  are  not  alleged,  either  in  terms  or  in  sub- 
stance, so  that  the  court  could,  from  the  plea,  determine  what 
was  required  by  it  of  the  electric  light  company.  The  special 
exception  interposed  by  the  defendant  below  to  the  foregoing 
allegations  of  the  petition  should  have  been  sustained.  City  of 
Austin  V.  Walton,  68  Tex.  507. 

There  can  be  no  liability  for  the  injury  in  this  case  unless, 
from  all  the  circumstances,  the  electric  light  company  could 
reasonably  expect  that  some  person  might  be  injured  by  its  fail- 
ure to  cover  the  wires  placed  by  it  upon  the  awning  where  the 
deceased  received  his  injury.  Tex.  &  Pac.  Railway  Co,  v.  Big- 
ham,  90  Tex.  226.  In  the  case  cited.  Chief  Justice  Gaines,  on 
behalf  of  the  court,  expressed  the  rule  in  the  following  language, 
quoting  from  the  Supreme  Court  of  the  United  States  in  the 
case  of  MilwavJcee  Railroad  Co.  v.  Kellogg,  94  TT.  S.  469 :  '^  TBut 
it  is  generally  held  that  in  order  to  warrant  a  finding  that  negli- 
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geotioe^  or  an  act  not  amounting  to  wanton  wrong,  is  the  proxi- 
mate cause  of  an  injury,  it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  n^ligenoe  or  wrongful 
act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances.'  This  is  probably  as  accurate  a  state- 
ment of  the  doctrine  as  can  be  given,  and  is  substantially  that 
generally  laid  down  by  the  authorities/'  Applying  this  rule  to 
the  facts  of  this  case,  the  inquiry  arises :  Would  an  ordinarily 
prudent  man,  looking  at  the  surroundings  as  they  then  appeared, 
have  reasonably  expected  that  any  person  would  be  upon  the 
awning,  and  might  be  injured  by  coming  in  contact  with  the 
exposed  wires  ?  If  such  a  consequence  might  have  been  reason^ 
ably  foreseen,  then  the  plaintiff  in  error  would  be  liable  for  the 
injury,  under  the  facts  of  this  case,  unless  there  be  some  otlier 
defensa  If  not,  then  it  cannot  be  held  liable  for  the  death  of 
Paul  Lefevre.  If  the  testimony  is  such  that  a  jury  might  have 
found  that  the  electric  light  company  ought  to  have  anticipated 
the  injury,  then  the  court  cannot  inquire  into  the  correctness  of 
such  a  conclusion,  although  it  might  differ  with  the  jury  as  to 
the  correctness  of  the  verdict.  In  the  facts  of  this  case  there  is 
not  a  scintilla  of  proof  that  the  awning  had  been  used  by  any 
person  as  a  place  of  resort,  either  for  pleasure  or  for  business. 
Looking  at  the  photographic  views  of  the  situation,  the  awning 
appears  to  be  such  as  is  common  in  the  towns  and  cities  as  a 
protection  to  the  front  of  the  building,  with  no  railing  or  other 
protection  upon  the  top  or  roof  showing  the  intention  for  persons 
to  resort  there  for  any  purpose  whatever.  If  a  man  of  ordinary 
prudence  had  been  placing  the  wires  at  the  same  points,  the  facts 
would  not  have  notified  him  that  probably  some  one  would  be 
injured  by  them.  From  the  street  and  the  sidewalk  to  the  place 
whei«  the  exposed  wires  were  located  is  a  distance  of  about  16 
feet,  which  must  have  been  at  least  10  feet  above  the  heads  of 
mem  of  ordinary  height  passing  along  the  street,  and  there  were 
no  means  by  which  passers  upon  the  street  or  sidewalk  could 
oome  in  contact  with  the  wire.     It  was,  therefore,  not  negli- 
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genoBy  with  regard  to  persons  traveling  along  the  streeit  or  nd^ 
walk^  to  leave  the  wire  exposed,  because  there  was  no  reafionabh^ 
and  scarcely  a  possiblet,  chance  for  such  persons  to  be  injured 
thereby.  We  are  of  opinion  that  there  is  no  evidenoe  upon 
which  a  jury  could  base  a  verdict  in  favor  of  the  defondants  ii 
nrroTy  and  the  trial  court  erred  in  refusing  to  give  the  requested 
instruction  to  find  for  defendant  For  the  error  of  not  sustain- 
ing the  exception  to  the  plaintiffs'  petition,  and  because  there  is 
no  evidence  of  negligence  on  the  part  of  the  electric  lig^t  com- 
pany,  the  judgments  of  the  District  Court  and  Conit  of  CSvil 
Appeals  are  reversed,  and  this  cause  is  remanded. 


KOTK. — See  note  2  at  end  of  Part  m. 


WbSTXRN  IJkION  TbLEOBAPH  CoMPANT  and  OTHSR8  ▼•  GsiF- 

FITH. 

Georgia  Supreme  Court,  Auguet  7,  1900. 
(Ill   Ga.  651.) 

IHJTTBT  BT  ELBCTBIC  SHOCK — Joiin>EB  OF  PABTIBS. 

1b  aa  action  brought  for  the  recorery  of  damages  for  injuries  alleged 
to  be  due  to  the  circumstances  that  telegraph  wires  were  ao  main- 
tained relatively  to  electric  light  and  electric  street  railway  wires  thai 
heavy  currents  of  electricity  were  liable  to  be  conveyed  to  Uie  telegraph 
wires  and  thence  to  the  ground,  held,  that  all  the  oompaniea  maintain- 
ing  the  wires  were  properly  joined  as  defendants. 

Appeal  from  order  of  City  Court  of  Bichmond,  overruliiig 
demurrer  to  complaint. 

/.  8.  £  W.  T.  Davidson  and  F.  0.  Du  Biqucn,  for  plaiutiffii 
in  error. 
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(7.  H.  Cohen,  J.  B.  Lamar,  and  Boykin  Wright,  for  *  defend- 
mt  in  error* 


Fish,  J. 


2.  The  case  made  by  the  petition:  filed  hy  Mrs.  Griffith  was,  in. 
brief y  as  follows:  The  telegraph  company  maintains  in  the  city 
of  Augusta  and  the  village  of  Simunerville  a  system  of  poles  and 
wires  extending  through  various  streets  upon  which  the  railway 
mnd  electric  company  has  likewise  erected  a  similar  system  of 
poles  and  wires  used  in  connection  with  its  business.  At  some 
places  the  wires  of  the  tel^raph  company,  which  are  strung 
on  poles  which  are  higher  than  those  used  by  the  other  company, 
cross  the  wires  of  that  company,  while  at  other  points  the  wires 
connected  with  the  two  systems  run  parallel  with  each  other 
on  the  same  streets.  The  wires  of  the  railway  and  electric  com- 
pany are  heavily  charged  with  currents  of  eleotricily  "suf- 
ficiently powerful  to  do  great  bodily  hamL"  On  or  about  the 
2d  day  of  December,  1896,  there  was  a  fall  of  sleet  and  snow, 
mnd  "the  wires  belonging  to  and  controlled  by  the  said  defend- 
ants were  each  and  all  heavily  weighted  by  said  snow  and  sleet" 
As  a  result  "thereof,  the  wires  of  the  said  defendants  came  in 
contact  with  eadi  other  at  sundry  points  and  places  in  the  city 
of  Augusta  and  in  the  village  of  Summerville^"  and  ^%j  reason 
of  such  contact  the  powerful  currents  in  the  wires  of  the  Augusta 
Railway  &  Electric  Company  were  conducted  to  and  into  the 
wires  belonging  to  and  controlled  by  the  Western  Union  Tele- 
graph Company,''  of  which  fact  "both  of  the  defendants  had 
knowledga''  Because  of  "said  contact,  the  wires  of  the  Western 
Union  Telegraph  Company  became  dangerous  to  persons  and 
property  toudiing  or  being  touched  by  the  same;,  (and)  both  of 
taid  defendants  had  knowledge  of  said  danger."  The  wires  of 
the  two  companies  were  thus  in  contact  "at  and  near  the  inters 
section  of  Walton  Way  and  Telfair  street  in  the  village  of  Sum- 
taMTville,  and  at  divers  other  places  in  said  village  and  city," 
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and  this  was  knovm  by  both  oompanies.  On  the  date  aboTB  xneD* 
tioi]£d  a  rotten  and  unsound  pole  belonging  to  the  telegraph  oon^ 
pany,  situated  ^^in  the  yard  of  the  Bonair  Hotel,"  hrokei  and  fell 
across  a  roadway  leading  to  that  hotel,  carrying  with  it  the 
wires  which  had  been  strung  upon  it.  ^^Said  pole  was  negli- 
gently allowed  to  remain  upon  the  ground  with  the  wires  upon 
and  across  said  roadway  for  a  long  space  of  time,  to  wit,  13 
days,"  notwithstanding  ^^the  said  defendants,  and  each  of  them, 
had  notice  of  the  fact  that  said  pole  had  fallen,  and  that  said 
wires  were  across  said  roadway,"  and  although  both  ^'knew  that 
the  said  wires  so  as  aforesaid  upon  the  ground  were  dangerous, 
and  likely  to  produce  injury  to  any  person  or  thing  passing  along 
said  roadway."  On  the  16th  day  of  December  "petitioner  had 
occasion  to  visit  the  Bonhair  Hotel  on  business,"  and  was  driven 
thither  in  a  vehicle  through  the  Walton  Way  entrance  to  that 
hoteL  Neither  she  nor  the  driver  knew  of  the  dangerous  condi- 
tions of  the  wires  across  the  roadway  leading  to  the  Telfair 
street  entrance,  and  in  attempting  to  return  by  that  route  one  of 
the  horses  drawing  the  vehicle  in  which  she  was  riding  stepped 
upon  one  of  the  wires,  and  received  a  violent  shock,  which  threw 
it  to  the  ground.  In  falling,  the  horse  turned  or  tilted  the 
vehicle  to  such  an  extent  that  petitioner,  who  was  greatly 
alarmed,  and  was  trying  to  alight,  either  fell  or  was  thrown  to 
the  ground.  She  not  only  sustained  serious  injuries  by  reason 
of  this  fall,  but  also  "received  a  violent  bum  from  the  electric 
current"  with  which  the  wires  upon  the  ground  were  charged. 
In  addition  to  other  items  of  damage  specifically  alleged,  she 

was  "forced  to  incur  an  expense  of  $ for  medical  attention 

and  nursing."  One  of  the  defendants  in  the  court  below,  the 
telegraph  company,  met  the  plaintiff's  petition  with  a  general 
demurrer,  and  also  demurred  specially  thereto  on  the  ground 
that  there  was  a  misjoinder  of  parties  defendant  therein.  We 
now  rule  specifically,  as  was  practically  decided  when  the  case 
was  here  at  the  March  Term,  1898  (104  Ga,  62,  30  S.  R  420), 
that  the  plaintiff  set  forth  in  her  petition  a  cause  of  action,  and 


OREGON,  1900.  606 


Bojd  Y.  Electric  Co. 


properly  joined  therein  as  joint  tort  feasors  tlia  two  oorporatioDa 
through  whose  n^ligenxse  she  was  injured. 


Note. — See  Mr.  Keasbey's  note,  ante,  p.  647;   also  note  2  at  end  ol 
Part  UL 


BoTD  ▼.  Portland  Electric  Oompabt. 

Oregon  Supreme  Courts  October  16,  1000. 
(37  Or.  667.) 

XirjXTET   BT   KLECTBIO    SHOOK — ^NEOLIQKNCB, 

Where  the  wires  of  an  electric  light  company  supplying  a  large  city  have 
been  prostrated  in  numerous  places  at  the  same  time  by  reason  of  an 
unusual  and  unexpected  storm,  it  is  not,  as  a  matter  of  law,  negligent 
for  the  company  to  leave  one  of  the  wires  for  several  hours  so  hang- 
ing as  to  inflict  injury  upon  a  passer-by;  but  such  question  of  negli- 
gence is  for  the  jury. 

Gase  of  this  series  cited  in  opinion:  Denver  Cor^sol.  Eleo,  Co.  v,  Simpeen, 
▼ol.  5,  p.  278. 

Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court 
of  Multnomah  County,  in  favor  of  the  plaintiff  entered  upon  the 
Tordict  of  a  jury. 

This  is  ani  action  by  William  Everett  Boyd,  by  R.  B.  Boyd, 
his  guardian  ad  litem,  against  the  Portland  General  Electric 
Company,  to  recover  damages  for  an  injury  to  plaintiff  from  an 
electric  light  wira  The  defendant  is  a  corporation,  engaged  in 
supplying  the  city  of  Portland  and  its  inhabitants  with  electric 
light,  for  which  purpose  it  has  erected  poles  in  the  streets,  with 
arms  near  the  top  bearing  the  wires  which  transmit  the  eleo- 
tricity.  During  the  afternoon  and  night  of  December  6,  1897, 
a  violent  wind  and  rain  storm>,  prevailing  in  Portland  and  vioinh 
itjy  prostrated  defendant's  lines  in  many  places.    In  Woodlawn^ 
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a  suburb  of  tbue  dtj,  about  6  or  7  o'clock  in  the  evening,  one  of 
tha  wires  stretched  over  Magnolia  street  parted  at  a  point  about 
one  hundred  and  twenty  feet  west  of  Dakota  street^  and,  orosBuig 
over  the  other  wires,  hung  down  in  two  loops,  one  of  whidk 
swung  near  the  ground,  about  two  or  three  feet  west  of  the  pole 
at  the  intersection  of  the  streets.  About  8  o'clock  on  the  morn- 
ing of  the  7th,  plaintiff,  who  was  11  years  of  age,  and  resided 
with  his  father  on  Dakota  street,  about  two  hundred  feet  soutk 
of  its  junction  with  Magnolia,  was  sent  on  an  errand  requirin;: 
him  to  pass  near  the  light  pole  at  the  comer.  A  few  minutes 
later  he  was  discovered  lying  on  the  ground  immediately  under 
the  broken  wire,  in  an  insensible  condition,  his  right  hand  badly 
buimed,  and  the  back  of  his  head  so  burned  that  the  flesh  there- 
after sloughed  off,  leaving  a  circular  space,  about  three  inches 
in  diameter,  bare  to  the  skull.  No  one  witnessed  the  accident, 
and  the  plaintiff  was  unable  to  give  any  account  of  how  it  oe- 
curred,  but  it  is  agreed  that  it  was  caused  by  contact  with  the 
broken  wire.  It  is  alleged  in  the  complaint,  among  other  things, 
that  defendant  did  not  exercise  due  care  and  diligence  in  replac- 
ing and  taking  care  of  the  wire  after  it  had  parted  on  the  even- 
ing of  the  6th,  and  is  therefore  liable  for  the  injury  suffered  by 
the  plaintiff.  The  answer  denies  the  negligence  charged,  and  for 
an  affirmative  defense  alleges  contributory  negligence  The 
trial  resulted  in  a  verdict  in  favor  of  the  plaintiff  for  $5,000, 
which  was  reduced  by  the  trial  court  to  $2,600,  and  a  judgment 
entered  accordingly.  The  defendant  appeals,  assigning  as  error 
the  misconduct  of  plaintiff's  counsel,  and  the  giving  and  refusal 
of  certain  instructions  by  the  trial  court 

Dolph,  Mallory  &  Simon,  for  appellant. 

Dufen  &  Menafeej  for  respondent. 

Bean,  C.  J.  (after  stating  the  facts) :     •     •     •     . 
2.  The  principal  question  on  the  trial  was  whether  the  3e 
fendant  was  negligent  in  not  removing  the  broken  wire.    Plain- 
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ti#  JTifliflted  that  it  was  n^ligeoioe  to  allow  the  wire  to  lemain 
ttdrteen  hours  after  it  fell  before  taking  care  of  it^  while  defend- 
ant contended  that  it  exercised  the  utmoet  diligence  in  repairing 
the  damages  to  its  system  caused  by  the  storm,  but  was  unable 
to  roach  the  wire  in  question  prior  to  the  accident.  The  courts 
after  stating  to  the  juiy  the  respective  positions  of  the  parties^ 
and  that  whether  the  defendant  had  exercised  reasonable  care 
and  diligence  in  the  matter  was  a  question  of  fact  for  their  deter- 
mination, further  instructed  them  aa  follows:  ^^The  suggestion 
is  made  that  they  (defendant  company)  had  not  sufficient  force 
to  cany  on  this  work,  to  raise  all  these  fallen  wires,  as  early, 
perhaps,  as  they  ought  to  have  done;  but  companies  of  this  sort^ 
dealing  with  one  of  the  most  subtle  and  powerful  agencies  known 
to  man^  cannot  plead  want  of  assistance  and  amount  of  expense 
as  an  excuse  for  any  dilatoriness  whatever.  The  law  requires 
reasonable  care,  and  reasonable  care  must  be  determined  by  all 
tlie  circumstances  attending  the  transaction, — what  took  place 
at  the  time,  what  took  place  befora"  And,  again:  ^^Beasonable 
care  in  such  matters  means  the  utmost  care  and  skill  which  a 
man  is  capable  of  exercising,  oonsidering  the  immediate  carcum- 
stance  in  hand.  So  it  must  be,  then,  that  if  there  was  not  suf- 
ficient force  in  order  to  prevent  dangers  that  might  arise  from 
fallen  wires,  if  you  find  from  the  testimony  in  the  case  that  the 
defendant  was  negligent  or  dilatory  in  raising  the  wires  that 
had  fallen,  that  considerable  time  elapsed  after  it  was  broad 
daylight  the  next  mxyming  before  the  agents,  servants,  of  the 
company  made  their  appearance  to  repair  the  wires,  you  will 
ooDsider  that  question  in  connection  with  the  question  of  dam- 
ages and  upon  the  issue  of  negligence."  It  is  insisted,  and  we 
think  properly,  that  this  instruction  imposed  a  higher  degree  of 
duty,  as  a  matter  of  law,  upon  the  defendant  company  than  is 
exacted  of  it.  An  electric  light  company  that  has  erected  its  i 
poles  and  wires  in  the  streets  of  a  municipality,  with  the  con- ! 
sent  of  the  proper  authorities,  is  not  an  absolute  insure  against 
aocideiit  theref  rosa    It  is  onjj;  bound  to  exercise  oare  and  dili- 
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geuce  in  the  erectioii  and  maintenanoe  of  its  ^Tstem.  proportion* 
ate  to  the  danger, — Croswell,  Electricity,  sec  236;  Keasbej, 
Electric  Wires,  (2d  Ed.),  sea  236  et  seq.;  Denver  Consol.  EUc 
Co.  V.  Simpson,  21  Colo.  371,  31  L.  R  A,  566,  note  (41  Paa 
499), — and  wheal  it  has  fulfilled  this  duty  it  has  dischai^ged  its 
entire  obligation,  and  its  liability  ceases.  Tlie  question  ol 
whether  or  not  it  has  exercised  reasonable  care  is  for  the  jury  to 
decide  upon  the  facts  of  each  particular  case^,  except  when 
reasonable  minds  could  not  possibly  differ  in  their  oonclusi<»i8 
upon  the  facts.  The  amount  of  care  necessary,  of  course,  varies 
with  the  danger  which  is  incurred  by  negligence ;  and,  in  deter- 
mining the  question,  it  is  proper  for  the  jury  to  take  into  ooor 
sideration  the  location  of  the  lines,  whether  in  a  thickly  or 
sparsely  settled  portion  of  the  municipality,  the  use  to  which 
they  are  to  be  put,  the  harmless  or  dangerous  nature  of  the  cur- 
rent to  be  transmitted  over  them,  their  remoteness  or  prosiniit^ 
to  travelers  on  the  highway,  and  any  other  circumstances  affectr 
ing  the  case. 

But  where,  as  the  evidence  here  tends  to  show,  the  wires  of 
a  company  supplying  a  city  of  the  size  and  area  of  Portland 
have  been  prostrated  in  numerous  places  at  the  same  time  by 
reason  of  an  unusual  and  unexpected  storm,  it  is  imposing  upon 
the  company  a  duty  not  required  by  any  of  the  decisions  to  say 
that  it  cannot  show,  as  an  excuse  for  a  delay  in  taking  care  of  a 
particular  wire  in  a  suburban  part  of  the  city,  the  want  of  assist- 
ance sufficient  to  immediately  repair  all  the  damages  caused  by 
the  storm.  Whether  the  defendant  company  had  in  its  employ 
a  large  enough  force  of  men  to  meet  the  emergency,  and  whether 
its  want  of  assistance  was  an  adequate  excuse  for  its  delay  in  not 
sooner  taking  care  of  the  wire  which  caused  plaintiff's  injuiy, 
were  proper  matters  for  the  consideration  of  the  jury  in  deter- 
mining the  question  whether  it  had  exercised  reasonable  care  and 
dilii^ence ;  but  it  was  not  the  province  of  the  court  to  say,  as  a 
matter  of  law,  that  want  of  assistance  was  no  excuse  for  the 
delay.    That  question  belonged  to  the  jury,  not  to  the  court*    It 
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follows  that  the  judgment  must  be  reversed,  and  a  newi  trial 
ordeired. 


Note. — ^An  ezoellent  note  by  Robert  G.  Morrow,  Etq.,  State  Reporter, 
is  appended  to  the  ofllcial  report  of  this  casei  See  note  2  at  end  of 
Part  m. 


Habt  Waubs  ▼.  Paoifio  Elsotbio  Motob  Oohpaht* 

Oalifomia  Supreme  Court,  Nov.  23,  1900. 

(130  Cal.  521.) 

Death  bt  elbcteio  shock. 

Plaintiff's  intestate  having  been  killed  by  shodc  from  a  wire  improperly 
insulated  and  maintained  contrary  to  municipal  ordinance,  held,  that 
the  mere  fact  that  the  location  of  the  wire  had  been  changed  by  some 
extraneous  cause,  after  it  had  been  originally  and  unlawfully  put  in 
position,  did  not  defeat  the  right  of  recovery,  and  that  a  charge  to  the 
contrary  was  error  calling  for  reversal. 

Appeal  by  def emdant  from,  judgment  of  Superioir  Oouit^  San 
Francisco  County. 

John  Flovmoy,  for  appellant. 

Sullivan  &  Sullivan  and  T.  /.  Roach,  for  reapondeint 

Gaboutte^  J. :  Tbis  is  an  appeal  from  a  judgment  in  f a^txr 
of  Maiy  Wales,  ba^ed  upon  the  death  of  her  son,  alleged  to  have 
been  killed  by  coming  in  oontact  with  a  live  eleetrio  wire;,  which 
was  improperly  insulated  and  maintained  by  defendant  in  viola- 
tion of  an  oidinanoe  of  the  dty  of  San  Francisco.  Deceased  was 
engaged  in  painting  a  building  at  the  time,  and  while  fihangiTig 
the  position  of  the  wire  by  taking  hold  of  it  he  received  a  shock 
which  precipitated  him  to  the  street  below  and  caused  his  deatlL 
The  facts  are  ample  to  support  the  verdict,  and  it  is  unf ortuiuite 

▼oi^  vn — 39. 
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lliat  tilie  giving  of  certain  instroctions  to  the  jwry  oonstdtotes 
error  ^diich.  demands  a  retrial  of  the  oasa 

The  electric  wires  were  situated  upon  the  oomioe  of  llie  bidld- 
ingy  and  fastened  thereon  hy  wooden  brackets.  It  is  in  evideDoe 
that  one  of  these  brackets  had  been  broken  off  from  its  position 
by  the  foreman  of  the  paintere  a  short  time  prior  to  the  accident 
which  act  probably  changed,  to  a  very  limited  eartent,  the  loca- 
tion of  the  wii'e  which  subsequently  caused  the  death  of  the  de> 
ceased.  In  view  of  the  evidence  upon  this  point  the  defendant 
requested,  and  the  court  gave,  the  following  instruction  to  the 
juiy :  ^^That  before  plaintiff  can  recover  in  this  action  you  mxaX 
be  satisfied  that  her  decedent^  without  contributory  n^ligenoB 
on  his  part,  received  his  injuries  by  coming  in  contact  with  a 
wire  in  the  position  in  which  it  was  maintained  by  the  defend- 
ant ;  and  if  you  find  that  he  received  his  injuries  by  ^^inmiTig  in 
contact  with  a  wire  which  had  been  broken  from  the  insulator, 
and  not  in  the  position  in  which  it  was  maintained  by  the  de- 
fendant^ then  your  verdict  should  be  for  defendant."  By  reason 
of  our  conclusion  as  to  the  unsoundness  of  another  instruction, 
we  will  not  analyze  the  foregoing  proposition  of  law  in  detaiL  If 
it  be  intended  by  the  language  used  to  declare  that  a  mere  change 
in  the  position  of  the  wire  by  some  extraneous  element,  after  it 
was  originally  placed  upon  the  building  by  defendant,  in  viola- 
tion of  a  city  ordinance,  acquitted  it  of  negligence  in  this  case, 
then  the  instruction  is  radically  wrong.  Defendant  placed  the 
wire  upon  the  building  and  used  it  there,  and  the  mere  fact  that 
the  location  of  the  wire  may  have  been  subsequently  dianged  by 
some  extrinsic  cause  of  itself  in  no  way  defeats  plaintiff's  right 
of  recovery.  Defendant  maintained  the  wires  uxxm  the  building 
in  violation  of  the  ordinance,  and  would  be  equally  guilty  re- 
gardless of  any  change  in  their  position.  As  already  suggested, 
it  becomes  unnecessary  to  decide  whether  or  not  the  jury  dis- 
obeyed this  instruction  in  finding  a  verdict  for  the  plaintiff. 


Judgment  reversed* 


KOZB.— See  note  2  at  end  of  Part  III. 
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James  Frktcmaiv,  an  Infant,  by  John  Fbeei^an,  his  Guardian 
ad  litem,  ReBpondemt^  v.  The  Bbooexyn  Heights  Kaxlboad 
Company,  Appellant. 

Kew  York  Supreme  Court,  Appellate  Division,  Second  Department^  Novenk' 

her,  1900. 

(54  App.  Div.  696.) 

Ihjttbt  bt  klectbio  shock  to  bot  walking  upon  gibdeb  of  bbdos. 

A  bridge,  being  part  of  a  public  highway  and  maintained  bj  the  publio 
authorities,  was  supported  by  two  curved  girders,  115  feet  long,  13 
feet  high  at  the  center,  and  having  a  flat  upper  surface.  A  trolley 
wire  and  a  guard  wire  passed  near  an  iron  lamp-post  erected  on  the 
apex  of  the  arch  of  one  of  the  girders.  The  guard  wire  carried  no 
current.  It  was  about  three  feet  above  the  girder  at  the  apex  of  the 
arch.  A  boy,  eui  juris,  walking  over  the  girder  and  trying  to  crawl 
between  the  guard  wire  and  the  lamp-poet^  was  bumed  and  shocked  by 
the  guard  wire,  which  had  become  charged  in  some  unexplained  way, 
and  fell  to  the  floor  of  the  bridge,  sustaining  injuries.  The  only  fault 
ascribed  to  the  defendant  was  that  it  permitted  the  guard  wire  to 
become  charged  with  electricity.  There  was  evidence  that  other  boys 
had  passed  over  the  girder  before,  and  that  some  had  been  burned. 

Held,  that  the  railway  company  was  not  bound  to  anticipate  the  occur- 
rence of  the  accident,  and  owed  the  plaintiff  no  duty  to  keep  the  girder 
eafe  for  travel  thereon. 

Gaae  of  this  series  cited  in  opinion:  Wittleder  v»  Citizens^  EUo.  Ilium, 
Co,,  vol.  7,  p.  581. 

Appeal  by  defendant  from  order  of  Supreme  Oonit,  Kings 
County,  vacating  and  setting  aside  order  dismissing  oomplaintL 

John  L.  Wells,  for  the  appellant. 

Thomas  F.  Magner,  for  the  respondent 

WooDWABB,  J. :  This  action  is  brought  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  through  the  alleged  negligenoe 
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of  the  defendant.  At  the  dose  of  plaintiff's  case,  and  again  at 
the  close  of  the  testimonv,  defendant  moved  to  dismiss  the  com- 
plaint  on  the  groiuid  that  the  plaintiff  had  failed  to  show  the 
defendant  was  negligent;  that  he  had  failed  to  show  that  he  was 
free  from  contributoiy  negligence,  and  that  he  had  failed  to 
make  a  cause  of  action  against  the  defendant.  This  motion  was 
denied,  and  was  followed  by  a  discussion  between  the  court  and 
counsel  for  the  respective  parties,  resulting  in  the  submission  of 
the  case  to  the  jury.  The  jury  disagreed,  but  before  they  wars 
dischai^ged  the  court  granted  a  motion  to  dismiss  the  oomplaint^ 
and  the  following  day,  on  its  own  motion,  the  order  was  set 
aside,  and  this  appeal  is  from,  the  order  setting  aside  the  order 
dismissing  the  complaint.  "No  objection  is  raised  to  the  method 
of  procedure,  and  we  are  asked  to  determine  the  case  upon  its 
merits. 

The  plaintiff  is  a  boy  ten  years  of  age,  who  is  conceded  to  be 
iui  juris.  On  the  28th  day  of  August,  1899,  in  com.pany  with 
another  boy  of  about  the  same  age,  the  plaintiff  went  to  the 
bridge  which  crosses  Bushwick  creek,  between  Williamsburg  and 
Oreenpoint^  at  Kent  avenue.  This  bridge  was  the  soeoie  of  the 
accident  complained  of.  It  was  constructed  sb  a  drawbridge 
and  is  built  upon  a  tumtabla  The  bridge  is  about  one  hundred 
and  fifteen  feet  long,  and  there  are  two  curved  girders  sustain- 
ing the  bridge  whidi  come  to  the  ground  at  either  end,  and  in  the 
center  have  a  rise  of  about  thirteen  feet^  at  which  point  there  is 
a  lamp  poet.  The  bridge  is  a  portion  of  the  highway  connecting 
Franklin  street,  Greenpoint,  with  Kent  avenue  in  Williams- 
burg, and  was,  so  far  as  we  know,  constructed  and  maintained 
by  the  public  authorities.  The  two  girders  of  this  bridge  pre- 
sented a  flat  surface  of  about  eighteen  inches  in  width,  broken 
by  the  projection  at  intervals  of  the  bolt  heads  by  which  the 
lower  portions  of  the  bridge  were  fastened  to  the  girders,  while 
at  the  apex  of  the  arch,  lamp  poets,  occupying  a  considerable 
portion  of  the  space,  were  erected.  The  defendant  occupied  a 
portion  of  the  driveway  across  this  bridge  with  its  double-track 
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straei  surface  railroad,  operated  by  electricity.  The  bridge  er- 
temds  Franklin  street  in  a  straight  line,  but  oonmects  with  Kent 
avenue  in  Williamsburg  at  an  angle  of  about  forty-five  degrees, 
so  that  it  was  necessary  in  placing  the  trolley  equipment  to  have 
certain  spreaders  or  guy  wires  to  hold  the  trolley  wires  over  the 
oanter  of  the  tracks  in  making  the  turn.  From  one  of  these 
spreaders,  running  across  the  bridge  to  the  other,  was  another 
wire  referred  to  in  the  evidence  as  a  guard  wire,  designed  to  pro- 
tect the  trolley  wire,  carrying  the  current,  from  contact  with 
other  wires.  Because  of  the  curve  the  westerly  trolley  wire  and 
the  westerly  guard  wire,  the  latter  being  about  three  feet  higher 
than  the  bridge  arch  when  drawn  tight,  passed  in  dose  proximity 
to  the  lamp  post  of  the  steel  girder.  On  the  day  of  the  accident 
tbe  plaintiff,  instead  of  keeping  upon  the  footbridge,  walked  up 
one  of  these  iron  girders  to  the  lamp  post,  and  while  in  the  act 
of  crawling  between  the  post  and  the  guard  wire  he  was  struck 
upon  the  buttocks  by  the  wire  and  burned.  He  grabbed  for  the 
wire  with  his  right  hand,  accepting  the  plaintiff's  version,  reoeiv- 
ing  a  severe  shock  which  caused  him  to  fall  to  the  bridge  below, 
fracturing  his  skulL  The  alleged  negligence  of  the  defendant 
is  predicated  upon  the  fact  inferable  from  plaintiff's  evidence 
that  the  guard  wire  was  diarged  with  electricity  at  the  time  of 
the  oontact  with  the  boy,  but  the  evidence  is  wholly  lacking  to 
show  that  this  was  due  to  any  negligence  on  the  part  of  the  de- 
fendant. The  defendant  had  a  right  to  construct  its  trolley  line 
in  ft  manner  to  enable  it  to  practically  operate  its  cars,  having 
due  regard  for  the  safety  of  the  publia  It  is  not  suggested  that 
the  construction  was  faulty,  but  the  plaintiff  apparently  bases 
his  right  to  recover  on  the  fact,  if  it  is  a  fact,  that  the  guard  wire 
had,  in  some  manner,  become  charged  with  electricity.  The  real 
question  is  whether  the  defendant  owed  the  plaintiff  any  active 
duly  under  the  circumstances.  It  is  claimed  by  the  plaintiff 
that  it  was  customary  for  the  boys  in  the  neighborhood  of  this 
bridge  to  walk  over  the  girders,  but  in  view  of  the  fact  that  it 
would  be  necessary  to  dimb  to  get  upon  fchem,  that  a  perfectly 
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safe  sidewalk  had  been  oanstructed  for  the  acoonmuodaticii  ol 
persons  on  foot,  and  that  the  way  over  the  girders  was  not  unob- 
structed, was  the  duty  imposed  upon  this  def  endant^  in  the  exar 
oise  of  reasonable  care,  to  anticipate  that  its  wires^  even  if 
charged  with  electricity,  would  be  dangerous  ?     They  were  en* 
tirely  out  of  the  reach  of  persons  using  the  street  and.  the  sid^ 
walk  in  the  ordinary  and  orderly  manner,  and  it  was  only  when 
the  plaintiff  had  gone  out  of  his  way  and  had  olimbed  into  t 
position  of  danger,  independently  of  the  wires,  that  he  was  ex- 
posed to  contaict  with  them.    We  are  of  opinion  that  the  defend- 
ant was  not  bound  to  anticipate  this  danger,  and  eBpeoially  so  is 
the  guard  wire  was  not  designed  fqr  the  purpose  of  carrying  a 
cuirrent  of  electricity,  but  was  for  the  purpose  of  protecting  the 
wire  which  did  carry  the  current,  and  the  usual  precautions,  faj 
way  of  inspection,  had  been  taken,  to  see  that  there  was  no  leak- 
age of  the  current,  from  the  trolley  wire  to  the  guard  wira    The 
guard  wire  was  not  intrinsically  dangerous ;  the  plaintiff  was  in 
a  position  which  one  of  his  own  witnesses  testified  he  (the  wit- 
ness) would  not  dare  go  if  the  policeman  was  around;  the  negli- 
gence, if  any,  was  passive  and  not  active^  of  omission  and  xkot  of 
commission.    The  case  comes,  therefore,  within  the  rule  of  Lar- 
more  v.  Crown  Point  Iron  Co.,  101  N.  Y.  391,  and  the  motiosi 
to  dismiss  the  complaint  should  have  been  granted.     The  mere 
fact  that  boys  had  been  known  to  pass  over  the  girders  of  this 
bridge,  or  even  that  the  plaintiff  has  been  able  to  find  one  or  two 
other  boys  who  have  been  burned,  does  not  constitute  sudi  a 
public  use  of  these  girders  as  a  means  of  crossing  the  bridge  as 
to  impose  upon  the  defendant  the  high  degree  of  care  contended 
for  by  the  plaintiff,  and  which  is  necessary  to  sustain  the  cause 
of  action.    In  Byrne  v.  N.  Y.  C.  £  H.  B.  B.  B.  C,  104  N.  Y. 
362,  the  court  sustained  a  charge  of  the  trial  court  that  if  the 
jury  *^came  to  the  conclusion  that  the  right  of  passage  (over  the 
tracks  of  the  company)  was  there  exercised  by  the  public,  as 
daimed  by  the  plaintiff,  notoriously  and  constantly,  previous  to 
and  at  the  time  of  the  accident^  then  they  were  required  to  deter- 
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miiie  the  ajuoimt  of  care  and  pradenoe  which,  the  defendant  waa 
required  to  exercifie  in  approctching  and  crossing  the  alley/'  bat 
this  affords  no  authority  for  holding  that  the  defendant  is  called* 
upon  to  take  notice  of  the  fact  that  boys,  in  the  absence  of  a 
policeman^  have  dimbed  upon  and  passed  over  the  girders  of  a 
bridge  at  some  time^,  and  to  impose  upon  the  defendant  the  active 
duty  of  actually  preventing  the  guard  wire  becoming  charged 
with  electricty.  In  the  Larmore  case,  supra,  where  the  plain- 
tiff was  injured  by  a  defective  machine,  the  oooirt  say:  "The 
precise  question  is  whether  a  person  who  goes  upon  the  land  of 
another  without  invitation  to  secure  employment  from  the  owner 
of  the  land,  is  entitled  to  indemnity  from  such  owner  for  an 
injuiy  happening  from  the  operation  of  a  defective  machine  on 
the  premises  not  obviously  dangerous,  which  he  passes  in  the 
course  of  his  journey,  if  he  can  show  that  the  owner  might  have 
aflceortained  the  defect  by  the  exercise  of  reasonable  cara  We 
know  of  no  case  which  goes  to  this  extent"  While  the  accident 
involved  in  this  action  occurred  upon  the  highway,  and  upon 
the  bridge  which  belonged  to  the  public,  the  defendant  was  law- 
fuUj  occupying  the  bridge  for  the  purpose  of  operating  its  rail- 
road, and  the  plaintiff  cannot  be  said  to  have  been  invited,  either 
by  the  defendant  or  the  public  authorities,  to  make  use  of  the 
girders  in  passing  over  the  bridge.  The  plaintiff  is  in  no  posi- 
tion, therefore,  to  demand  any  active  care  on  the  part  of  the 
defendant  under  the  circumstances  of  this  casa  As  was  said  by 
the  court  in  Severy  v.  Nickerson,  120  Mass.  306 :  "There  is  no 
duly  imposed  upon  an  owner  or  occupant  of  premises  to  keep 
them  in  a  suitable  condition  for  those  who  come  there  for  their 
own  convenience  merely,  without  any  invitation,  either  express 
or  which  may  fairly  be  implied  from  the  preparation  and 
adaptation  of  the  premises  for  the  purposes  for  which  they  are 
appropriated."  The  highways  being  appropriated  to  the  use  of 
the  public,  consistently  with  the  mutual  rights  of  all,  they  are 
to  be  used  in  a  reasonable  manner,  and  the  defendant  could  not 
be  held  to  any  different  liability,  under  the  circumstances  of  this 
CBBBy  than  it  would  be  if  it  were  the  owner  of  this  bridga 
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In  the  case  of  Wittleder  v.  Citizens*  Electric  lUuminaimig 
Co.,  7  Am.  Electl.  Gas.  681,  47  App.  Div.  410,  50  id.  478,  ^ 
plaintiff  was  injured  by  contact  with  a  high  voltage  dacstrie 
light  wire  strung  and  maintained  within  a  few  inchcB  of  the 
stairway  leading  to  an  elevated  railroad  station.     The  plaintiff 
was  a  boy  about  ten  years  of  ago,  and  was,  at  the  time  of  tho 
aocident,  at  play  upon  the  stairway.     The  stairway  belonged, 
not  to  the  defendant,  but  to  the  elevated  railroad  company,  and 
being  designed  for  the  use  of  the  public,  it  was  not  ocnnpetent 
for  the  court  to  say,  as  a  matter  of  law,  that  the  plaintiff  was 
not  there  by  the  invitation  of  the  railroad  company.     The  com- 
plaint in  that  action  alleged  that  the  defendant  ^'n^ligently 
constructed  and  ojierated"  the  wire  ^Vithin  one  foot  of,  and 
unlawfully  and  dangerously  near,  the  platform,"  and  that  it 
"was  not  suflBciently  nor  properly  nor  carefully  insulated  nor 
covered  nor  protected,"  while  in  the  case  at  bar  there  is  no  evi- 
dence of  any  negligence  in  the  construction,  but  the  fault  is 
alleged  in  that  the  guard  wires  had,  through  negligence,  become 
charged  with  electricity.    This  was,  at  most,  a  mere  passive  neg- 
ligence, as  to  which  the  plaintiff  has  no  right,  under  the  circam- 
stances,  to  complain.     In  the  case  cited  (60  App.  Div.  481), 
the  court  points  out  that  "in  the  present  case  the  stringing  of  a 
live  electric  wire,  contact  with  which  will  inflict  severe  injuries, 
if  it  does  not  kill,  in  such  close  proximity  to  a  thoroughfare 
along  which  large  numbers  of  people  pass,  who  are  liable  to  come 
in  contact  with  it,  is  an  act  so  dangerous  in  character  and  so 
liable  to  inflict  injury  as  to  remove  the  case  from  the  authority 
of  those  cases  exempting  from  passive  negligence,  and  place  it 
in  the  category  of  active  negligenca"    This  is  quite  a  different 
case  from  that  presented  in  the  case  at  bar,  where  the  wire 
which  caused  the  injury  was  designed  to  be  a  dead  wire,  and 
which  was  removed  some  fourteen  or  fifteen  feet  from  the  pas- 
sageway which  was  open  to  the  public,  and  which  could  only  be 
reached  by  climbing  upon  the  superstructure  of  the  bridge.    If 
this  wire,  through  some  accident  (and  it  may  have  been  throng 
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the  negligence  of  £,oine  one  other  than  the  defendant^  so  ixt  as 
the  evidence  sho\^),  became  charged  with  electricity^  it  did  not 
violate  any  duty  which  the  defendant  owed  to  the  plaintiff  under 
the  drcunistances  disdoeed  by  the  eTidence^  and  the  motion  to 
las  the  complaint  was  properly  granted. 

The  order  appealed  from  should  be  reversed* 

All  ooncoxzed,  except  Babti^tt,  J.,  absent. 

Order  vacating  order  dismissing  complaint  reversed,    with 


KoR. — 8m  note  2  at  end  of  Part  m. 


JOHV  SoHUIiTZ  ▼.   FABIBAXJX.T  CONSOLIDATED  QaS  AND  ElBO- 

TEio  Company. 

Jflnnetoto  Bupreme  Court,  Deomnher  21,  1000. 

(82  Minn.  100.) 

INJXJBT  BT  KLECTRIC   SHOCK. 

ObenmatniioM  bflld  to  warrant  a  finding  by  a  jury  tliat  a  shock  bub- 
tained  by  a  travder  in  a  street  was  due  to  the  negligent  manner  in 
which  an  electric  light  company  maintained  its  wires  as  they  passed 
from  a  transformer  upon  a  pole,  down  through  a  gas-pipe  extending 
along  the  pole  and  thence  under  a  sidewalk  to  a  building. 

Appeal  from  order  of  District  Court,  Rice  Coim.ty,  entered 
upon  a  verdict  of  $7,200  for  plaintiff,  denying  defendant's 
motion  for  a  new  triaL 

Ansen  L.  Keyes  and  Lafayette  French,  for  appellants 

Batchelder  &  Batchelier,  for  respondent. 

Lbwis,  J. :  Action  to  recover  for  personal  injuries  alleged  to 
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have  been  leoeived  from  electric  shocks  prodiioed  by  tbo  ne^ 
gent  construction  of  defendant's  electric  light  plant.  Yevdiflt 
for  plaintiff,  and  defendant  appeals  from  an  oirdar  denying  ill 
motion  for  a  new  trial 

Defendant  had  erected  a  pole  at  the  edge  of  the  sidewalk  and 
in  front  of  the  south  line  of  the  opera  house  on  the  east  side  of 
Main  street  in  the  city  of  Faribault  On  the  top  of  this  pole  was 
placed  an  electrical  transformer,  which  receiyed  a  caireDt  of 
1,040  volts,  and  transmitted  the  same  into  corresnts  of  las 
power,  as  required  for  lighting  purposes.  There  woro  two  ebu* 
ters  of  wires,  consisting  of  five  each,  passing  down  frcxn  the 
transformer,  each  cluster  entering  a  gas  pipe  of  about  one  inch 
in  diameter,  which  pipes  were  about  ten  feet  in  length,  and  ware 
attached  to  the  side  of  the  pole,  and  entered  the  gnmnd  at  its 
baset  These  pipes  were  for  the  protection  of  the  wires.  From 
the  base  of  thje  pole  the  pipes  containing  the  wire  were  continued 
under  the  sidewalk  into  the  basement  of  the  opera  house^  and 
by  this  means  the  house  was  lighted.  There  were  also  two  wires 
running  from  the  transformer  to  the  porch,  through  which  the 
porch  was  lighted.  On  the  evening  of  October  29,  1899,  plain- 
tiff drove  up  close  to  the  sidewalk  in  front  of  the  opera  house 
with  a  team  of  horses  and  a  wagon  loaded  with  flour.  Stopping, 
the  wagon  stood  directly  in  front  of  the  opera  house  door,  and 
the  team  to  the  south  opposite  the  south  post  of  the  porch,  which 
post  stood  in  the  edge  of  the  sidewalk  next  to  the  street  gutter. 
Leaving  the  team  unhitched,  he  went  upstairs.  Returning,  he 
jumped  up  on  the  load  by  stepping  on  the  hub  of  the  rear  wheel, 
took  his  position  in  front,  sitting  down,  picked  up  the  lines,  and 
claims  to  have  immediately  received  an  electric  shock  which 
caused  him  to  fall  from  the  load  to  the  sidewalk.  Gtetting  up, 
and  noticing  that  his  horses  were  down,  he  started  to  unhitch 
them,  and,  passing  to  their  heads,  took  hold  of  the  bridle  bit,  and 
received  another  shock,  which  it  is  claimed  caused  paralysis  of 
his  left  arm.  In  support  of  its  motion  for  a  new  trial  there  are 
three  propositions  presented  on  this  appeal  by  appellant:  First, 
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no  proof  of  negligence  on  part  of  defendanit,  and  that  the  ver- 
dict was  not  justified  by  the  evidence;  second,  newly-disoovered 
evidence  material  for  the  defendant,  which  it  conld  not,  with 
reasonable  diligenoe^  have  discovered  and  produced  at  ihe  trial ; 
third,  excessive  damages,  given  under  the  infiuence  of  passion 
and  prejudica 

1.  The  specific  act  of  negligence  charged  in  the  complaint 
is  that  the  electric  wires  and  attachments,  which  were  intended 
to  convey  electricity  from  the  pole  to  the  opera  bouse,  were  so 
defective  and  negligently  constructed  and  arranged  that  the  cur- 
rents of  electricity  passed  into  and  along  the  ground  next  to 
the  sidewalk  to  such  an  extent  that  plaintiff  became  injured 
bj  coming  into  contact  with  the  sama  The  defense  is  based 
upon  the  following  propositions,  which  it  is  claimed  were  con- 
dnsively  established  at  the  trial:  First,  that  the  force  used 
through  the  wires  running  down  the  post  was  only  52 
volts,  and  that  such  force  would  not  injure  a  human 
being;  second,  that  the  ground  is  always  neutral,  and  can- 
not be  charged  with  electricity  to  such  an  extent  as  to  injure 
any  one;  third,  that  the  electrical  attachments  and  connections 
were,  at  the  time  of  the  accident,  in  proper  condition,  and  no 
electricity  could,  in  any  event,  have  passed  into  the  ground  where 
plaintiff  received  the  shocks.  It  may  be  admitted  that  a  human 
being  may  receive  a  current  of  electricity  of  52  volts,  and  not  be 
injured.  It  may  also  be  admitted  that,  as  a  general  thing,  the 
earth  is  neutral,  and  that,  if  a  live  wire  be  deep  enough  to  reach 
the  permanent  moisture,  the  electricity  will  be  so  dissipated  and 
absorbed  as  to  be  harmless  to  a  person  standing  near, — as  in  the 
case  of  a  lightning  rod.  But,  even  with  these  concessions,  does 
it  conclusively  appear  that  plaintiff  was  not  injured  as  he 
claims?  It  was  conclusively  established  that  plaintiff  and  his 
team  received  electric  shocks  at  the  place  and  at  the  time  stated. 
It  was  also  shown  that  other  horses  on  other  occasions  received 
similar  shocks  at  the  same  place.  It  was  shown  that  the  elec- 
trified ground  was  confined  to  the  space  between  the  post  and 
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the  porch  along  the  gutter.    Tliere  was  e/videaaoe  reaBonakij  tend- 
ing to  prove  that,  as  soon  as  the  wires  on  the  poet  were  cut,  fta 
horses  got  up.     So  the  question  is,  if  it  was  not  electrici^ 
whioh  caused  the  plaintiff  and  the  honBes  to  fall,  what  wbs  iti 
And,  if  it  was  electricity  which  caused  the  disturbaxioe^  when 
did  it  come  from  ?    There  was  no  evidence  reasonably  tending  to 
show  that  it  came  from  the  wires  of  the  otfaier  company,  and 
there  was  evidence  tending  to  show  that  it  came  from  the  wirs 
of  defendant  company.    The  fact  of  the  electric  shocks  being  »> 
tablished  under  the  circumstances  noted,  it  reasonably  follcywi 
that  those  shocks  were  occasioned  by  defendant's  system.    Tbe 
only  alternative  is  that  they  were  caused  by  something  nnknowiL 
Does  it  appear  from  the  record  that  the  facts  upon  whidi  tho 
experts  based  their  reasoning  were  conclusively  established  hj 
the  evidence  ?    We  think  not    It  was  a  question  for  the  jmy 
to  determine  whether  the  testimony  as  to  the  condition  of  the 
transformer,  the  insulation,  and  num.ber  of  volts  actually  canied 
was  trua    In  arriving  at  a  result  the  nature  of  the  ahod^  tfao 
place,  the  cutting  of  the  wires,  the  former  defective  condition, 
the  credibility  of  the  witnesses,  the  fairness,  skill,  and  expet- 
ience  of  the  experts,  and  the  absence  of  proof  of  any  other  causey 
were  all  matters  to  be  considered;  and,  if  the  result  indicates 
that  the  jury  must  have  considered  the  testimony  of  the  experts 
as  untrue  or  untrustworthy,  there  is  nothing  in  the  record  to 
challenge  such  conclusion.     In  view  of  the  evidence,  it  is  not 
only  possible,  but  probable,  that,  if  52  volts  only  passed  down 
the  post,  and  if  that  amount,  in  charging  the  ground,  could 
harm  no  one,  then  the  transformer  was  out  of  order,  and  moro 
than  52  volts  reached  the  ground.    If  it  is  true  that  the  insula- 
tion of  the  wires  within  the  pipes  was  perfect,  then  the  elee- 
trieity  escaped  down  the  post  some  other  way  not  explainei 
If  the  total  amoimt  of  volts  carried  from  the  transformer  were 
not  sufficient  to  harm  a  person  when  within  its  circuit,  and  if 
there  was  not  short-cut  circuit  from  the  post  through  the  mud  and 
water  of  the  gutter  to  tiie  opera  house  pordi,  then  the  mud  and 
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water  at  that  point  Lad  beoome  heavily  charged  with  the  con- 
stantly escaping  current  of  either  low  or  high  degree,  and  plain- 
tiff was  injured  by  coming  into  contact  with  it.  It  is  well  known 
that  a  substance  heavily  charged  with  electricity  will  cause  an 
electric  shock  when  coming  into  contact  with  a  person,  even  if 
Biich  person  be  standing  upon  a  nonconducting  substance,  as  dry 
wood.  The  diocks  could  not  have  occurred  in  this  case  if  the 
earth  had  been  neutral,  and  had  absorbed  the  current  from  the 
post  as  rapidly  as  discharged.  If  the  ground  directly  under  the 
moist  or  wet  surface  were  hard  and  dry,  it  would  give  more  re- 
sistance, and  the  tendency  would  be  for  electricity  to  accumulate 
tluough  those  channels  affording  the  least  resistance — ^in  this 
ease  the  moist  surfaca  And,  if  such  were  the  condition  of  the 
gutter,  a  shock  could  readily  be  received  by  either  horse  or  man 
standing  with  one  foot  within  the  gutter  and  one  foot  upon 
diyer  groimd.  If  the  plaintiff  could  not  have  received  a  shock 
while  perfectly  insulated  upon  the  load  of  flour,  then  he  was  not 
perfectly  insulated,  but  came  in  contact  with  the  ground  through 
tlie  wagon,  harness,  and  wet  sacks  and  blankets  upon  which  he 
sat;  and  the  evidence  indicates  such  to  be  the  case  From  all 
the  circumstances  we  must  hold  that  the  jury  were  justified  in 
4iTi<iiTig  that  the  injury  was  sustained,  and  that  defendant  was 
the  cause  of  it 


KooB. — See  note  2  at  end  of  Part  III. 


622  AMERICAN  ELECTRICAL  OASES.      [voi*  l 

Cagliona  t.  Electiio  Light  Oo. 


Maria  Caglione^  as  Admmistratriz^  etc,  of  Tajtlo  CAOiJon, 
Deceased,  ReBpondent,  v.  Mount  Mosbis  Elxctbio  Light 
Company^  Appellant,  Impleaded  with  Louis  K«  Orrz.  - 

New  York  Supreme  Court,  Appellate  ZHtHnon,  FWat  Departmemt,  Deeem 

her,  1900. 

(66  App.  DiT.  191.) 

1>EATH   BT   SHOOK  TBOM   EUEOTBIO   LIGHT  WISE — DEGRKB   OV   GAOL 

A  corporation  which  for  its  own  purposes  undertakes  to  bring  into  tkt 
streets  of  a  city  a  substance  known  to  be  as  dangerous  as  electrid^, 
is  bound  to  take  all  the  care  that  a  reasonable  person  can  take  to  Me 
that  it  does  not  escape  in  such  a  way  and  under  such  circamstanflsi 
as  to  be  dangerous  to  human  life. 

An  electric  light  wire  attached  to  an  iron  bar  projecting  from  an  iron 
store  front  over  an  iron  awning,  after  being  detached  from  its  lamp, 
was  allowed  to  hang  for  several  months,  during  which  time  sparks  had 
been  seen  to  issue  from  the  wire  and  the  awning  had  been  burned  by 
the  electricity.  Plaintiff's  intestate,  the  occupant  of  a  fruit  stora 
next  adjoining,  discovered  that  the  awning  was  on  fire,  and  in  endeav- 
oring to  put  it  out)  touched  the  iron  store  front  and  fell  dead. 

Held,  that  the  questions  of  negligence  and  contributory  negligenoe  were 
properly  submitted  to  the  jury. 

Cases  of  this  series  cited  in  opinion:  Wittleder  v,  Oitigen^  Eleo,  lUum,  Co^ 
vol.  7,  p.  581;  Clarke  v,  Naaeau  Eleo.  B,  Co^  voL  6,  p.  234;  JonM  «. 
Union  Ry.  Co,,  voL  7,  p.  447. 

Appeal  by  defendant  from  judgment  of  Supreme  Court, 
entered  upon  the  verdict  of  a  jury  and  from  order  denying 
motion  for  new  trial  upon  the  minutes. 

Henry  J.  Hemmens,  for  the  appellant. 

Charles  0.  F.  Wahle,  for  the  respondent 

RuMSET^  J. :  The  action  was  brought  to  recover  damages  far 
the  negligent  killing  of  the  plaintiff's  intestata    The  defendant 
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is  a  domestio  oorporation  engaged  in  the  business  of  electric 
lighting  in  a  portion  of  the  city  of  New  York.  Its  wires  extend 
through  that  portion  of  the  city  where  it  furnishes  light,  and  it 
was  usual  to  send  through  them  a  current  of  electricity  amount- 
ing^ as  its  engineer  says,  to  between  1,450  and  1,550  volts,  which 
was  shown  to  be  of  sufficient  strength  to  kill  any  person  who  was 
so  unfortunate  as  to  receive  it.  Up  to  the  month  of  January, 
1898,  the  defendant  had  maintained  an  arc  light  upon  its  circuit 
at  Na  857  Ninth  avenue.  This  light  was  hung  from  an  iron 
bar  which  extended  out  about  three  feet  in  front  of  the  store 
where  it  was  in  usa  The  electricity  was  brought  to  it  through 
wires  which  were  fastened  to  the  framework  upon  which  the 
lamp  hung.  In  that  month,  tJie  tenant  of  the  store  for  whom  the 
defendant  had  maintained  the  light,  vacated  it,  and  the  lamp 
was  removed,  leaving  the  iron  bar  and  the  wires  through  which 
the  electricity  had  been  conducted  to  the  lampw  In  just  what 
condition  the  wires  were  left  does  not  appear,  but  that  they 
were  not  secured,  but  were  permitted  to  hang  down  from  the 
supports  to  which  the  lamp  had  been  fixed,  is  not  denied.  It  is 
proved,  and  not  disputed,  that  after  the  lamp  had  been  removed 
sparks  were  seen  to  issue  from  these  wires  from  time  to  time, 
and  the  awning,  against  which  the  wires  sometimes  struck,  was 
burned  by  the  electricity  given  off  by  them.  Just  when  this 
condition  came  to  exist  does  not  appear,  but  it  is  dear  that  it  had 
continued  for  some  time  before  the  month  of  September,  1898. 
Whether  the  defendant  or  its  men  had  become  aware  of  this  con- 
dition  of  the  wires  was  not  made  to  appear.  It  did  appear,  how- 
ever, that  for  some  weeks  before  the  injury  to  the  plaintiff's 
intestate  the  wires  had  been  in  such  a  condition  that,  under 
oertain  circumstances,  electricity  to  a  greater  or  less  extent  had 
been  given  off,  so  that  persons  about  there  had  received  shocks 
from  it.  The  front  of  the  store  above  which  the  wires  were 
fixed  was  of  iron,  as  was  also  the  framework  upon  which  the 
awning  was  hung. 


] 
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The  plaintiff's  husband  was  the  ooeapant  of  a  small  fniit 
store  at  Na  855  Xinth  avenue,  next  adjoining  the  building 
where  these  wires  were  hanging.  On  the  ni^t  of  ^be  2d  of 
September,  1898,  he  was  sitting  with  a  friend  in  froiKfc  of  his 
store,  when  turning  his  head  he  saw  that  the  awning  in  front  ol 
Na  857  was  on  fire;  he  uttered  an  eKdamation,  spirang  up^ 
ran  to  the  store  and  attempted  to  blow  out  the  fire.  As  he  did 
so  he  threw  out  his  right  hand  and  at  once  f ^  dead,  having 
been  killed  by  a  current  of  electricity  passing  through  has  body. 
The  evidence  warranted  the  finding  that  the  oan^ent  had  been 
transmitted  through  these  wires  to  the  iron  framework  of  the 
awning,  and  thence  to  the  iron  front  of  the  stoiei,  and  as  Oag- 
lione  put  out  his  hand  he  probably  touched  the  store  front  and 
was  killed.  It  was  for  this  killing  that  the  plaintiff  broo^t  this 
suit 

There  can  be  little  doubt  as  to  the  duly  of  the  defendant  with 
respect  to  the  electricity  which  it  had  for  sala  It  noderUxk  to 
furnish  electricity  for  lighting  purposes  by  means  of  wires 
strung  through  and  along  the  public  streets.  It  was  bound  to 
know  that  a  current  of  electricity  of  so  great  a  force  as  its  neces- 
sities required  it  to  use  was,  if  it  escaped,  dangerous  to  human 
life.  It  was  bound,  therefore,  to  use  all  the  care  whidi  the 
handling  of  so  dangerous  an  element  would  require,  and  espec- 
ially where  that  dangerous  element  was  carried  along  the  streets, 
^t  is  not  necessary  to  consider  whether  the  mere  fact  that  the 
electricity  was  permitted  to  escape  establishes  of  itself  a  pre- 
sumption of  n^ligence  or  not.  'No  such  proposition  of  law  was 
laid  down  by  the  learned  trial  justica  The  jury  were  told  that 
there  was  no  imputation  of  negligence  resting  upon  the  defend- 
ant because  the  wires  were  left  there ;  that  the  only  question  was 
whether  they  were  left  in  such  a  condition  as  a  prudent  and  a 
careful  person  would  have  left  them,  considering  the  surround- 
ing circumstancee,  and  they  were  also  told  that  the  question  for 
them  to  decide  was,  did  the  defendant  in  this  case  exercise  ordi- 
nary care  in  the  conduct  of  its  business,  and  whether  it  has  acted 
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carefully  as  a  pradent  peraom  ^Tould  have  done  for  the  pur- 
pose of  pieventiiig  mjiiry  which  would  result  from  a  lack  of 
proper  care  oin  its  part  iu-  keeping  this  ourrent  within  proper 
bounds. 

The  law  undoubtedly  is  that  when  a  corporation  for  its  own 
purposes  undertakes  to  bring  into  the  streets  of  a  city  a  sub- 
stance which  is  known  to  be  as  dangerous  as  electricity,  it  is 
bound  to  take  aU  the  care  that  a  reasonable  person  can  take  to 
see  that  it  does  not  escape  in  such  a  way  and  under  such  cir- 
comstanoss  as  to  be  dangerous  to  human  life.  WUtleder  v.  Cit- 
izens' EUc.  Ilium.  Co.,  7  Am.  ElectL  Oas.  681,  47  App.  Div. 

410 ;  Cla/rJee  v.  Nasscm  Elec.  R.  R.  Co.,  7  Am.  Electl.  Cas. , 

9  App.  Div.  51 ;  Jorues  v.  Union  Ry.  Co.,  7  Am.  ElectL  Cas.  447, 
18  App.  Div.  267.  The  defendant  certainly  had  no  reason  to 
object  to  the  statement  of  the  law  as  given  to  the  jury  by  the 
learned  trial  justice.  It  did  not  impose  too  great  a  burden  of 
duty  upon  the  defendant  as  it  was  given  to  the  jury,  and  we  are 
not  disposed  to  say  that  it  would  have  been  wrong  even  if  a  more 
stringent  rule  had  been  laid  down  as  to  the  nature  and  extent 
of  the  defendant's  duty.  Upon  the  evidence  the  jury  would  have 
been  warranted  in  finding  that  from  the  month  of  January  to 
tlie  month  of  September,  1898,  these  wires  had  been  left  by  the 
defendant  in  sudi  a  condition  that  by  the  constant  motion  of 
tihem  against  the  awning,  the  insulation  had  been  worn  off  so  that 
whenever  the  electricity  was  turned  through  them  it  escaped  to 
the  framework  of  the  awning  and  the  front  of  the  store,  and  they 
certainly  would  have  been  justified  in  finding  that  the  defendant 
was  guilty  of  n^ligenoe  in  permitting  the  electricity  to  escape. 

The  defendant  claims  that  the  plaintiff's  intestate  was  guilty 
of  contributory  negligence.  It  claims  that  Caglione  had  been 
warned  that  the  sparks  which  had  been  seen  there  were  due  to  the 
electricily  escaping  from  the  wires,  and  that  he  had  been  told  it 
was  dangerous  to  approach  when  they  were  giving  it  off.  The 
question  of  the  contributory  negligence  was  fully  and  properly 
submitted  to  the  jury  who  have  found  for  the  plaintiff,  and  we 

no  reason  to  disturb  their  conclusions. 
yoL.  VII — 40. 
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It  WBs  said  that  Cagliome  was  a  trespasser  in  attemptiiig  to 
blow  oat  this  fira,  and  in  patting  his  hand  against  the  front  of 
the  store  in  his  efforts  to  do  sa  If  he  was  a  trespasser  it  is  a 
matter  of  no  importanoe  to  this  defendant  Wittleder  v.  CUr 
izens*  Elec.  Ilium,  Co.,  7  Am.  ElectL  Cas.  581^  47  App.  Div. 
410.  So  far  as  it  was  conoemed,  Caglione  was  not  guilty  of  a 
trespass  at  alL  He  was  on  a  public  highway  and  be  was  doing 
that  which  any  citizen  would  have  been  justified  in  doing,  and 
the  facty  if  it  were  a  fact,  that  he  went  upcm  the  stoop  of  the 
store  of  a  person  who  had  not  invited  him  there  was  no  justifica- 
tion for  the  act  of  the  defendant  in  turning  into  the  hi^waj 
so  great  a  current  of  electricity  as  to  cause  the  death  of  per 
sons  who  come  in  contact  with  it  The  verdict  was  clearly  jus- 
tified by  the  evidence.  We  have  examined  the  exoepdons 
taken  to  the  rulings  of  the  court  during  the  trial  and  we  cac 
see  no  error  in  any  of  them.  The  result  of  the  whole  case  is 
that  the  judgment  and  order  must  be  affirmed,  widi  costs. 

Van  Beunt,  P.  J.,  Pattbeson,  O'Bsisn  and  MoLAUOHLn?, 
JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Note.— See  Mr.  Keasbey's  notes,  ante,  pp.  556,  661 ;  also  note  2  at  end 
of  Part  IIL 


8abah  a.  Rowb  v.  New  Jebsey  Telephone  Compaity  and 

Hudson  County  Electbic  Company. 

NeiD  Jersey  Supreme  Court,  Feb.  25,  1901. 

INJUBY    by    shock    FBOIC    ELECTBIC    WIBE8 — JoiNT    UABILTIY. 

(Head-note  by  the  Court) : 
One  of  the  defendants  maintained  in  a  public  street  a  line  of  wires  oarrr- 
ing  a  harmless  current  of  electriciij,  and  the  other  defendant  main- 
tained in  the  street^  below  that  line,  a  transTerse  line  of  wires,  canyiBg 
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a  dangeroiiB  current.  There  vere  no  guards  to  prevent  one  of  the 
npper  wires,  that  fell,  from  coming  in  contact  with  the  lower  wires, 
and  thus  conducting  their  dangerous  current  down  to  the  surface  of 
the  street.  Held,  that  the  absence  of  such  guards  would  sustain  a  find- 
ing that  both  defendants  had  neglected  their  duty  to  travelers  on  the 
highway. 

Under  the  circumstances  of  this  case,  the  question  whether  a  boy  walk- 
ing along  the  street  was  guilty  of  negligence  in  failing  to  avoid  an 
electric  wire  lying  across  his  path,  was  for  the  jury. 

Cases  of  this  series  cited  in  opinion:  Anderson  v.  J,  C,  Elee.  L.  Co,,  voL 
1,  p.  557. 

Verdict  for  plaintiff.  Rule  to  show  cause  why  new  trial 
should  not  be  granted.     .Verdict  set  aside  conditionally. 

Van  Buskirk  &  Parker,  ior  plaintiff. 

Harry  8.  White,  for  defendant  Telephone  Ca 

Charles  W.  Fuller,  for  defendant  Electric  Ca 

DrxoN,  J. :  Between  7  and  8  o'clock  in  the  evening  of  Aug- 
oflt  6,  1899,  Clarence  D.  W.  Rowe,  a  boy  about  12  years  old, 
while  walking  along  the  sidewalk  of  Thirty-fourth  street,  in 
Bayonne,  struck  his  foot  against  a  wire  charged  with  elec- 
tricity, and  was  instantly  killed.  This  suit  was  brought  by 
his  administratrix  to  recover  for  the  pecuniary  loss  resulting 
from  his  death  to  his  mother,  sister,  and  two  brothers.  The 
jury  in  the  Hudson  Circuit  awarded  the  plaintiff  $6,126,  and 
the  defendants  now  apply  for  a  new  trial.  The  wire  touched 
by  the  boy  belonged  to  the  New  York  &  New  Jeisey  Tele- 
phone Company,  but  the  current  of  electricity  that  killed  him 
came  from  the  wires  of  the  Hudson  County  Electric  Company. 
The  evidence  shows  that  a  little  while  before  the  accident  a 
squall  had  passed  over  the  neighborhood,  during  which  the 
telephone  wire  had  been  broken,  and  had  fallen  upon  the  wires 
of  the  electric  company,  beneath  it,  which  were  strung  at 
right  angles  to  the  telephone  wires,  and  thus  it  carried  the  cur- 
reoat  from  them  to  the  ground. 
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The  first  question  for  consideration  is  whether  any  cirooin- 
stances  were  shown  on  which  it  was  permissible  for  tlie  jury 
to  find  that  the  defendant  companies^  or  either  of  them^  had 
been  guilty  of  negligence  in  the  premises.  We  think  the  omis- 
sion of  the  companies  to  construct  guards  between  their  lines 
at  the  place  where  they  crossed,  so  that,  if  an  upper  wire  broke, 
it  would  not  come  in  contact  with  the  heavily  charged  wires 
below,  was  a  fact  on  which  a  finding  of  negligence  in  each  can 
be  supported.  In  view  of  the  dangerous  nature  of  a  wire 
charged  with  a  strong  current  of  electricity,  it  is  entirely  rea- 
sonable to  hold  that  corporations  using  the  f>ublic  hi^way 
for  wires  that  may  be  so  charged  should  exercise  a  high  degree 
of  care  to  keep  the  wires  where  travelers  will  not  be  likely  to 
come  in  contact  with  them.  Anderson  v.  Jersey  City  Elec. 
Light  Co.,  7  Am.  Electl.  Cas.  667,  63  N.  J.  Law,  387,  43  Atl. 
664.  Where,  as  in  the  present  case,  a  line  of  telephone  wires, 
carrying  normally  a  harmless  current,  is  crossed  beneath  by 
a  line  of  wires  carrying  normally  a  deadly  current^  a  gaard 
running  parallel  with  the  lower  line,  and  betweem  it  and  the 
upper,  would  certainly  afford  additional  protection  to  trav- 
elers on  the  street  below,  should  a  break  happen  in  an  upper 
wire.  We  perceive  no  reason  for  deciding  that  juries  may 
not  hold,  in  proper  cases,  that  such  a  safeguard  is  due  to  the 
public.  But,  assuming  that  such  a  guard  may  be  required,  we 
must  consider  whether  the  duty  of  providing  it  may  be  im- 
posed on  both  companies.  The  obligation  of  the  electric  com- 
pany may  readily  be  indicated.  The  telephone  company's  sys- 
tem was  first  erected,  and  was  in  operation  when  the  electric 
company  constructed  its  line.  The  latter  company  therefore 
took  its  privilege  of  using  the  street  subject  to  the  fact  that 
the  telephone  wires  were  there  crossing  its  route.  In  view  of 
this  f act^  it  placed  its  wires  below,  and  introduced  the  deadly 
current,  thus  making  dangerous  the  wires  of  the  telephone  com- 
pany which  before  had  been  harmless.  Against  the  danger 
thus  created  by  the  electric  company,  its  duty  plainly  required 
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it  to  guard  by  all  reasonable  meana.  The  obligation  of  the 
telephone  company  is  not  so  palpable,  but  still  we  tMnk  it  may 
be  deduced  from  settled  principles.  Every  person  using  the 
highways  is  bound  to  exercise  reasonable  care  to  protect  others 
from  harm  through  his  use.  In  case  the  use  is  continuous, 
the  degree  of  care  required  will  not  be  goverened  by  the  con- 
dition of  the  highway  at  the  time  the  use  b^an,  but  will  change 
as  that  condition  changes,  and  must  keep  pace  with  the  cir- 
cimistanoes  as  they  occur.  A  corporation  authorized  by  law 
to  occupy  the  public  streets  with  appliances  for  its  business 
holds  the  privileges  subject  to  such  regulations  as  are  reason- 
ably necessary  for  the  common  use  of  the  streets  for  all  law- 
ful purposes.  North  Hudson  Co.  Ry.  Co.  v.  Mayor,  etc.,  of 
City  of  Hoboken,  41  N.  J.  Law,  71 ;  Trenton  Horse  R.  Co.  v. 
Inhabitants  of  City  of  Trenton,  63  N.  J.  Law,  132,  20  \tL 
1076,  11  L.  R.  A.  410;  Consolidated  Traction  Co.  v.  City  of 
Elizabeth,  58  K  J.  Law,  619,  34  Atl.  146,  32  L.  R.  A.  170. 
When,  therefore,  the  electric  company,  under  legislative  sanc- 
tion^ placed  their  structures  in  the  street,  a  new  state  of  things 
appeared,  with  reference  to  which  the  care  demandable  from 
the  telephone  company  must  be  gauged.  It  at  once  became 
the  duly  of  that  company  to  adopt  reasonable  measures  to  pro- 
tect travelers  from  danger  attending  its  own  use  of  the  street 
as  occupied  by  the  electric  company's  system.  From  this  it 
follows  that,  if  a  guard  such  as  is  above  mentioned  be  a  reason- 
able means  of  preventing  danger  likely  to  arise  from  the  break- 
ing of  the  company's  wires,  it  was  the  duty  of  the  company 
to  provide  the  guard,  or  see  that  it  was  provided,  and  a  failure 
to  do  so  was  negligenca  We  are  therefore  of  opinion  that  the 
finding  of  the  jury  ^holding  both  defendants  guilty  of  negli- 
gence may  be  supported. 

But  the  defendants  insist  that  contributory  negligence  on  the 
part  of  the  boy  was  conclusively  shown.  At  the  time  of  the  acci- 
dent the  boy  was  walking  vrith  a  Mr.  Moritz,  who  held  an  um- 
brella over  them,  as  it  was  raining.  The  sidewalk  was  flagged  in 
the  center,  but  between  the  flagging  and  the  curb  was  a  space 
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four  to  six  feet  wide,  oorered  with  grass.  The  mani  and  boj 
walked  an  the  flagging,  the  former  being  nearest  the  carb.  As 
thejr  approached  the  place  of  the  accident,  Mr.  Moritz  saw  a  line 
of  small  electric  lights,  about  the  size  of  a  pea,  in  the  grass,  three 
or  four  inches  from  the  curb.  They  extended  ten  or  fifte^i  feet 
im  length ;  but  as  they  were  not  near  the  flagging,  and  no  hind- 
rance was  perceived  across  the  path^  the  man  and  boj  went  on, 
and  then  both  received  a  shock,  which  knocked  them  down  and 
killed  the  boy.  Mr.  Moritz  swears  that  he  could  not  see  the 
wire,  and  we  may  assume  that  the  boy  did  not;  for,  in  the  rain, 
the  flagging  and  the  wire  lying  upon  it  would  scaroely  difFer  in 
color,  and  the  dusk  of  the  evening  would  render  discemmeiit 
more  improbable.  These  circumstances  evidently  presented 
questions  as  to  the  boy's  negligence  which  fell  within  the  prov- 
ince of  the  jury. 


Note. — See  note  2  at  end  of  Part  III;  also  Mr.  Keasbey**  note,  ante 
p.  547. 


WrLLiE  Macon,  by  next  friend,  v.  Paducah  Street  Railway 
Company  and  Paducah  Electric  Light  Company. 

Kentucky  Court  of  Appeals,  April  26,  1901. 
Injured  by  electric  shock — Gross  negligence. 

A  boy  twelve  years  old  came  in  contact  with  a  live  vrire  which  hung  from 
one  of  the  posts  used  to  support  defendants'  wires,  reaohing  nearly  to 
the  ground,  in  a  street,  and  was  severely  injured  by  an  electric  eurreBt 
In  an  action  brought  on  the  ground  of  negligence,  in  which  $10,000 
damages  was  asked,  the  jury  awarded  the  plaintiff  $350,  and  he 
appealed. 

Held,  that  persons  using  electricity  for  lighting,  propelling  cars  or  other 
business,  must  exercise  the  highest  degree  of  care  for  the  protection  of 
all  persons  in  all  places  where  such  persons  have  a  right  to  be. 

Held,  error  to  charge  the  jury  that  gross  negligence  is  either  an  inten- 
tional wrong  or  such  a  recklees  disregard  of  security  and  the  right  as 
to  imply  bad  faith. 
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Tlie  proof  showed  with  certainty  that  the  wire  had  hung  where  it 
was  for  two  or  three  weeks,  and  there  was  evidence  that  defendants' 
ionrant  or  agent  knew  of  it.  Held,  that  the  ownership  of  the  wire^ 
and  the  way  in  which  it  became  charged  with  electricity,  were  imma- 
torial;  that  the  wire  was  dangerous  to  the  public,  and  if  the  defendants 
knew,  or  with  due  diligence,  should  have  known  of  its  condition,  it  was 
gross  negligence  to  leave  it  there. 

There  was  evidence  that  plaintiff  seized  the  wire  after  being  warned  of 
the  danger.  Held,  that  whether  or  not  this  was  the  fact,  and  if  it 
was,  the  question  of  contributory  negligence,  were  for  the  jury  to 
determine. 

Cafes  of  this  series  cited  in  opinion:  McLaughlin  v.  Louisville  Bleo.  L.  Oo^ 
vol.  6,  p.  255 ;  Overall  v,  LouiavilU  Eleo,  L.  Co,,  vol.  7,  p.  521 ;  Thonuuf 
Adm'9  V.  Maysville  8t.  Ry,  Co.,  vol.  7,  p.  587 ;  Bchwritzer'9  Adm'r  v.  CtK- 
seiM*  Gen.  Eleo,  Co.,  vol.  7,  p.  571. 

Appeal  from  Circuit  Court,  McCracken  Oounty, 
Judgment  for  plaintiff  for  only  a  part  of  the  amount  claimed, 
and  he  appeals.     Beversed. 

Bishop  &  Hendricks,  for  appellant. 

GuFFY,  J. :  This  action  was  instituted  by  the  appellant  against 
the  appellees,  Paducah  Street  Railway  Company  and  Paducah 
Electric  Light  Company,  to  recover  damages  for  injury  sus- 
tained by  the  gross  n^ligence  of  the  defendants.  The  substance 
of  the  negligence  complained  of  is:  That  the  defendants  had 
established  various  posts  and  overhead  vcdres  along  and  over 
tiie  streets  of  the  city  of  Paducah,  and  were  engaged  in  furnish- 
ing electric  power  to  run  and  operate  a  street  railway  in  said 
city,  and  to  furnish  lights  to  the  inhabitants  thereof.  That  about 
April  26,  1898,  the  defendants  had,  at  or  near  the  comer  of 
Sixth  and  lITorton  streets,  and  as  part  of  said  electric  system,  a 
post,  and  about  forty  feet  from  the  comer  of  Sixth  street  stood 
another  post,  and  to  these  posts  were  attached  electric  wires 
charged  with  electricity,  and  were  being  used  by  the  defendants 
in  the  transaction  of  their  business;  and  at  or  near  said  post 
and  about  forty  feet  from  the  comer  of  Sixth  and  Norton  streets, 
on  the  south  side  of  Sixth  street,  the  said  defendants  suffered 
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and  permitted  what  is  known  and  oommonlj  called  a  '^ve  wire^' 
— ^that  is,  a  wire  fully  and  heavily  charged  with  electaricity — to 
hang  down  from  one  of  their  posts  so  operated  and  uised  by  them, 
to  and  near  the  ground  on  said  Sixth  streets    That  the  said  ^^ve 
wire"  so  charged  with  electricity  was  dangerous  to  the  lives  and 
safety  of  all  persons  traveling  along  or  across  said  street.     That 
plaintiff  was  an  infant  about  12  years  of  age,  and  was  sent  by 
his  mother  to  a  neighbor's,  and  it  was  necessary  for  Imn  to  pass 
under  or  near  said  "live  wire,"  and  while  so  engaged  in  passing 
along  said  public  street  as  aforesaid,  without  any  negligence  on 
his  part,  he  came  in  contact  and  collision  with  said  "live  wire** 
so  hanging  down  from  defendants'  post  to,  on^  or  near  the  sur- 
face of  said  street  and  ground,  and  was  thrown  by  the  electric 
current  imparted  to  him  from  said  "live  wire"  to  the  ground, 
and  was  terribly  burned  and  injured,  so  as  to  make  him  a  crip- 
ple for  life,  and  was  burned  to  the  hollow  of  his  body,  his  thumb 
burned  off  entirely,  and  his  body  otherwise  burned  and  injured. 
It  was  further  alleged  that  the  said  live  wire  was  by  defendants 
negligently  suffered  and  permitted  to  hang  down  from  the  post 
aforesaid  to  the  ground  so  as  to  be  exceedingly  dangerous  to 
persons  traveling  thereon,  and  that  plaintiff  suffered  the  bums 
and  injuries  in  consequence  of  the  gross  negligence  of  both  the 
defendants  in  suffering  and  permitting  said  live  wire  to  so 
hang  as  aforesaid;  that  each  and  both  defendants  knew  of  the 
dangerous  condition  of  said  live  wire,  or  could  have  known  by 
ordinary  diligence,   and  could  have  by  the  use  of   ordinary 
diligence,    or    any    diligence,    repaired    said    wire,    removed 
and  placed  same  at  such  elevation  from  the  ground  as  that  no 
harm  could  or  would  have  resulted  to  any  one;  that  it  was 
their  duty  to  do  so,  and  the  defendants  well  knowing  the  danger- 
ous condition  of  the  live  wire,  permitted  it  to  remain  in  said 
condition  for  more  than  two  weeks  before  said  injury;  that 
plaintiff  was  damaged  by  the  bums  and  injuries  aforesaid  in  the 
sum  of  $10,000.     The  answer  may  be  treated  as  a  denial  that 
they  suffered  the  live  wire  charged  with  electricity  to  hang  down 
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as  charged  by  plamtiff,  or  that  they  knew,  or  had  reaaon  to  know, 
that  any  live  or  other  wire  at  the  time  mentioned  wss  hanging 
from  a  wire  used  in  their  electric  light  or  power  plant  at  or  near 
the  place  mentioned  by  plaintiff ;  nor  did  they  have  any  inf  orma- 
tiou  that  such  a  wire  was  so  hanging ;  that^  if  such  wire  had  been 
hanging  from  their  system  so  as  to  touch  the  ground,  it  would 
have  manifeeted  itself  in  the  operation  of  their  electric  plant; 
that  after  the  accident  complained  of  th^  discovered  the  wire 
hanging  from  the  electric  wire  which  waa  a  part  of  their  system, 
but  that  said  wire  so  hanging  down,  within  a  few  feet  of  the 
ground  was  not  a  wire  used,  or  ever  had  been  used,  or  could 
ever  have  been  used  in  the  operation  of  defendants'  business; 
but  that  said  wire  was  a  loose  wire,  which  had  been  used  by  the 
£ast  Tennessee  Telephone  Company  in  their  system  of  operat- 
ing an  electric  telephone,  and  that  same  had  been  cut  by  the 
said  telephone  company,  or  some  stranger  not  connected  in  any 
way  with  these  defendants,  and  had  been  allowed  to  fall  aoroes 
the  wire  belonging  to  these  defendants,  without  their  knowledge 
or  consent ;  and  that  defendants  did  not  know  or  had  no  informa- 
tion that  said  wire  was  so  hanging;  and  they  deny  that  said 
wire  was  diere  by  the  careleasnees  or  negligence  erf  defendants. 
Defendants  admit  that  plaintiff  was  injured  by  coming  in  con*- 
tact  with  said  wire,  but  aver  that  he  willfully  and  knowingly 
caught  hold  of  said  wire  with  his  hands  well  knowing,  and  after 
being  informed,  that,  if  he  did  so,  it  would  shock  and  bum  him.; 
iJuX  he  was  informed  immediately  before  he  caught  hold  of  the 
wire  that^  if  he  did  so,  it  would  shock  and  bum  him,  but  he 
stated  that  he  was  not  afraid  of  same,  and  against  the  protest 
and  advice  of  his  friends  he  wilfully  caught  hold  of  said  wire, 
and  was  thus  burned;  which  negligence  is  pleaded  in  bar  of 
plaintiff's  right  to  recover.  It  is  further  stated  in  the  answer 
that  '^def endants  had  no  knowledge  or  information  as  to  whether 
said  wire  had  remained  hanging  towards  the  ground  for  two 
we^  or  not.'^  It  is  further  denied  that  plaintiff  was  damaged 
in  the  sum  of  $10,000,  or  any  other  sum.    By  an  amended  peti- 
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tioQ  it  is  alleged,  in  aubetanca,  that  tihe  live  wire  vbic^  injured 
plaintiff  wa«  either  a  wire  which  had  been  usad  by  the  Eh( 
Tennessee  Tele[^one  Company,  or  by  some  other  person  jo- 
kaown,  or  else  it  was  tiie  wire  of  defendants;  that  one  or  tb« 
other  of  these  things  la  true,  but  plaintiff  does  not  know  •wbiA. 
The  amended  petition  also  repeats  the  other  aTerm^ita  of  negli- 
charged  to  the  defendants  The  reply  of  plaintifF  is  a  tniTena 
of  all  the  defensive  averments  in  defendants'  answer.  By  a 
further  amended  petition  it  is  alleged  that  defendants*  electrie 
system  in  the  city  of  Padacah,  and  especially  at  the  pobt 
where  the  wire  hung  dowiv  with  which  the  plaintiff  came  in 
contact,  was  defectively  and  insufficiently  insulated.  Tiny 
say  that  especially  at  the  time  and  place  where  the  said  han^ 
ing  wire  was  that  caueed  the  injury  to  plaintiff,  the  plaoe  td 
contact  between  the  wires  was  not  insulated  at  all;  and,  if 
it  was  insulated,  it  was  defectively  and  insufficiently  dona  It 
was  further  alleged  that  defendants  could  have  kept  said  wires 
at  the  place  of  contact  so  insulated  as  to  have  made  hurt  or 
injury  to  the  plainti£F  impossible;  that  plaintiff  had  a  rig^t 
to  believe  that  defendants  had  performed  their  duty ;  and  that 
his  taking  hold  of  same,  if  he  did  so,  was  not  contnbutoiy  neg- 
ligence on  his  part,  as  he  is  and  was  a  hoy  of  cmly  12  yean 
of  age  at  the  tima  The  answer  to  the  amended  petition  again 
denies  negligence,  or  that  it  omitted  to  do  anything  which  it 
was  its  duty  to  do.  It  denies  that  its  system  of  wires  was  in- 
sufficiently insulated.  It  says  where  plaintiff  was  hurt  tke 
wires  were  insulated  in  the  most  approved  and  scientific  man^ 
nerr.  It  is  denied  that  defendants  couid  have  kept  said  wires 
at  the  place  of  contact  where  the  injury  occurred  so  insulated, 
as  to  have  made  hurt  or  injury  to  the  plaintiff  impossible. 
The  contributory  negligence  of  plaintiff  is  again  pleaded  and 
relied  on.  Upon  final  trial,  the  jury  returned  the  following 
vei-dict:  "We,  the  jury,  find  for  the  plaintiff,  Willie  Macon, 
in  the  sum  of  $350.00.  T.  S  Long,  One  of  the  Jury."  There- 
Qpon  the  court;  rendered  a  judcment  in  favor  of  plaintiff  against 
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the  Faducah  Street-Eailway  Campany  for  said  sum  of  $350, 
with  6  per  cent  interest,  and  his  costs.  The  defendants  filed 
grounds  and  moved  for  a  new  trial,  which  motion,  however,  was 
afterwards  withdrawn.  The  plaintiff  also  filed  grounds  and 
moved  for  a  new  triaL  The  substance  of  the  grounds  relied 
on  is  the  admission  of  improper  evidence  against  plaintiff,  and 
rejection  of  competent  evidence  offered  by  the  plaintiff;  error 
of  the  court  in  giving  instructions  1,  2,  3,  4,  and  5,  and  in 
refusing  to  give  instructions  "v,"  "w,"  "x,"  "y,'  and  "z." 
Plaintiff's  motion  for  a  new  trial  having  been  overruled,  he 
prosecutes  this  appeal. 

Inatruction  Na  1  defines  ordinary  care  to  be  such  as  is  com- 
monly exercised  by  persons  of  ordinarily  prudent  habits  and 
placed  under  like  circumstances,  and  therefore  ordinary  negli- 
gence is  the  want  of  ordinary  care.  Gross  negligence  is  a  higher 
degree  of  negligence,  and  is  either  an  intentional  wrong  or  such 
a  rec^ess  disregard  of  security  and  the  right  as  to  imply  bad 
faith.  Instruction  No.  2  tells  the  jury  that  the  burden  of  prov- 
ing the  negligence  charged  is  on  the  plaintiff.  Na  3  should  not 
have  been  given.  It  is  open  to  the  construction  that,  unless 
the  defendants  were  the  owners  of  the  live  wire  in  question, 
plaintiff  could  not  recover,  and  it  is  open  to  other  objections  not 
necessary  to  stata  No.  4  should  not  have  been  given.  We  do 
not  think  that  the  petition  specifies  any  sum  expended  for  med- 
ical service,  and,  if  this  is  true,  no  recovery  should  have  been 
allowed  for  medicine  or  medical  attention.  The  court  also  al- 
lowed for  loss  of  capacity  to  perform  the  kind  of  labor  for  which 
he  was  fitted.  This  was  error.  It  is  not  for  the  court  or  jury 
to  undertake  to  determine  the  kind  of  labor  for  which  he  was 
or  might  become  fitted.  Instruction  "z"  is  substantially  cor- 
rect, and  should  have  been  given.  The  definition  given  by  the 
coort  of  gross  negligence  in  Instruction  No.  1  is  erroneous,  and 
in  conflict  with  the  opinion  of  this  court  in  Railroad  Co.  v.  Mc- 
Coy, 81  Ky.  411.  In  that  case  the  court  below  gave  the  follow- 
ing instruction:   ^^The  court  inslructs  the  jury  that  gross  neg- 


636  AMERICAN  ELECTRICAL  OASES.       [voi.7 

• 

Macon  v.  Railway  Co. 

ligeDiCo  is  that  degree  of  negligenoe  which  indicates  intentioml 
wrong  to  others,  or  such  a  reckless  disrogaitl  of  their  securit;  or 
righte  as  to  imply  bad  faith."     This  court  expressly  held  tluEk 
the  foregoing  instruction  was  erromeous,  and,  recognizing  tluEk 
a  similar  instruction  had  been  sustained  in  the  case  of  BaUroad 
Co.  V.  Robinson,  4  Bush,  609,  expressly  overruled  the  last-named 
case  in  so  far  as  it  sustained  such  a  definition  of  gross  negli- 
genca     In  further  discussion  of  the  question  this  court  referred 
to  the  decision  of  Railroad  Co,  v.  Herrick,  13  Bush,  127,  whiA 
said   "that  punitive  damages  were  recoverable   if   the  proof 
showed  that  the  company  failed  to  use  such  diligence  in  keep- 
ing its  railroad  bridge  in  repair  as  careless  and  inattentive  pe^ 
sons  usually  exercise  in  the  prosecution  of  the  same,  or  of  busi- 
ness of  like  character ;"  that  "the  absence  of  sligbt  care  in  the 
management  of  a  railroad  train  or  in  keeping  a  railroad  track 
in  repair  is  gross  negligence;"  and  that  "it  was  not  neoessair 
to  show  the  absence  of  all  care,  reckless  indifference,  or  inten- 
tional misconduct,  to  make  out  gross  neglect      These  alleged 
definitions  of  gross  neglect  are,  rather,  the  statement  of  ipstanoes 
showing  gross  neglect  than  a  definition  embracing  every  state  of 
facts  constituting  such  neglect.     It  is  certainly  true,  in  the  man- 
agement of  a  railroad,  that  the  absence  either  of  all  care,  or  the 
loosest  degree  of  care,  or  of  slight  care,  is  gross  neglect;  but  it 
does  not  follow  that  the  presence  or  exercise  of  slight  care  in 
the  general  sense  and  ordinary  application  thereof  in  matters  of 
little  or  no  peril  to  life  negatives  the  existence  of  gross  neglect 
charged  in  the  management  of  a  railroad  where  human  life  is 
constantly  in  more  or  less  danger."    The  court  further  said:  *Tn 
the  management  of  a  railroad,  or  any  department  thereof,  gnw 
neglect  is  the  failure  to  take  such  care  as  a  person  of  common 
sense  and  reasonable  skill  in  like  business,  but  of  careless  habits, 
would  observe  in  avoiding  injury  to  his  own  person  or  life  under 
oirciimstanc-es  of  equal  or  similar  danger  to  those  which  may  be 
under  investiirntion.''     The  definition  of  ordinary  care  given  in 
said  Instruction  No.  1  is  erroneous  in  this  case  for  the  reason 
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that  it  haA  been  repeatedly  held  by  this  oourt  that  persoim  using 
electricity  either  for  lighting  or  for  propeUing  cars,  or  other 
business,  must  exercise  the  highest  degree  of  care  for  the  protec- 
tion of  all  persons  in  all  places  where  such  persons  have  a  right 
to  be.     See  McLaughlin  v.  Louisville  Elec.  Light  Co.  (Ky.), 
6  Am.  EleetL  Cas.  255,  37  S.  W.  851,  34  L.  E.  A.  812 ;  Overall 
V.  Louisville  Elec.  Light  Co.  (Ky.),  7  Am.  EleetL  Gas.  521; 
47  S.  W.  442;  Schweitzer's  Admr  v.  Electric  Co.  (Ky.),  52  S. 
W.  830;  Thomas'  AdmW  v.  Maysville  SL  By.  Co.  (Ky.),  7  Am. 
Electa.  Cas.  587,  56  S.  W.  153.     It  wiU  thus  be  seen  that  the 
ooart  erred  as  to  Instruction  No.  1.     The  jury  were  told  in  No. 
2  that  the  burden  is  upon  the  plaintiff  to  prove  negligence.    This 
oourt  has  often  condemned  instructions  stating  upon  whom  the 
burden,  of  proof  rested,  or  similar  expressions.      No.  5  is  sub- 
stantially correct     The  evidence  in  this  case  tends  to  show  that 
the  live  wire  was  fastened  at  one  end  of  one  of  defendants' 
posts  used  for  the  purpose  indicated  in  the  pleadings,  and  also 
wrapped  around  one  of  the  wires  which  are  called  **guy  wires^^' 
which  extend  from  one  post  to  another.     Some  of  the  testimony 
conduceB  to  show  that  these  wires  were  for  the  purpose  of  pre- 
venting the  posts  from  falling  down  in  the  event  one  should  give 
way.     The  defendants'  theory  seems  to  be  that  the  wire  in  ques- 
tion did  not  belong  to  them,  or  either  of  them,  but  was  a  tele- 
phone wire  that  had  once  been  run  along  there  by  a  telephone 
company,  and  by  some  means  got  wrapped  around  the  guy  wire 
aforesaid.     The  evidence  of  plaintiff  shows  that  all  telephone 
wires  had  been  removed  away  from  there  some  time  before.     It 
also  appears  with  absolute  certainty  that  the  wire  in  question 
had  been  hanging  down  from  defendants'  wire  for  two  or  three 
weeiks,  and  there  is  some  evidence  tending  to  show  that  defend- 
ants' agent  or  servant  had  actual  notice  thereof.     We  are,  how- 
efvetr,  of  the  opinion  that  it  is  a  matter  of  no  consequence  who 
was  in  fact  the  owner  of  the  wire  in  question.     The  n^ligence 
of  defendants,  if  negligence  at  all,  consisted  in  allowing  the  wire 
to  remain  in  a  condition  dangerous  to  persons  using  the  street 
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It  will  be  Teadily  admitted  that  a  live  wim  in  tUe  position  this 
one  was  shown  to  be  was  extremely  dangetroas  to  the  public^  and, 
if  defendants  knew,  or  oould,  by  such  diligence  as  the  law  ro- 
quires  of  them,  have  known,  of  the  condition  of  the  wire^  it  would 
have  been  gross  negligence  on  their  part  to  have  permitted  the 
wire  to  so  remain.     It  may  be  taken  as  true  that  defendants  did 
not  intend  a  current  of  electricity  to  flow  along  the  gay  wires 
before  mentioned,  nor  intentionally  turn  such  current  upon  the 
guy  wires,  or  the  wire  from  which  the  injury  directly  resulted. 
It  seems,  however,  absolutely  certain  that  there  was  a  current 
of  electricity  flowing  along  the  wire  which  the  plaintiflp  took  hold 
of;  or,  in  other  words,  it  was  a  live  wire.     No  person  unde^ 
took  to  state  ss  a  matter  of  fact  how  the  electricity  reached  the 
down-hanging  wire,  nor  do  we  deem  it  a  matter  of  importance 
in  this  case  whether  it  became  alive  because  of  a  current  of  elec- 
tricity reaching  the  guy  wire,  or  whether  it  was  made  alive  by 
some  defect  in  the  apparatus  or  wires  or  machinery  used  in  pro- 
pelling the  street  cars.     It  is  certain  that  if  the  wire  in  ques- 
tion had  not  been  hanging  down,  the  injury  would  not  have  oc- 
curred.    It  was  for  the  jury  to  determine  from  the  facts  and 
under  proper  instructions  as  to  the  degree  of  negligence  com- 
plained of  as  well  as  to  whether  or  not  the  wire  was  in  fact  hang- 
ing down  as  described  by  the  witnesses,  as  well  as  to  consider 
what  length  of  time  it  had  been  in  that  condition.     If  the  evi- 
dence adduced  is  to  be  believed,  it  follows  that  the  defendants 
were  guilty  of  gross  negligence,  as  well  as  guilty  of  the  failure 
to  exercise  that  high  degree  of  care  which  the  law  requires  of 
electric  companies.     It  was  also  the  province  of  the  jury  to  de- 
termine whether  or  not  plaintiff  had  in  fact  been  warned  of  the 
danger  of  taking  hold  of  the  wire,  and,  if  so,  whether,  con- 
sidering his  age  and  capacity,  and  all  the  other  circumstances  as 
shown  by  the  evidence  at  the  time  that  he  did  take  hold  of  it, 
he  was  guilty  of  such  contributory  negligence  as  barred  his  right 
to  recover  in  this  action.     For  the  reasons  indicated,  the  judg- 
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ment  is  reversed,  ami  catise  remanded  for  a  new  trial  upon  prin- 
ciples consistent  with  this  opinion. 


KoTS. — See  Mr.  Keasbej's  notes,  ante,  pp.  666,  661;  also  note  2  at  end  of 
Pkirt  IIL 


J.  WiNTHBOP  SiAs  V.  Lowell,  Lawbsngx  &  Havbbhill  St. 

Ry.  Co.  BT  AL. 
Ma89achu9etts  Supreme  Judicial  Court,  June  19,  1901. 

IlTJUBT  BT  ELBCTBIG  SHOCK. 

A  telephone  company  maintained  its  wires  on  the  poles  of  an  electric  street 
railway  company,  under  a  contract  by  which  it  agreed  to  assume  all  risks 
of  injuries  to  its  employes. 

An  employe  of  the  telephone  company,  while  yoluntarily  repairing  a  wire 
of  the  railway  company,  received  a  shock  and  consequent  injuries. 

Held,  no  cause  of  action  against  the  railway  company. 

Appeal  by  plaintiflF  from  judgment  of  Superior  Court,  Mid- 
dlesex county. 

William  H.  Baker,  Edward  Lowe,  and  Rufus  P.  Tapley,  for 
plaintiff. 

Walter  /.  Badger  and  Sanford  Robinson,  for  defendants. 

"Bjluuokd,  J. :  Without  considering  the  question  whether  the 
plaintiff  was  in  the  exercise  of  due  care,  we  think  a  verdict  for 
the  defendants  was  rightly  ordered.  The  pole  from  which  the 
plaintiff  fell  was  one  of  the  series  of  poles  extending  through 
Emerson  and  White  streets,  in  Haverhill,  and  owned  by  the 
Haverhill  &  Amesbury  Street  Railway  Company.  By  the 
writing  of  October,  1897,  this  company  granted  to  the  People^s 
Telephone  Company  the  right  to  use  these  poles,  among  others, 
'*for  the  purpose  of  conveying  wires  and  cables,"  the  telephone 
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;.j  oompany  paying  a  oartain  ooiDfiideration  therafor,  and  agreebj 

**  to  '^assunia  all  risks  as  to  any  damages  i^cfa.  might  arise  fraa 

or  to  thmr  employes  wiule  working  on  the  poles.''  IJpoii  tiha 
poles,  at  the  time  of  the  acddemt,  were  two  sets  of  wins,  oo 
owned  and  used  by  the  street  railway  oompany,  and  (me  by  d 
telephone  company  The  night  before  the  axxddeait  a  telephon 
in  a  house  near  White  street  had  burned  out  Bunoe^  a  fon 
man  of  the  telephone  company,  investigated,  and  located  tii 
^^eakage"  of  electricity  as  being  at  the  iron  pole  nest  to  A 
wooden  pole  from  which  the  plaintiff  f elL  He  found  that  d 
insulation  of  a  telephone  wire  attached  to  the  irozi  pole  wi 
burned  off,  and  the  wire  was  lying  across  one  of  the  railway  oon 
pany's  guard  wires  supporting  the  guard  wire  running  oi?6r  tl 
trolley.  This  showed  tliat  the  guard  wire  in  some  way  and  at  sooi 
time  had  beoome  charged,  and  that  there  had  been  ''a  leakage 
of  electricity  into  it,  and  from  it  into  the  telephone  wirsL  TIi 
next  morning  Bunee,  with  the  plaintiff,  both  being  servants  c 
the  telephone  company,  started  out  "to  dear  the  troabla"  B 
testified  that  the  guard  wire  oyer  and  parallel  with  the  trolle 
wire  had  sagged,  so  that  there  was  danger  that  the  trolley  wir 
might  be  pushed  against  it  by  the  trolley  of  a  passing  car,  an 
he  thought  that  the  "leakage"  into  the  guard  wire  over  whid 
he  saw  the  damaged  telephone  wire  lying  might  have  been  csamc 
in  that  way.  This  sagging  was  caused  in  part  by  the  slacknesi 
of  the  span  wire  by  which  it  was  connected  with  the  poles,  anc 
Bunce,  with  the  plaintiff,  began  to  "pull  the  slack  oat  of  the' 
span  wire.  After  fixing  the  span  connected  with  the  iron  pcJe^ 
they  proceeded  to  the  wooden  pola  The  plaintiff,  upon  beiiig 
asked  whether  he  or  Bunoe  should  go  up  the  pole,  said  he  would 
go.  He  mounted  the  pole  for  the  purpose  of  tightening  the  span 
wire.  He  released  the  span  wire  from  the  insulator  near  the 
pole,  put  a  strap  in  which  there  was  a  small  vise  around  the  pole, 
then  tightened  the  wire  which  he  held,  by  means  of  the  vise  sni 
strap,  and  while  in  the  act  of  attaching  the  wire  to  the  insa 
later,  received  a  shock,  and  fell.    It  is  thus  seen  that  the  plain 
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tiff  wafl  injured  while  at  work  upon  a  wire  of  the  railway  com- 
pany. It  does  not  appear  that  this  was  at  the  request  or  solio- 
itation  of  the  railway  company.  It  is  true  that  there  is  evi- 
dence tending  to  show  that^  so  far  as  respected  the  rake  or  cant 
of  the  poles,  there  was  an  understanding  between  the  two  com- 
panies that  the  telephone  company  would  put  them  in  proper 
shape,  but  nothing  appears  as  to  the  wires.  It  does  not  appear 
that  the  telephonie  company  was  expected  to  repair  or  meddle 
with  the  wires  of  the  railway  compajiy,  except,  perhaps,  to  keep 
the  poles  at  the  proper  rake,  or  that  the  latter  solicited  or  al- 
lowed the  former  to  interfere  with  its  wires.  The  plaintiff  at 
iixB  time  of  his  injury  was  at  work,  not  upon  a  telephone  wire^ 
but  upon  a  wire  of  the  railway  company,  without  its  permis- 
Biony  express  or  implied.  While  the  plaintiff  was  thus  at  work, 
the  highest  duty  the  railroad  company  owed  to  him  was  that  of 
not  willfully  or  wanitonly  injuring  him. 

There  is  still  less  reason  for  holding  the  Lowell,  Lawrence  & 
Haverhill  Street  Eailway  Company  answerabla  It  owned 
neither  pole  nor  wires.  It  is  true  that  it  supplied  the  power,  and 
there  was  evidence  tending  to  show  that  there  was  imperfect  iiv 
sulation  of  its  wires,  but  this  was  at  a  point  several  hundjred  feet 
away  from  the  place  of  the  accident,  and  the  evidence  failed 
to  show  that  the  injury  to  the  plaintiff  was  in  any  way  attrib- 
utable to  that  condition  of  its  wires,  but  it  tended  to  show  the 
contraiy,  inasmuch  as  the  contact  which  charged  the  wire^  and 
of  which  the  plaintiff  complained,  was  caused  by  the  sagging  of 
the  wire  which  was  above  the  trolley  wire  to  such  an  extentt  as 
to  touch  the  trolley  wire  when  pushed  against  it  by  the  trollej 
of  a  passing  car.     Exceptions  overruled. 

VOL.  vn— 41. 
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Will  v.  Edison  Elbgtbio  Juatminatisq  Coicpavt. 

Pennsylvania  Supreme  Oaurt,  Oct,  17,  1901. 
Injury   st   electbig   shock — ^Degbeb   of  case — ^NiouoEzrcB   akd  oinr- 

TBIBUTOBT   NEOLIOKNCE. 

A  company  using  so  dangerous  an  agency  as  electricity  is  bound  to  use 
the  very  highest  degree  of  care  to  avoid  injury  to  every  one  who  may 
be  lawfully  in  proximity  to  its  wires,  and  liable  to  come,  accidentally 
or  otherwise,  in  contact  with  them;  not  only  to  make  its  wires  safe, 
but  to  keep  them  so.  Evidence  of  defective  insulation  for  several 
weeks,  as  shown  by  the  wires  "spitting  fire,"  held  improperlj  rejected. 

Necessity  of  going  where  electric  wires  are,  need  not  be  shown  to  avoid 
the  charge  of  contributory  negligence;  convenience  is  enough. 

A  person  going  lawfully  where  electric  wires  are,  while  bound  generally 
to  know  the  danger,  has,  unless  the  defective  insulation  could  have 
been  seen  with  proper  effort,  the  right  to  presume  that  th^  are  prop- 
erly insulated.     The  question  of  proper  effort  is  for  the  jury. 

Appeal  hy  plaintiff  from  judgment  of  nonsuit  of  Cburt  of 
Common  Ploas,  Lancaster  county. 

Harriot  Brosius  and  W.  F.  Beyer,  iofr  appellant. 

W.  M.  Hensel,  D.  McMidlen  and  H.  M.  North,  for  appellea 

Mitchell,  J. :  Wires  charged  with  an  electric  current  may 
be  harmless,  or  they  may  be  in  the  highest  degree  dangerous.  The 
difference  in  this  respect  is  not  apparent  to  ordinary  obsenra- 
tion,  and  the  public,  therefore,  while  presumed  to  know  that 
danger  may  be  present,  are  not  bound  to  know  its  degree  in  any 
particular  cafic.  The  company,  however,  which  uses  such  a  dan- 
gerous agent,  is  bound  to  know  not  only  the  extent  of  the  dan- 
ger, but  to  use  the  very  highest  degree  of  care  practicable  to 
avoid  injury  to  every  one  who  may  be  lawfully  in  proximity  to 
its  wires  and  liable  to  come,  accidentally  or  otherwise,  in  con- 
tact with  them.  The  defendant,  in  accord  with  the  oommon 
practice  of  electric  companies,  recognized  this  obligation  by  in- 
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gulating  its  dangerous  mra  But  the  duty  is  not  only  to  make 
the  wire  safe  by  proper  insulation^  but  to  keep  it  so  by  constant 
oversight  and  repair.  Appellant  at  the  trial  offered  to  show 
that  this  had  not  been  done ;  that  the  insulation  had  been  def  eo- 
tive  for  several  weeks,  as  had  been  shown  by  the  wire  "spitting 
fire"  when  blown  against  the  comer  of  the  roof.  This  testimony 
was  excluded,  and  in  that  there  was  error.  Tho  case,  in  this 
aspect,  is  analogous  to  an  action  against  a  municipal  corporation 
for  injury  from  a  defective  highway.  The  plaintiff  is  not  bound 
to  show  direct  and  express  notice  of  the  defect,  but  may  show  that 
it  has  existed  for  such  a  period  that  it  ought  to  have  been  known 
to  the  authorities ;  and  this  raises  a  question  for  the  jury.  The 
excluded  testimony  in  the  present  case  was  relevant  and  material 
<m  the  question  of  the  defendant's  negligence  in  that  respect,  and 
as  such  should  have  been  admitted.  It  was  not  error,  however, 
to  exclude  the  testimony  that  the  wires  had  been  put  there  with- 
out the  consent  or  against  the  protest  of  the  lessee  or  owner  of 
the  housa  In  an  action  by  such  lessee  or  owner  for  injury  by 
fire  or  otherwise  to  the  house,  the  trespass  might  be  admissible, 
but  in  the  present  action  it  was  irrelevant  The  wire  being 
there,  the  question,  as  between  the  defendant  and  the  plaintiff, 
was  whether  there  wsa  negligence  in  not  keeping  it  in  proper 
repair. 

The  nonsuit,  however,  seems  to  have  been  entered  on  the 
ground  of  contributory  negligence  of  the  decedent  He  was  law- 
fully upon  the  roof  in  the  exercise  of  his  business.  It  is  said 
that  there  was  no  evidence  that  it  was  necessary  for  him  to  go  on 
the  roof  to  do  the  painting.  No  such  evidence  was  required. 
TTifl  convenience  was  reason  enough.  It  was  convenient  for  him 
to  get  at  the  cornice  in  that  way,  and  he  had  a  right  to  do  so.  He 
found  the  wires  in  his  way,  and  proceeded  to  prop  them  up  so 
that  he  could  work  under  them.  Whether  the  means  he  took 
were  such  as  a  prudent  man  should  have  taken  is  not  so  clear 
that  it  can  be  determined  by  the  court  If  the  weight  of  the 
wire,  when  it  fell  on  him,  had  been  such  as  to  knock  him  into 
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the  street^  that  -would  have  been  so  dearly  his  ovra  negligence 
that  the  oonrt  could  have  said  so  as  matter  of  law.  But^  though 
he  was  bound  to  know^  in  general,  the  dangerous  nature  of  sodi 
wires,  and  to  use  proportionate  care  in  interfering  with  them, 
he  was  also  entitled  to  presume,  from  the  general  custom,  that 
they  were  properly  insulated,  unless  the  defect  in  their  covering 
was  visible  to  such  examination  as  he  ought  to  have  made.  All 
these  considerations  entered  into  the  question  of  his  n^ligenoe, 
and  made  it  one  for  the  jury. 

The  case  of  Smith  v.  Light  Co.,  198  Pa.  19,  47  AtL  1123, 
relied  on  by  appellee,  differed  entirely  from  the  piiesent  in  the 
absence  of  evidence  of  notice  to  the  company  of  the  defect  The 
testimony  \yhich  should  have  been  admitted  here  was  su£Sciait 
to  send  that  question  to  the  jury. 

Judgment  reversed,  and  procedendo  awarded. 


Note. — See  Mr.  Keasbey's  notes^  ante,  pp.  666,  661;  alio  note  2  at  aid 
of  Part  III. 


Saxlie  Mitchell  v.  Ealeioh  Electric  Compaht. 

Vorth  Carolina  Supreme  Court,  Oot,  29,  1901. 

DEA.TH    BY    ELECTRIC    SHOCK. 

When  a  city  ordinance  prescribes  the  insulation  of  its  wires  hy  an  elec- 
tric light  company,  absence  of  insulation  is  prima  facte  evidence  of  neg- 
ligence. 

Knowledge  by  such  company  of  defective  insulation  must  be  presumed 
from  its  existence  for  two  years  to  the  knowledge  of  at  least  two  per- 
sons. 

An  employe  of  a  telephone  company,  while  stringing  a  wire  above  one 
of  an  electric  light  company,  was  killed  by  a  shock  caused  by  contact 
of  the  two  wires  at  a  point  where  the  insulation  was  gone  from  the 
electric  wire,  thirty  feet  above  the  street.  There  was  no  evidence  that  be 
knew,  or  by  proper  care  could  have  known  of  the  defect.  Held,  not 
chargeable  with  contributory  negligence. 
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Canes  af  this  series  cited  in  opinion:    OlemenU  v.  La.  Eleo.  Lt,  Co.,  voL 
4,  p.  381;  Newark  Blec.  Light  d  Power  Co.  v,  Garden,  vol.  6,  p.  274. 

Appeal  by  plaintiff  from  judgment  of  Superior  Courts  Wake 
County. 

Tliis  action  was  brought  to  reoover  agaiofit  defendant  company 
damages  on  account  of  the  alleged  n^Iigent  killing  of  intestate. 
It  was  alleged  that  intestate,  while  at  work  upon  the  line  of  the 
Bell  Telephone  Company  in  stringing  a  wire  wpcm  its  line 
across  and  over  defendant  company's  wires,  the  wire  being 
strung  by  intestate,  came  in  contact  with  the  wire  of  defendant 
oompany  at  a  point  whidi  it  had  negligently  permitted  to  bo  and 
reonain  uninsulated,  and  thereby  became  chai^ged  with  electricr 
ity,  which  was  conveyed  into  the  body  of  intestate,  causing  his 
death.  From  the  evidence  of  plaintiff's  witnesses  it  appears 
that  intestate  was  in  the  employ  of  the  Bell  Telephone  Company 
on  January  14,  1899.  While  so  employed,  he  was  assisting 
another  employed  in  stringing  a  wire  upon  the  poles  of  the  said 
company,  at  or  near  the  intersection  of  Edenton  and  Blount 
streets,  in  the  city  of  Raleigh.  The  wires  of  said  company  were 
supported  upon  poles,  and  were  10  feet  higher  than  the  wires 
of  defendant.  Intestate  was  on  the  north  side  of  Newbum  ave- 
nue. Hift  fellow  employe  was  upon  the  pole  on  the  south  side. 
Intestate  had  the  coil  of  wire  on  his  left  arm  or  shoulder.  A 
rope  or  hand  line  had  been  fastened  to  the  end  of  the  wire,  and 
it  passed  over  a  limb  and  through  some  trees  on  the  north  of  the 
^d  street,  over  and  across  defendant  company's  wires,  and 
placed  in  the  hands  of  the  employe  of  the  Bell  Company's  pole, 
who  was  drawing  it  to  him  for  the  purpose  of  stringing  the  wire, 
to  which  it  was  fastened,  upon  the  pole  upon  which  he  had 
dimbed.  Intestate  was  paying  out  the  wire  through  his  hands, 
and  while  doing  so  it  came  in  contact  with  defendant  company's 
electric  wire,  and  he  was  "caught"  by  a  current  of  electricity 
transmitted  to  the  wire  in  his  hands,  and  died  in  a  minute — 
before  the  wire  was  cut.  Some  two  years  before  this  occunenoe 
the  witness  McFarland   testified   that   he   and    another   man 
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(Hicks)  were  putting  a  'phone  wire  acroes  at  the  same  plaoa, 
and  while  doing  so  (but  the  wiie  was  then  drawn  acroes  the  arm 
of  a  pole)  Hicks  carelessly  permitted  it  to  slack,  and  fall  acroes 
the  electric  company's  wire,  making  an  abrasion  in.  the  insula- 
tion two  inches  wide,  and  Hicks  got  "caught**  by  a  current  of 
electricity,  but  he  immediately  cut  the  wire,  and  released  him. 
This  was  at  the  same  place  where  intestate  got  "caught."     He 
had  noticed  the  place  several  times  in  the  same  oondition  be- 
tween  the  two  accidents.     Bonner,  the  electriciaiii^  testified: 
That  about  15  minutes  after  the  occurrence  he  went  to  the  place 
where  this  man  was  killed  by  a  current  from  the  wire  of  the 
defendant  company,  and  saw  a  place  on  the  defendant  company's 
wire  where  the  insulation  had  been  rubbed  off,  which  was  the 
width  of  a  lead  penciL     The  Bell  line  was  lying  in  the  place 
where  the  insulation  was  rubbed  off.     That  about  two  yean 
before  he  had  noticed  a  place  where  the  insulation  was  rubbed 
off;  it  was  within  10  feet  of  this  placa     Caused  by  a  'phoDe 
wire  pulling  across  the  electric  wire.     It  was  the  same  size  as 
the  place  he  saw  there  the  day  of  the  accident,  and  did  not  notice 
but  one  place  which  was  rubbed  off  on  that  day.     Several  wit- 
nesses testified  that  the  proper  way  for  a  man  who  knew  his 
business  would  have  been  to  have  passed  the  rope  or  hand  line 
and  wire  over  the  arm  of  a  tall  Bell  pole,  and  then  pulled  it 
acroes,  thus  avoiding  contact  with  the  electric  wire>,  instead  of 
through  the  trees,  as  was  done.     The  ordinance  of  the  city, 
which  was  in  evidence,  is  as  follows:     "Sec.  7.  All  electric 
light  and  power  wires,  excepting  trolley  wires  for  electric  rail- 
ways, must  be  covered  with  a  durable  waterproof  insulation  not 
less  than  two  coatings."     After  the  close  of  plaintiff*s  evid^ioe 
(defendant  having  declined  to  introduce  any),   plaintiff  re- 
quested the  court  to  give  certain  special  instructions,  which  were 
refused,  and  plaintiff  excepted.     Verdict  was  rendered  for  de- 
fendant, and  plaintiff  appealed  from  the  judgment. 

J.  B.  Batchelor,  for  appellant 


B.  L.  Gray,  for  appellee. 
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OooK,  J.  (after  stating  the  case)  :  The  plamtiff  tvm  clearly 
entitled  to  have  the  instnictioDB  hereinafter  discussed,  aad 
prayed  for,  given  to  the  jury,  if  not  in  the  exact  language,  cer- 
tainly in  substance,  which  does  not  appear  in  the  charge  as 
given.  The  defendant  company  was  engaged  in  the  business 
of  manufacturing,  producing,  leasing  and  selling  light  made 
from  the  use  of  electricity,  which  is  the  most  deadly  and  danger- 
OOB  power  recc^nized  as  a  neoeesaiy  agency  in  developing  our 
civilization  and  promoting  our  comfort  and  business  affairs.  It 
diffeiB  from  all  other  dangerous  utilities.  Its  associatioin  is 
with  ihe  most  inoffensive  and  harmless  piece  of  mechanisms— if 
wire  can  be  classified  as  such — ^in  common  usa  In  adhering  to 
the  wire,  it  gives  no  warning  or  knowledge  of  its  deadly  pres- 
enoa  Vision  cannot  detect  it.  It  is  without  color,  motion^  or 
body.  Latently,  and  without  sound,  it  exists,  and,  being  odor- 
less, the  only  means  of  its  discovery  lies  in  the  sense  of  feeling, 
communicated  through  the  touch,  which,  as  soon  as  done,  be- 
comes its  victim.  In  behalf  of  human  life  and  the  safety  of 
mankind  generally,  it  behooves  those  who  would  profit  by  the 
use  of  this  subtle  and  violent  element  of  nature  to  exercise  the 
greatest  degree  of  care  and  constant  vigilance  in  inspecting  and 
maintaining  the  wires  in  perfect  condition.  Recognizing  this 
jwril  to  those  in  its  use,  or  who,  in  the  exercise  of  their  liberty, 
in  passing  along  the  streets  of  the  city,  might  accidentally  come 
in  touch  or  contact  with  electric  wires,  or  who,  in  the  manage- 
ment of  their  business  affairs,  would  have  other  wires  suspended 
over  the  street  in  clof»e  proximity  to  electric  wires,  the  city 
authorities  of  Raleigh  deemed  it  proper  to  require  that  all  such 
wires  should  be  covered  with  durable  waterproof  insulation. 
The  duty  imposed  under  this  ordinance  was  imperativa  Its 
strict  observance  was  necessary  for  the  safety  of  alL  The 
electric  wires  must  be  insulated,  and  it  was  no  less  the  duty  of 
defendant  company  to  keep  them  so  at  all  times  and  at  all  places. 
The  nature  of  the  mischief  intended  to  be  remedied  required  it 
A  failure  to  comply  with  this  ordinance  was  prima  facie  evi- 
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deouse  of  n^ligenoe,  and,  there  being  no  evidenoe  in  refantta] 
'  *^  offered  by  defendan.t  oompaaj,  and  ncme  appearing  from  thi 


evidenoe  of  plaintiff|  it  was  error  in  hia  honor  in  refuaing  Ic 
give  instmctioin  Na  1  prayed  for  by  plaintiff,  via. :  *TK  tin 
jury  find  from  the  evidenoe  that  the  defendant  left  its  wira 
uninsulated,  afi  stated  by  the  witneaaes,  this  was  uegligenee  oi 
the  part  of  the  defendant,  and  the  jury  will  so  find."  In  RaH 
road  Co.  v.  McDonald,  162  U.  S.  262,  X4  Sup.  OL  619,  88  L 
Ed.  434,  the  court  held  that,  whei^  the  statute  imposed  a  dutj 
upon  a  railroad  oompany  to  f  enoe  its  slack  pit6>  its  f  ailnre  to  h 
so  was  evidenoe  of  negligence  for  whicdi  it  was  liable.  In  the 
case  of  Clemenis  v.  La.  Elec.  Light  Co.,  4  Am.  ElectL  Gas.  381, 
44  La.  Ann.  692, 11  South.  61, 16  L.  R  A.  43,  82  Addl  St  Rep 
348,  it  is  held  by  the  Supreme  Court  of  Louiaiana  that  the  fail- 
ure of  defendant  oompany  to  have  th^  splioes  chk  its  wires  per 
f  ectly  insulated,  when  so  required  to  do  by  the  ordinance  of  the 
city,  was  negligenoe  on  its  part  The  ordinanoe  being  a  oontarad 
with  each  and  every  inhabitant  of  tha  dty,  its  standard  of  dxAj 
was  fixed  by  it,  and  it3  failure  to  oomplj  with  it  was  n^ligenoa 

• 

Also,  to  the  same  effect,  it  is  held  in  Tohey  v.  Railway  Ocy 
94  Iowa,  256,  62  K  W.  761,  33  L  R  A.  496,  and  oases  then 
cited ;  Hayes  v.  Railroad  Co.y  111  U.  S.  228,  4  Sup.  Ct  369, 
28  L  Ed.  410.  '^A  company  maintaining  eleotrio  wires  over 
which  a  high  voltage  of  electricity  is  conveyed,  rendering  them 
highly  dangerous  to  others,  is  under  tjie  duty  of  using  the  neces- 
sary care  and  prudence  at  places  where  others  might  have  the 
right  to  go  either  for  work,  business,  or  pleasure,  to  prevent  in- 
jury. It  is  tho  duty  of  the  company  under  such  oonditions  to 
keep  the  wires  perfectly  insulated,  and  it  must  exercise  the  ufr 
most  care  to  maintain  them  in  such  condition  at  such  places. 
And  the  fact  that  it  is  very  expensive  or  inconvenient  to  so  insu- 
late them  will  not  excuse  the  company  for  failure  to  keep  their 
wires  perfectly  insulated.  So,  one  who,  in  the  course  of  his 
employment,  is  brought  in  dose  proximity  to  electrical  wires,  is 
not  guilty  of  contributory  negligence  by  coming  in  contact  there- 
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with,  imlees  done  unnjeoessarilj,  or  without  proper  precautiona 
for  his  safety.  And  where  the  wires,  if  properly  insulated, 
would  not  be  a  source  of  danger,  such  person  is  only  obliged  to 
look  for  pateoat  defects,  and  not  for  latent  defects ;  and  a  person 
who  touches  an  electrical  wire  from  which  the  insulation  is 
worn  off,  if  he  does  it  in  ignorance  of  the  nature  and  condition 
of  the  wire,  is  not  negligent."  Joyce,  Electric  Law,  sec  445. 
The  evidence  in  the  case  at  bar  shows  that  defendant  company's 
wires  were  strung  on  poles  along  the  same  street  with  those  of 
the  Bell  Telephone  Company.  At  places,  as  in  this  case,  one 
set  of  wires  diagonally  crossed  the  other  at  a  distance  of  only 
about  10  feet  Each  had  a  common  right,  and  it  was  the  duty 
of  eadli  to  exercise  all  reasonable  precautions  for  the  prevention 
of  injury  to  the  servants  who  may  be  sent  there  in  the  perform- 
ance of  duty.  Each  is  bound  to  know  that  the  servants  of  the 
other  may  come  in  contact  with  its  wires.  The  fact  that  de- 
fendant company's  wire  was  insulated  was  calculated  to  induce 
intestate  to  rely  upon  its  safety,  even  if  the  wire  he  was  paying 
out  should  come  in  contact  with  it.  Newark  Elec.  Power  Co, 
V.  Garden,  6  Am.  ElecU.  Gas.  274,  23  C.  0.  A.  649,  78  Fed. 
74,  37  L.  R  A.  726. 

We  think  his  honor  also  erred  in  refusing  the  third  instruc- 
tion prayed  for,  viz.:  "There  is  no  evidence  of  contributory 
negligence  on  the  part  of  the  intestate  of  plaintiff,  and  the  jury 
will  therefore  find  the  second  issue  *No.' ''  What  is  contribu- 
tory megligence  upon  a  given  state  of  facts,  and  whether  there 
is  any  evidence,  are  questions  of  law  for  the  decision  of  the 
oourt;  and  a  review  of  the  evidence  fails  to  discover  any  act 
done  by  the  intestate  which  he  ought  not  to  have  done,  or  the 
omissioD  to  do  any  act  which  he  ought  to  have  done.  The  .wit- 
nesses testified  that  the  proper  way  would  have  been  to  have  con- 
veyed the  rope  or  hand  line  and  wire  over  the  arm  of  the  tall 
Bell  pole  not  far  off  (and  not  through  the  trees,  as  was  done), 
wiiidi  any  man  who  understood  his  business  wou]d  have  done. 
But  it  also  appears  from  the  evidence  that  a  similar  accident 
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oocuired  at  oa:  near  the  same  place  when  tiie  arm  of  a  pole  wi 
lused,  and  the  wire  carelesslj  allowed  tx>  slajck  and  fall  upon  tli 
electric  wire.  So,  if  intestate  used  a  differenit  mode  to  aooon 
plish  his  purpose^  that  aot  would  not  neoeesarily  be  negligenc 
upon  his  part.  And,  having  undertaken  to  use  the  trees  in  su] 
porting  his  wire  while  converjang  it  over  and  acroes  the  defenc 
ant  company's  wiiie,  he  had  a  right  to  presume  that  tha  electri 
wires  were  properly  insulated  as  required  hy  the  ordmance,  an 
it  was  his  duty  to  look  for  patent  defects  onJy.  Clements  i 
Light  Co.,  supra.  There  is  no  evidence  to  show  that  intestat 
so  managed  or  mismanaged  his  wire  as  to  cut  through  the  insult 
tion  of  defendant  company's  wire,  nor  is  there  any  evidence  t 
show  that  the  abrasion  in  the  insulation  was  seen^  or  by  due  car 
could  have  been  seen^  by  him.  In  extent,  the  evidence  show 
that  it  varied  from  the  width  of  a  pencil  to  two  inches^  and  wa 
suspended  30  feet  above  the  street  It  does  appear  that  hi 
wire  came  in  contact  with  and  rested  upon  the  electric  wire,  bu 
there  is  no  evidence  to  show  that  it  caused  the  abrasion  in  whid 
it  rested ;  nor  was  there  any  evidence  to  show  that  he  knew  of  it 
existence.  From  the  fact  that  it  was  there^  and  had  been  foi 
two  years,  and  had  been  seen  and  known  to  exist  there  for  twt 
years  by  at  least  two  people  (who  were  witnesses  in  this  case) 
the  court  must  presume  that  it  was  or  ought  to  have  been  knowr 
by  defendant  company.  So,  where  an  electric  light  oompanj 
permitted  a  live  wire  to  remain  on  the  surface  of  a  street  foi 
three  weeks,  and  a  traveler  was  injured  by  contact  with  such  live 
wire,  it  was  hold  that  the  court  would  presume,  after  such  i 
period,  that  the  company  had  notice  of  the  fact,  and  was  liable 
for  the  injury.     Joyce,  supra,  sec  450. 

The  fourth  instruction  asked  was :  "There  is  no  evidence  oJ 
any  other  cause  of  death  of  plaintiff's  intestate,  except  from  the 
electricity  coming  from  the  wire  of  the  defendant.  Therefore^ 
if  the  jury  find  from  the  evidence  that  the  death  of  the  intestate 
of  plaintiff  was  caused  by  the  current  of  electricity  passing  into 
his  body  from  the  ehars^  wire  of  the  defendant,  the  jury  will 
find  the  third  issue  ^Yes.' ''     The  third  issue  was,  ''Was  the 


1 . 
1 


• 


NEW  YOEK,  1901.  651 

Paine  ▼.  £lectric  Co. 

negligence  of  the  defendant  the  proximate  cause  of  the  death 
of  intestate  of  plaintiff  ?  The  negligence  of  defendant  appear- 
ing, and  no  evidemjoe  of  contributory  negligence  by  intestate, 
his  honor  erred  in  refusing  this  instruction.  There  was  evi- 
dence tending  to  skow  that  intestate  was  killed  by  the  electrical 
current,  which  clearly  appears,  and  the  jury  should  have  been 
charged  as  requested. 

As  there  will  have  to  be  a  new  trial,  and  the  questions  raised 
by  the  other  exceptions  may  not  again  arise;,  we  think  it  unneoes- 
saiy  to  discuss  them. 

New  triaL 

MoNTGOMBBT,  J.,  disseuts. 


Floba  I.  Painb,  as  Administratrix,  etc.,  of  Gbobob  O.  Painb, 
Deceased,  Bespondent,  v.  Elbctbio  Illuminating  &  Powbb 
Company  of  Long  Island  Citt,  Appellant. 

New  York  Supreme  Court,  Appellate  Divieion,  Second  Department,  Octo- 
ber, 1901. 

(64  App.  Div.  477.) 

DmLTR  BT   SHOCK   FBOIC   ELEOTBIO   UOHT   WIBB   CB08SI1VQ   TELBQBAPH .  WIRE. 

An  electric  light  wire  crossed  a  telegraph  wire  (which  was  upon  the  same 
poles  with  a  fire  department  wire)  a  short  block  from  a  pole  upon 
which  plaintifTs  intestate,  a  lineman  in  the  employ  of  the  fire  depart- 
ment, met  his  death,  while  in  the  performance  of  his  dutj,  bj  shock 
from  contact  with  the  telegraph  wire.  The  telegraph  wire  acquired 
its  deadly  current  bj  contact,  at  the  point  of  crossing,  with  the  electric 
light  wire.  There  was  evidence  that  the  electric  light  wire  was  or  might 
haye  been  strung  a  jear  before  the  accident;  that  it  was  originally 
strung  but  a  foot  above  the  telegraph  wire;  that  it  would  naturally 
sag  a  foot  in  a  jear;  that  the  smallest  usual  space  required  to  guard 
against  sagging  is  three  feet.  Held,  that  the  question  of  negligence 
was  properly  submitted  to  the  jury;  also  the  question,  under  the  eir- 
enmstances,  of  contributory  negligence  of  the  intestate  in  failing  to 
rubber  gloves. 
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Cases  of  this  series  cited  in  opinion:  EnnU  v.  Chray,  toL  6,  p.  SS 
Du>yer  v.  Buffalo  Qen.  Eleotl.  Co.,  vol.  7,  p.  456;  WittUder  «.  Citim 
Eleo,  Ilium.  Co.,  vol.  7,  p.  681;  Clarke  v.  Nassau  Eleo,  R.  Oo^  voL 

p.  234;   Leonard  v.  Brooklyn  Heights  R.  Co,,  vol.    7,   p.  ;  Pi 

mont  Elec.  III.  Co.  v.  Patterson's  Adm*a,  vol.  2,  p.  350;  Juwior  «.  Jl 
souri  Eleo.  L.  d  Power  Co.,  vol.  5,  p.  369. 

Appeal  by  defendant  from  judgment  of  Supreme  Oou 
Kings  County,  upon  a  yerdict^  and  from  an  order  denying  c 
fendant's  motion  for  a  new  trial  upon  the  minuteSb 

William  E.  Stewart,  for  the  appellanii 

James  C.  Cropsey,  for  the  respondenL 

Jenks,  J. :     The  plaintiff  has  a  verdict  for  $6,500  damig 

for  the  death  of  her  husband  through  negligenca      The  defai 

ant  insists  that  it  was  not  negligent,  and  that  the  aocsident  wi 

contributed  to  by  the  negligenoe  of  the  intestate.     Tlie  intesta 

was  a  lineman  of  the  fire  department  of  New  York  City,  wl 

had  been  sent  at  noontime  of  July  13, 1899,  to  the  neighborhoc 

of  Vernon  avenue  bridge,  in  the  borough  of  Queens,  to  ^^deu 

a  line  of  telegraph  wire  from  which  there  was  a  leakage  of  tl 

electric  current     For  this  purpose  he  climbed  a  telegraj^  poI< 

put  his  Iqg  over  the  lower  erossarm  of  it,  and  then  his  hand  can 

in  contact  with  one  of  the  wires  strung  on  the  pola     Thereapoi 

he  fell  back,  was  caught  on  the  pole,  and  was  taken  down  deti 

from  a  shock  of  electricity.     The  pole  in  question  supporte 

only  the  wires  of  the  department  and  of  the  Western  IJmoa 

Telegraph  Company.     There  were  two  orossarms;  the  Iowa 

carried  the  wires  last  named,  and  the  upper  both  kinds  of  wires 

The  voltages  thereof  were  but  70  and  60  respectively,  and  wen 

harmless.     These  wires  ran  north  and  south  on  the  w\eet  side  oi 

Vernon  avenue  to  this  pole,  passed  through  s^arate  boxes  diere^ 

on^  and  then  down  a  cable  along  that  pole,  thence  under  tba 

waters  of  Newtown  creek,  into  the  borough  of  Brooklyn.     The 

electric  light  wires  of  the  defendant  were  strung  from  a  pole 
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on  the  east  side  of  Vernon  avenue,  opposite  Flushing  street,  west- 
erly across  Vernon  avenue,  an.d  thence  along  Flushing  street. 
Thus  they  crossed  the  department  and  the  Western  Union  wires 
at  right  angles.  The  voltage  of  the  defendant's  wires  was  in 
exoess  of  2,000,  and  was  death-dealing.  One  of  such  wires 
had  come  in  contact  with  one  of  the  Western  Union  wires  that 
was  suspended  on  the  pole  climbed  by  the  intestate,  and  thereby 
the  latter  wire  was  made  deadly  also. 

I  think  that  the  case  was  properly  submitted  to  the  jury  by 
the  learned  trial  justice,  Dickey,  J.,  and  that  there  is  no  reason 
which  warrants  a  reversal  of  this  judgment.  The  liability  of 
the  defendant  did  not  depend  upon  a  contract  relation  or  other 
privity  between  it  and  the  plaintiff's  intestata  Ermis  v.  Oray, 
5  Ahl  ElectL  Gas.  326,  87  Hun^  355.  It  was  the  duty  of  the 
defendant  to  use  due  care  in  the  stringing  of  its  electric  wires  of 
dangeroiiB  voltage  across  the  streets  of  the  city,  regardful  of  the 
esQstence  of  other  wires,  of  the  possibility  of  contact  therewith, 
of  the  generation  of  high  tension  from  its  wires,  and  mindful 
that  such  other  wires  from  time  to  tim^  might  require  the  atten- 
tion of  linemen  and  other  workmen  m  the  matters  of  repair,  re- 
adjustment, clearanceiy  insulation  and  restoration  to  their  nor- 
mal functions.  If  the  defendant  failed  to  string  its  wires  over 
the  wires  of  the  department  and  of  the  tel^raph  company  at  a 
height  whidi  ordinary  care  required  m  order  to  avoid  contact 
therewith,  caused  by  sagging  or  by  other  natural  and  ordinary 
causes,  then  it  may  be  found  negligent  in  the  premises.  Ennis 
V.  Oray,  supra;  Dwyer  v.  Buffalo  General  Electric  Co.,  7  Am. 
Eectl.  Cas.  456,  20  App.  Div.  124 ;  Wittleder  v.  Citizens'  El 
Illuminating  Co.,  7  Am.  Electl.  Oas.  581,  47  ii  410 ;  Clarice  v. 
Nassau  Electric  R.  B.  Co.,  6  Am.  Electl.  Cas.  234,  9  id.  5L) 

It  does  not  clearly  appear  when  this  wire  was  strung;  the 
defendant  testifies  that  it  may  have  been  a  year  before  or  per- 
haps not  as  long.  The  superintendent  testified  that  when  put 
up  it  was  suspended  one  foot  above  the  Western  Union  wira 
There  is  evidence  that  five  or  six  months  before  the  accident  the 
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wire  hnng  but  ei^t  inclieB  abore,  and  sagged  oontinnall;  Uia 
after.  There  is  also  ovideeoe  that  same  weeks  before  the  m 
dent  the  disOanoe  was  but  six  indieB,  and  evidonoo,  also,  that 
was  from  eight  to  ten  inches.  The  foresnan.  of  the  defendi 
said  that  he  had  seen  the  wire  for  four  or  five  oumths  before  t 
aocident,  and  that  the  distance  was  about  teai  iiu^ieei.  The  ( 
fendanf  s  superintendent  testified  that  the  original  distanoe  v 
one  foot  The  plaintiff's  expert  testioKmy  is  tiiat  the  smallf 
usual  space  required  to  guard  against  the  dangers  of  sagging 
three  feet,  and  that  sagging  was  always  anticipated.  Hie  c 
fendant  urges  that  it  was  inspected  onoe  a  week.  Bnt  mere  pro 
of  inspection  is  not  enough.  (Otifkdkn  v.  Kreizer,  62  A}^  Di 
413.)  The  inspector  testified  that  in  his  opinion  any  disbm 
was  sufficient  if  Uie  wiree  did  not  form  oDntact,  and  that  o 
foot  was  practically  safe  enough,  though  he  further  testifiee  th 
all  wires  sagged,  and  that  swdi  a  wire  would  sag  twenty-fo 
inches  in  two  years.  If  the  jury  found  diat  the  wire  was  w 
pended  for  a  year,  hem  was  testimony  that  the  natnral  sag  woa 
annihilate  the  original  spaca  The  defendant  further  urges  tk 
it  was  the  rule  that  when  sa^ng  was  discovered  the  wire  wi 
made  taut,  but  the  inspector,  while  stating  that  he  knew  ti 
wire  would  naturally  sag  from  its  weight,  from  the  rain,  ai 
for  the  reason  that  these  paxtioular  poles  were  in  made  groonii 
testified  that  he  could  not  remember  whether  this  wire  en 
sagged  or  that  he  tightened  it  The  defendant  also  iirgeB  thi 
the  wire  sagged  very  suddenly,  but  neferenoo  to  the  record  dte 
shows  that  the  witness  testified:  "That  wire  and  all  the  r« 
of  them  sagged.  I  don't  know  how  much  it  sagged  in  tw 
years;  it  must  have  sagged  about  twenty-four  inches.  I  drai 
know  that  it  was  gradual;  I  didn't  think  it  did,  it  oame  ver 
suddenly."  At  beet  the  credibility  of  this  testimony  of  the  d( 
fendant's  offioers  and  inspectors  was  for  the  consideration  of  th 
jury.     Leonard  v.  Brooklyn  H'ta  B.  R.  Co.,  1  Am.  ElectL  Cw 

,  57  App.  Div.  125. 

It  is  further  urged  that  the  accident  was  dao  to  the  sevo- 
storm  of  the  night  before,  which  swayed  the  wires  and  poles,  b> 
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that  the  defeoidaiit's  wires  came  in  contact  with  the  Western 
Union  wire,  wearing  away  the  insulation  by  friction,  and  there- 
by discharging  the  foreign  current  into  the  Western  Union 
wire.  But  that  does  not  relieve  the  defendant  if  the  wires  were 
originally  strung  improperly,  as  it  is  clearly  established  that 
^^^SS^^  ^  natural  to  all  wires,  and  that  this  is  due  not  only  to 
weight,  but  to  rain^  to  wet  and  to  other  natural  causes.  Though 
the  storm  precipitated  or  hastened  the  contact,  yet  such  contact 
migiLt  weU  have  been  due  to  the  original  stringing,  which  made 
it  possible  or  probable,  sooner  or  later.  Neither  wires  nor  at- 
tachments were  breken  by  the  storm,  which  the  wire  chief  of 
the  Western  Union  Telegraph  Company  testified  did  not  "occa- 
sion trouble"  to  all  the  wires;  "not  seriously ;  no;  a  few  scatter- 
ing treaibles  here  and  there  throughout  Long  Island." 

The  defendant  contends  that  the  intestate,  being  an  experi- 
enced lineman,  was  aware  of  the  risks  of  his  highly  dangereus 
employment,  and  was  negligent  in  not  wearing  gloves  of  india 
rubber.  It  was  not  shown  that  such  was  the  ordinary  or  usual 
practice  under  the  circumstances;  indeed,  the  only  evidence 
upon  the  subject  is  to  the  contrary.  It  is  true  that  there  is  tes- 
timony from  several  witnesses  that  they  would  not  touch  a  wire 
of  such  voltage  with  bare  hands,  but  this,  obviously,  is  far  from 
testimony  that  in  the  work  undertaken  by  the  intestate  gloves 
were  ordinarily  used.  Even  if  this  had  been  shown,  the  ques- 
tion of  requisite  care  under  the  particular  cireumstances  of  this 
case  would  have  been  for  the  jury.  Dwyer  v.  Buffalo  Oeneral 
Electric  Co.,  supra.  The  appellant  cites  Piedmont  Electric  Til, 
Co.  V.  Pattersons  Adm'x,  2  Am.  Electl.  Cas.  350,  84  Va.  747, 
and  Junior  v.  Missouri  Elec.  Lt.  &  Power  Co.,  5  Am.  Electl. 
Cas.  369.  These  were  actions  by  servants  against  masters  whose 
electric  wires  were  of  high  voltage — ^facts  well  known  to  the 
plaintiffs.  In  the  case  at  bar,  the  only  wires  attached  to  the 
pole  were  harmless,  and  gloves  were  not  required  in  handling 
them. 

It  is  entirely  true,  as  contended,  that  the  intestate,  when  hie 
climbed  the  pole^  ^'assumed  the  risks  of  all  patent  defects  which 
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were  obvious,  or  oould^  with  the  exercise  of  oare  and  pradeiu 
have  been,  discovered  or  ascertained,"  but  the  teBtimony  falls  £ 
short  of  admitting  the  application  of  the  doctrine  of  obvious  ria! 
The  learned  counsel  for  the  defendant  states  that  the  decease 
knew  that  there  was  trouble  with  the  wire,  that  it  came  firom 
high  tension  current,  and  that  he  was  sent  to  find  where  tl 
trouble  was  and  to  dear  the  linja  But  I  fail  to  find  that  tl 
record  establishes  that  the  intestate  knew  that  the  trouble  in 
due  to  a  high  tension  current,  which  is  the  salient  fact  of  tii 
proposition.  Erwin,  his  superior,  told  him  to  go  out  and  do 
the  line  and  to  locate  the  'Aground"  of  the  wire  which  appean 
on  the  galvanometer.  All  Erwin  knew  was  that  their  eleotridl 
was  leaking.  He  wished  to  stop  the  leak.  He  says :  '^  to' 
ii  him  his  troubla    That  it  was  a  ground."     It  then  became  tl 

duty  of  the  intestate  to  "go  up  the  pole,  and  dear  the  troubl 
.  .  .  or  whatever  was  the  source  of  the  troubla*'  Althous 
Erwin  did  testify  that  he  knew  the  trouble  was  hi^  teosioi 
and  that  he  communicated  that  fact  to  the  intestate,  he  alma 
immediately  testified  that  he  did  not  communicate  such  fact  1 
the  intestate,  but  that  he  notified  him  of  the  "ground"  onlj 
that  he  himself  did  not  know  of  the  high  tension  un^til  after  ti 
death  of  the  intestate;  that  no  word  of  high  tension  was  ooa 
municated  to  his  oflSoe  that  day.  The  jury  might  well  ha^ 
found  that  the  intestate  had  been  directed  only  to  locate  tb 
grounding  of  the  wires.  It  does  not  appear  that  at  the  tun 
of  the  accident  the  intestate  knew  or,  in  the  exercise  of  due  can 
should  have  known  that  the  high  tension  had  been  communicate 
to  any  of  the  Western  Union  wires  on  the  pole  in  questioi 
And,  on  tlie  other  hand,  there  was  testimony  that  a  heavy  ecu 
rent  of  electricity  is  not  to  be  looked  for  when  there  is  merely 
"ground,"  for  grounding  depletes  and  does  not  increase  the  cm 
rent,  and  that  if  one  be  looking  for  a  simple  leak  or  ground,  i 
is  not  customary  to  make  any  test  before  going  up  on  a  pole,  a 
such  a  condition  does  not  involve  danger,  and  a  heavy  curren 
was  not  to  be  antidpated.  There  was  also  testimony  that  a  tea 
could  not  be  made  without  ascending  the  pola 
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The  contact  between  the  wire  of  the  defeo/dant  and  the  wire  of 
the  pole  ascended  was  at  some  distance  from  the  pole — about  a 
short  block  away,  says  one  witness.  Whether,  in  the  course  of 
his  attempt  to  reach  the  fire  department  box  at  the  top  of  tiie 
pole,  the  intestate  accidentally  touched  a  wire  ordinarily  safe, 
but  suddenly  made  fatal  by  this  contact  a  block  away,  or  whether 
he  intentionally  clutched  the  wire  to  aid  his  climb,  is  impossible 
to  determines  Whether  his  contact  was  by  accident  or  by  de- 
sign, I  think  that  the  question  of  contributory  negligence  in  this 
case  was  still  for  the  jury.  The  wires  on  the  pole  were  ordi- 
narily harmless ;  the  intestate's  business  required  him  to  ascend 
to  the  top  of  the  pole;  from  the  nature  of  the  trouble  commimi- 
cated  to  him  he  had  no  reason  to  suppose  that  any  of  these  wires 
had  suddenly  become  lethal;  there  were  no  indications  whidfi 
made  sudi  a  condition  obvious  to  a  man  in  the  exercise  of  ordi- 
nary care  and  prudence,  and  under  the  circumstances  it  did  not 
appear  that  he  omitted  any  usual  or  ordinary  precaution  before 
attempting  to  perform  his  task,  which  either  involved  contact 
with  the  wires  or  made  the  handling  of  them  natural  under  the 
circumstances. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Present — Goodrich,  P.  J.,  Woodwabd,  Hibschbeso,  Jsnks 
and  Sewell,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Note. — See  not  2  at  end  of  Part  III. 


ICiOHAXL  Griffin  v.  Jackson  Light  and  Power  Cohpant. 

Uiohigan  Supreme  Court,  Nov.  12,  1001. 

IHJUBT   by   KLECTRIO    shock — iNTEBVENnro   AOKNOY. 

Plaintiff  haying  been  injured   bj  shock   from   an   improperly  insulated 
eUctric  lamp  upon  the  premises  of  a  third  parly,  who  knowing  tht 

VOL.  vn — 42. 
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defect,  contintud  to  um  the  lunp;h«Id,  that  the  interretiiiig  teaej  « 
the  third  par^  Mtred  the  electria  li^t  compkny  from  lialMli^  to  tt 
plaintiff. 
Cues  of  this  Mriei  eitad  uid  diatingiUBhed:    Atlanta  Oomtol.  Bt.  Stg.  01 
V.  Otoing;  toL  B,  p.  271}  J.h«rM  v.  Oregon  TtiUpk.  Co.,  Tcd  4,  p.  34*. 

Appeal  by  defeadani  f  lom  judgment  of  Ciioait  Cotirt,  3aA 
son  Count;. 

Wilson  <£  Cobb,  for  appdlantL 

Charles  A.  Blair  and  Richard  Priee,  for  appellees 

MoNTOOMEBY,  C.  J. :  The  plaintiff  brings  Hiis  aotion  to  n 
oorer  for  a  negligetnt  injmy.  The  facts,  ae  they  appear  by  du 
teetinumy,  are  that  the  plaintiff  was  in  the  employ  of  die  ScUiti 
Brewing  Company,  engaged  in  deUvering  beer  to  ita  custooters, 
One  Wright  CaUdns  was  a  ouBtomer  of  the  brewing  company, 
On  bis  premiaee,  and  in  the  oellarway  thtoo^  whicb  plaintij 
paased  in  dedivering  the  beer,  was  an  electric  H^it,  attadied  to 
a  movable  wire,  supplied  with  a  brass  or  metal  handle  or  hanger, 
bty  which  it  was  hung  upon  a  nail  in  the  oellarway.  The  wire 
connecting  therewith  passed  throng  a  hole  in  the  lower  end  of 
the  handle;  thenoe  to  the  carbon  fihn  in  the  bulb.  It  was 
claimed  that  it  wa^  necessaiy  in  using  the  U^it,  and  customary, 
to  take  hold  of  the  handle  of  the  hanger.  The  breadi  of  duty 
alleged  is  that  the  defendant  failed  to  insulate  the  wire  and 
handle  to  the  fixture  properly.  It  appears  by  the  testimony  of 
CalHna  that  the  handle  had  formerly  had  a  kind  of  oemwt 
wrapper  on,  but,  in  carrying  it  through  the  cellar,  it  would  get 
loose  and  drop  off,  and  that  it  was  off  at  the  time  of  the  acci- 
dent ;  that  some  two  or  three  weeks  before  the  accident  an  agent 
of  the  defmdant  put  iu  a  new  wire,  but  did  not  put  any  cement 
or  wrapping  on  at  that  time;  that  the  agent  of  the  defendant  was 
notified  that  the  wrapper  to  the  handle  was  off,  and  that  he  (Cal- 
kins) wanted  a  new  one  put  on,  and  that  the  agent  promised  to 
fix  it,  hut  that  it  never  was  fixed  prior  to  the  accident  Plain- 
tiff recovered  a  judgment  for  injuries  sustained,  and  the  defemd- 
ant  brings  error. 
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The  principal  oDntentioa  of  defendant  is  that  upon  this  state 
of  facts  it  does  not  appear  that  there  was  any  such  privity  be- 
tween the  plaintiff  and  the  defendant  bb  entitles  the  plaintiff 
to  recover  for  the  defendant's  neglect,  that  whatever  duty 
the  defendant  owed  it  owed  to  Calkins,  and  that  third  parties 
injured  by  reason  of  this  neglect  of  duty  are  not  entitled  to 
recover  against  the  defendant.  There  was  evidence  tending  to 
show  that  the  defendant  was  owner  of  this  fixture,  but  this  does 
not  determine  the  question  of  liability.  In  the  leading  case  of 
Winierbottom  v.  Wright,  10  Mees.  &  W.  109,  the  defendant  was 
the  owner  of  the  mail  coach  supplied,  and  it  was  also  his  duty  to 
keep  it  in  repair;  and  it  may  be  stated  as  a  general  rule  that 
one  who  lets  property  for  use,  like  one  who  sells  it,  is  not  re- 
sponsible to  third  parties  injured  by  reason  of  a  defect  in  the 
article  or  property  let  or  sold.  See  Necker  v.  Harvey,  49  Mich. 
517,  14  N.  W.  603 ;  Fowles  v.  Briggs,  116  Mich.,  at  page  428, 
74  N.  W.  1046,  40  L.  R.  A.  530,  72  Am.  St.  Rep.  539,  640,  and 
cases  cited. 

In  Fowles  v,  Briggs  it  was  said  that  the  only  apparent  excep- 
tions  to  this  rule  were  where  the  fault  consisted  of  defendant 
failing  to  keep  his  premises  in  a  suitable  and  safe  condition,  or 
where  the  defendant  had  reserved  the  right  to  direct  the  manner 
of  the  work  or  undertaken  to  supply  the  instrumentalities,  or 
where  the  shipper  of  a  dangerous  substance,  the  character  of 
which  is  not  made  known  to  the  carrier,  has  been  held  liable.  If 
it  be  suggested  that  this  case  comes  within  the  latter  class  of 
cases,  namely,  where  the  defendant  is  dealing  with  a  dangerous 
substance,  the  limitation  of  the  rule,  as  we  imderstand  it,  is  that 
there  shall  be  no  intervening  human  agency  which  might  have 
arrested  the  injury  or  furnished  protection.  This  is  well  illus- 
trated in  the  case  of  Carter  v.  Towne,  103  Mass.  507,  where 
gunpowder  was  sold  to  a  boy  8  years  of  age,  and  it  was,  of  course, 
conceded  that  the  defendant  was  responsible  for  the  injury 
likely  to  occur  from  the  explosion  of  this  dangerous  substanca 
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But  it  appeared  that,  after  the  sale,  the  boy  had  carried  home 
the  gunpowder,  and  put  it  in  the  custody  of  his  parents,  and 
that  a  part  of  it  had  been  fired  off  by  him,  with  their  pearmission, 
before  the  explosion  occurred  by  which  he  was  injured.  It  waa 
i  held  that  the  sale  of  the  gunpowder  to  the  boy  was  not,  there- 

\  fore,  a  direct,  proximate,  or  eflBcient  cause  of  the  injury. 

So,  in  the  present  case^  it  appears  that  Calkins  knew  of  the 
necessity  of  a  protection  for  the  lamp,  and,  whatever  may  be 
said  of  the  failure  of  duty  on  the  part  of  defendant  to  him,  he 
saw  fit  to  make  use  of  it  in  its  imperfect  condition,  and  this  must 
be  held  to  be  the  intervention  of  another  agency  between  the 
defendant's  neglect  and  the  plaintiff's  injury.  The  oases  cited 
by  plaintiff's  coimsel  none  of  them  militate  against  the  rule 
which  we  think  must  govern  the  present  casa  See  Reagan  «. 
Light  Co.  (Mass.),  45  N.  E.  743;  Cansol  8t.  Railway  Co.  «. 
Owings  (Ga.),  6  Am.  ElectL  Cas.  371,  25  S.  E.  377,  33  L.  R 
A.  798 ;  and  Ahem  v.  Oregon  Teleph,  Co.  (Or.),  4  Am.  ElectL 
Gas.  349,  33  Pac.  403,  22  L.  R  A.  635.  In  each  of  these  cases 
the  fault  was  a  fault  of  the  defendant's  system,  wholly  under  its 
own  control,  and  with  which  no  person  other  than  the  defendant 
had  authority  to  interfere  in  any  manner  whatever.  But  such 
is  not  the  present  case. 

Whether  we  may  deem  electricity,  in  the  voltage  used  by  the 
defendant,  a  dangerous  substance,  within  the  meaning  of  the 
rule  that  one  transmitting  such  dangerous  substance  shall  be  held 
liable,  where  there  is  no  intervening  person  charged  with  any 
duty  connected  with  it^  who  has  knowledge  of  its  dangerous 
character,  in  a  case  presenting  facts  involving  that  principle,  we 
need  not  here  decide,  as  we  think  that,  upon  the  ground  stated, 
the  verdict  should  have  been  directed  for  the  defendant. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered.     The 
other  justices  concurred. 
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BOTD  V.   POBTLAND  ElECTRIC   COMPAITr, 
Oregon  Supreme  Court,  Nov.  12,  1901. 

INJUBT  BT   SHOOK — ^RGS  IPSA   LOQUTTUB. 

Proof  that  a  live  wire  was  down  in  a  street  and  injury  resulted  there* 
from  to  a  traveler  coming  in  contact  with  it,  is  prima  facie  proof  of 
negligence. 

A  i>er8on  thus  injured  does  not  lose  the  benefit  of  this  rule  bj  alleging 
in  the  pleading  that  the  wire  was  weak  and  defective  and  insufiicientlj 
stretched  and  fastened;  so  as  to  assume  the  burden  of  establishing  those 
specific  facts;  since  the  presumption  is  that  it  would  not  have  fallen 
unless  defective  or  improperly  placed. 

Questions  of  negligence  and  contributory  negligence  held  to  have  been 
properly  submitted  to  the  jury,  including  the  question  (for  error  in 
failing  to  submit  which  to  the  jury  the  judgment  obtained  upon  the 
Ibnner  trial  was  reversed)  of  defendant's  diligence  in  ascertaining  or 
providing  means  for  ascertaining,  that  a  wire  was  broken  during  a 
heavy  storm. 

Cases  of  this  series  cited  in  opinion:  Hof^nee  v,  Raleigh  €fas  Co,,  vol  5,  p. 
264;  Denver  Coneol,  Eleo,  Co,  v,  Simpson,  vol.  5,  p.  278;  Trenton  Pass. 
By,  Co.  V.  Cooper  and  Bennett,  vol.  7,  p.  444;  Snyder  v.  Wheeling  Eleo. 
Co.,  tH>l.  7,  p.  473;  O'Flaherty  v.  Nassau  Eleo.  Ry.  Co.,  vol.  7,  p.  635; 
Uggla  v.  West  End  St.  Ry,  Co,,  vol.  4,  p.  389;  Mitchell  v.  Charleston 
L,  d  p.  Co.,  vol.  6,  p.  246. 

Appeal  by  defendant  from  judgment  of  Circuit  Court,  Mult- 
nomah County. 

This  is  an  action  by  R  B.  Boyd  against  the  Portland  General 
Electric  Company  to  recover  damages  alleged  to  have  been  suf- 
fered by  him  on  account  of  an  injury  to  his  minor  son  from 
coming  in  contact  with  a  live  electric  light  wire.  The  defend- 
ant is  a  corporation  engaged  in  supplying  the  city  of  Portland 
and  its  inhabitants  with  electric  light,  for  which  purpose  it  has 
put  up  poles  along  the  streets,  having  cross  arms  near  the  top, 
upon  which  its  wires  are  stretched.  The  day  before  the  acci- 
dent, and  while  a  storm  was  prevailing,  two  of  the  wires  on 
Hagnolia  street  became  crossed  at  a  point  some  125  feet  west  of 
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Dakota  street,  and  about  6  or  7  o'dook  in  the  evening  the  smalle 

one  burned  in  two  and  hung  down  in  two  loops  east  of  the  break 

• :  one  of  them  nearly  reaching  the  ground  two  or  three  feet  wa 

\  I  of  the  pole  at  the  intersection  of  the  streets,  where  it  awnoj 

directly  over  a  path  used  by  residents  of  the  neighborhood.     Th 
!  other  end  remained  suspended  from  the  next  pole,  some  150  fee 

west,  and  did  not  reach  the  ground.     About  the  time,  or  aooi 

after,  the  wire  parted,  the  boy  who  was  subsequently  injured,  i 

lad  al)outl  11  years  of  age,  and  an  elder  brother,  passed  the  pdi 

i  west  of  Dakota  street,  noticed  the  broken  wire  at  that  places  anc 

knew  it  was  dangerous,  but  did  not  know  anything  about  th< 
,  j  other  wire  hanging  down  east  of  that  point  at  the  intersectioii  a 

the  streets.     About  8  o'clock  the  next  morning,  the  plaintiff 
»  :  who  resides  on  Dakota  street,  some  200  feet  south  of  its  June 

tion  with  Magnolia,  sent  his  son  on  an  errand  which  requirec 
him  to  travel  along  the  path  near  the  light  pole  at  the  oomer  o1 
•     (  the  street^  over  which  the  wire  was  suspended.     A  few  minuter 

>    .  later  the  boy  was  discovered  lying  on  the  ground,  immediatd; 

j}^. ,  i  under  the  broken  wire,  in  an  insensible  condition,  his  right  hand 

^i;?.-:  badly  burned,  while  he  was  otherwise  seriously,  and  perhaps 

permanently  injured.  No  one  witnessed  the  accident^  and  the 
lad  was  imable  to  give  any  account  of  how  it  occurred,  but  says 
he  passed  out  of  the  front  gate,  and  ran  north  along  Dakota 
street  without  looking  up,  after  which  he  had  no  reoollection  of 
what  occurred.  It  is  admitted,  however,  that  his  injury  wsl^ 
'  '  caused  by  contact  with  the  broken  wire.  The  negligence  charged 

in  the  complaint  is  that  the  wire  which  parted  and  caused  the 
injury  was  weak  and  defective,  and  not  sufficiently  attached  or 
fastened  to  the  pole,  or  properly  stretched,  or  safely  insulated, 
owing  to  which  defects  and  weakness  it  bix>ke  and 
parted;  that  defendant  could  have  known  by  the  proper 
diligence,  and  did  know,  at  the  time,  or  very  soon 
after,  the  wire  parted,  and  long  before  the  injury  occurred, 
that  the  wire  was  broken  and  swinging  over  and 
.  across  the  street,  to  the  imminent  danger  of  persons  travel- 


I . 

I.; 


OREGON,  1901.  663 


Boyd  T.  Electric  Co. 


ing  theareon;  tliat,  disregarding  its  duty,  ?t  failed  and  neglected 
to  remove  or  repair  thje  broken  wire,  or  to  give  any  warning  of 
danger,  but  wrongfully  and  negligently  permitted  it  to  remain 
in  such  condition  until  after  the  injuries  complained  of  were 
received.  The  answer  denies  the  negligence  charged,  and,  for 
an  affirmative  defense,  after  alleging  the  contributory  negligence 
of  the  plaintiff's  son,  avers  that  the  wire  which  parted  was  of  the 
best  known  standard  manufacture,  and  was  placed  upon  the 
poles  in  a  proper  way ;  that  a  heavy  storm  prevailed  during  the 
afternoon  of  the  6th  of  December,  the  wind  at  one  time  reach- 
ing a  velocity  of  60  miles  an  hour,  which  the  defendant  believes 
forced  the  wire  across  a  larger  one  on  the  cross  arm  to  the  north 
of  it,  so  that  the  friction  of  the  wires  caused  the  insulation  to 
wear  away,  permitting  them  to  come  in  contact;  that  between 
6  and  7  o'clock  in  the  evening  the  smaller  one  burned  through 
and  parted,  and  fell  in  loops  across  the  other,  as  stated  in  the 
complaint ;  that,  although  defendant  had  the  best  known  appli- 
ances in  use  at  the  time  for  detecting  or  discovering  the  ground- 
ing of  its  wirei,  it  had  no  knowledge  of  such  parting  until  noti- 
fied of  the  accident  to  plaintiff's  son,  when,  upon  examination, 
it  ascertained  that  neither  end  of  the  broken  wire  had  come  in 
contact  with  the  ground,  so  as  to  form  a  short  circuit,  and  there- 
fore the  fact  of  the  wire  having  parted  could  not  be  indicated 
by  its  appliances.  The  reply  put  in  issue  the  new  matter  alleged 
in  the  answer;  and,  the  trial  resulting  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  the  defendant  appeals. 

B.  Mallory,  for  appellant. 

E.  B.  Dufur,  ior  respondent. 

BsAir^  C.  J.  (after  stating  the  facts) :  The  plaintiff  gave  evi- 
dence tending  to  show  when  the  wire  which  caused  the  injury 
to  his  son  fell  and  the  circumstances  surrounding  the  accident, 
bat  gave  no  direct  evidence  of  the  specific  acts  of  n^ligence 
charged  in  the  complaint.     The  court,  however,  instructed  the 
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jurjy  among  other  things,  that  ''in  cases  of  this  kind  the  liw 
raises  a  po-esumption  of  negligence  from  the  metre  fact  that  the 
wire  broke  and  the  acxddant  happened,  because  of  the  high  de- 
gree of  care  which  is  required  on  the  part  of  the  peirBon  or  om^ 
poration  conducting  such  business,  and  for  reasons  which  I  need 
not  discuss  here.     What  I  mean  by  that  is  that  if  any  evidence 
had  been  brought  here  that  this  wire  was  broken,  and  throng 
the  breaking  of  the  wire  this  boy  had  been  injured,  and  theo 
nothing  further  had  been  introduced  in  the  case— no  further 
evidence — and  the  case  was  left  there,  it  would  be  your  du^  to 
find  for  the  plaintiff,  provided  you  found,  also^  that  he  was  not 
guilty  of  n^ligence  on  his  part     That  is  what  is  called  a  prima 
facie  casa    Now,  this  may  be  rebutted  by  evidence  on  the  part 
of  the  defendant,  notwithstanding  this  presumptian.     If  llie 
defendant  comes  in  and  satisfies  you  that  it  did  use  oidinaiy 
care  in  building  and  maintaining  and  repairing  this  line,  and 
that  the  accident  occurred  without  fault  on  its  part^  then  it  would 
be  your  duty  to  find  on  that  point  for  the  defendant."     The 
giving  of  this  instruction  is  assigned  as  error.     The  general  rule 
of  law  is  unquestioned  that,  excepting  in  cases  where  the  defend- 
ant is  an  insurer,  a  party  who  charges  another  with  negligence 
must  prove  it     But  there  are  instances  in  which  proof  of  an 
accident  and  the  manner  of  its  occurrence  is  sufficient  to  make  a 
prima  facie  case,  and  to  cast  the  burden  on  the  defendant  to 
show  that  it  occurred  without  fault  on  his  part     As  a  general 
rule,  where  the  thing  which  causes  injury  is  shown  to  be  under 
the  management  of  the  defendant,  and  the  accident  is  such  as  in 
the  ordinary  course  of  events  would  not  happen  if  he  had  used 
proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  a 
satisfactory  explanation,  that  the  accident  arose  from  a  want  of 
care.     Esberg  Cigar  Co.  v.  City  of  Portland,  34  Or.  282,  65 
Pac.  961,  43  L.  R  A.  435,  75  Am.  St  Eop.  651.     This  doctrine 
is  held  applicable  in  actions  for  injuries  received  from  contact 
with  a  live  electric  wire  in  a  public  street.     Electricity  is  a  dan- 
gerous element,  and  those  who  make  merchandise  of  it  are  legally 
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boamd  to  exercise  that  degree  of  care  that  will  render  its  use  rea- 
sonably safe ;  and,  as  the  wires  which  convey  it  cannot  safely  be 
permitted  within  reach  of  travelers,  a  presumption  arises,  when 
they  are  found  out  of  their  proper  place,  that  those  having  them 
in  charge  have  been  negligent.     The  courts  quite  universally 
hold  that  proof  that  a  live  wire  was  down  in  a  street  and  injury 
i^esulted  therefrom  is  prima  facie  evidence  of  n^ligenoe.     2 
Jag.  Torts,  864 ;  Joyce,  Electric  Law,  sec.  606 ;  Keasbey,  Eleo- 
trie  Wires  (2nd  Ed.),  sec.  271;  Western  Union  Tel.  Co.  v. 
State,  82  Md.  293,  33  Atl.  763,  31  L.  R.  A.  672,  51  Am.  St  Rep. 
464;  Haynes  v.  Raleigh  Gas  Co.,  5  Am.  Electl.  Gas.  264,  114 
N.  C.  203,  19  S.  E,  344,  26  L.  R.  A.  810,  41  Am.  St.  Rep.  786 ; 
Den/ver  Consolidated  Electric  Co.  v.  Simpson  (Colo.  Sup.),  5 
Am.  Electl  Cas.  278,  41  Pac  499,  31  L.  R  A.  566 ;  Trenton 
Pass.  Railway  Co.  v.  Cooper  (N.  J.  Err.  &  App.),  7  Am.  ElectL 
Caa.  444,  37  AtL  730,  38  L.  R.  A.  637,  64  Am.  St  Rep.  592 ; 
Bnyder  v.  Wheeling  Electrical  Co.  (W.  Va.),  7  Am.  ElectL  Caa. 
473,  28  S.  E.  733, 89  L.  R  A.  499,  64  Am.  St  Rep.  922. 

The  defendant  contends,  however,  that  aa  the  complaint  in 
hand  avers  that  the  wire  which  caused  the  injury  was  weak  and 
defective,  and  insufficiently  stretched  and  fastened,  the  plaintiff 
was  obliged  to  point  out  by  his  testimony  some  defects  in  the 
particulars  alleged.  But  we  are  unable  to  concur  in  this  view. 
,  The  doctrine  of  'Ve«  ipsa  loquUtuf^*  alluded  to  is  a  mere  rule  of 
evidenca  2  Thomp.  Keg.  1227  et  seq.  It  proceeds  on  the 
theory,  as  the  term  implies,  that  the  happening  of  an  accident 
under  certain  circumstances  is  of  itself  prima  facie  evidence  of 
negligence,  and,  when  it  is  evidence  of  the  particular  negligence 
charged  in  the  complaint,  the  plaintiff  is  entitled  to  invoke  the 
rula  Thus,  in  Railroad  Co.  v.  Cooper,  supra,  the  negligence 
averred  was  the  insufficient  bonding  or  fastening  of  the  rails  of 
a  street  railway,  and  it  was  insisted  that  the  plaintiffs  were 
obliged  to  point  out  and  establish  some  particular  defect  or  la- 
sufficiency  as  alleged.  The  court  held,  however,  that  the  escap- 
ing of  electricity  from  the  rails  was  presumptive  proof  of  the 
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negligenoe  alleged,  thus  bringing  the  case  within  the  doctrine 
of  '^res  ipsa  loquitur,"  In  Snyder  v.  Electrical  Co.,  supra,  the 
negligence  charged  was  insufficient  fastening,  and,  althou^  tlie 
court  held  that  no  evidence  of  other  acts  of  negligence  was  oom- 
petent,  it  ruled  that  the  mere  fact  that  the  wire  fell  created  t 
prima  facie  presumption  of  negligence,  sufficient  to  support  the 
action  unless  rebutted  by  something  appearing  in  the  casa  In 
Electric  Co,  v.  Simpson,,  supra,  the  negligence  charged  wis  de- 
fendant's failure  to  properly  construct  its  line  and  its  omissioD 
to  take  the  necessary  precautions  to  prevent  the  wires  from  fall- 
ing. It  was  held  that  the  fact  that  the  wire  had  become  de- 
tached from  its  fastenings  and  hung  down  in  a  public  alley,  so 
as  to  endanger  public  travel,  was  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  defendant,  and  an  instruction  to  thtt 
effect  was  properly  given.  In  the  case  at  bar,  it  probably  wonU 
have  been  sufficient,  if  the  plaintiff  had  specified  in  the  com- 
plaint generally  the  act  or  omission  which  he  allies  to  have 
been  the  proximate  cause  of  the  injury,  and  averred  that  it  was 
negligently  done  or  omitted.  But  since  the  wire  which  caused 
the  injury  would  not,  presumably,  have  parted  and  fall^i  down, 
in  the  ordinary  course  of  events,  unless  it  was  either  defective 
or  improperly  stretched  or  fastened,  it  is  reasonable  to  presume 
that  its  position  in  the  street  was  owing  to  one  or  all  of  these 
causes.  It  must  be  assumed  that  a  suitable  wire,  properly  put 
up,  would  not  be  a  menace  to  travelers  on  the  highway;  other- 
wise, the  operation  of  a  light  plant  by  wires  supported  by  polee 
in  the  streets  of  a  city  would  be  ipso  facto  a  nuisance,  and  an 
unauthorized  interference  with  the  rights  of  the  public  If, 
therefore,  the  wires  break  and  fall  down,  that  fact  in  itself 
affords  reasonable  evidence  of  negligence,  either  in  the  use  of 
defective  wires  or  in  the  manner  of  putting  them  up,  and  calls 
upon  the  defendant  to  show  that  it  was  without  fault  It  is,  of 
course,  true  that  in  an  action  of  this  character  the  plaintiff  can- 
not all^e  negligence  in  one  particular,  and  upon  the  trial  prove 
and  recover  upon  another.     Lieuallen  v.  Mosgrove,  33  Or.  282, 
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386,  64  Pac.  200,  664;  Jones  v.  City  of  PoHland,  35  Or.  512, 
68  Pac.  657.  But  we  do  not  understanxi  that  the  instruction. 
oomplained  of  conflicts  with  this  rule.  It  was  confined  to  the 
inference  or  presumption  to  be  drawn  from  the  breaking  of  the 
wire  and  the  happening  of  the  accident^  the  proof  of  which  was 
prima  facie  evidence  that  the  wire  was  either  weak  and  defective 
or  improperly  put  up.  The  instruction,  therefore,  did  not  ad- 
vise the  juiy  that  the  plaintiff  was  entitled  to  recover  on  a 
ground  of  negligence  not  charged.  The  cases  already  cited 
illustrate  the  application  of  the  doctrine  of  'Ves  ipsa  loquituf" 
where  specific  acts  of  negligence  are  charged  in  the  complaint. 

It  is  argued,  however,  that^  if  proof  of  the  accident  was  suffi- 
ciemt  under  the  pleadings  to  make  out  a  prima  facie  case  in 
f aTor  of  the  plaintiff,  it  was  overcome  by  the  testimony  of  the 
defendant.     But  the  weight,  value  and  credibility  of  such  tes- 
timony were  for  the  jury,  and  the  court  could  not  properly  have 
taken  the  case  from  them  on  the  ground  that  the  defendant  had 
shown  by  its  employes  that  the  accident  occurred  without  fault 
on  its  part     In  a  recent  case  in  New  York,  where  a  trolley  vnre 
fell,  injuring  a  traveler,  it  was  held  that  the  presumption  of 
negligence  on  the  part  of  the  company,  arising  from  the  fall  of 
the  wire  and  the  happening  of  the  accident,  was  not  overcome 
by  the  evidence  of  interested  persons  that  the  supports  were  the 
best  obtainable,  that  the  line  was  frequently  inspected,  and  an 
automatic  device  called  the  "breaker  system"  was  in  use,  which, 
if  properly  adjusted,  would  automatically  cut  off  the  current  if 
the  wire  touched  the  ground;  the  credibility  of  the  witnesses 
and  the  sufficien<qr  of  the  device  being  questions  for  the  jury. 
(/Flaherty  v.  Nassau  Electric  Railway  Co,,  7  Am.  Electl. 
Gas.  535,  34  App.  Div.  74,  54  N.  Y.  Supp.  96.     In  Uggla  v. 
West  End  Street  Railway  Co.,  4  Am.  Electl.  Cas.  389, 160  Mass. 
861,  85  N.  E.  1126,  39  Am.  St.  Kep.  481,  the  plaintiff  was 
stnusk  by  part  of  an  iron  ear  used  to  clasp  a  trolley  wire  and 
keep  it  in  place  around  the  curve  ever  the  defendant's  track. 
Tbere  was  no  evidence  of  the  defendant's  n^ligence,  except  that 
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the  iron  ear  broke  with  the  strain  and  one  part  of  it  fell,  striking 
the  plaintiff  on  the  head.  The  verdict  in  his  favor,  howcivier, 
was  sustained,  notwithstanding  the  defendant  had  introduced 
evidence  tending  to  show  that  the  break  was  a  dean  <me,  brigbt 
in  color  and  appearance;  that  the  iron  was  sound  all  thnra^ 
with  no  flaw  or  defect  in  it ;  that  the  whole  apparatus  wbs  manih 
f actured  and  put  up  by  a  manufacturer  of  the  highest  r^Nitt- 
tion;  that  the  ear  and  guy  constituted  the  best  and  strongest 
device  known  at  the  time  for  keeping  trolley  wires  in  plioe; 
that  the  defendant  company  employed  a  competent  corps  d 
assistants,  including  foreman  and  superintendent^  who  inspected 
the  whole  line  weekly,  including  the  cars  and  every  attachment; 
and  that  this  particular  part  of  the  line  had  been  inspected 
within  a  week  prior  to  the  accident 

It  is  next  insisted  that  the  court  erred  in  instructing  the  jury 
that,  '4f  the  defendant  had  known  of  the  breaking. of  the  wire 
it  would  have  been  its  duty,  imder  the  high  d^ree  of  care  re 
quired  of  it  under  the  circumtsancee,  to  have  repaired  it  at  thfl 
earliest  possible  moment,  or  at  least  as  early  as  it  could  practi- 
cally be  done ;  but,  if  it  did  not  know  of  the  break — and  the  evi 
dence  here,  I  believe,  is  undisputed  that  it  did  not — the  ques- 
tion for  you  to  determine  is  whether,  under  the  circumstances, 
it  reasonably  should  have  known,  or  should  have  provided  means 
by  which  it  would  have  known,  of  the  breaking  within  that  time, 
and  within  such  a  time  that  it  could  reasonably  have  repaired 
the  break  before  this  accident  occurred.  It  is  for  you  to  deter- 
mine whether  or  not  it  wajs  guilty  of  a  want  of  that  high  degree 
of  care  required  of  it  in  not  providing  means  to  find  out  whether 
this  line  had  broken  within  this  time.  If  you  should  find  that 
the  company  was  nf»«gligent  in  this  respect,  then  it  would  be  re- 
sponsible for  the  negligence,  although  it  might  not  have  been 
guilty  of  negligence  m  any  other  respect,''  The  specific  objec- 
tion to  this  instruction  is  that  there  are  no  allegations  in  the 
complpwint  charpng  the  defendant  with  negligence  in  failing  to 
adopt  necessary  or  proper  means  to  ascertain  whether  the  wire 
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waa  broken;  but,  on  th;e  contrary,  it  is  argued,  the  complaint 
alleges  that  defendant  did  know  of  the  break  very  soon  after  it 
ooourred,  and  did  not  exercise  due  care  and  diligence  in  replac- 
ing and  taking  care  of  it.     The  language  of  the  complaint  is 
that  defendant,  its  officers^  agents  and  employes,  by  proper  dili- 
genoe  could  have  known,  and  did  know,  very  soon  after  the  wire 
was  broken,  and  long  before  the  injuries  complained  of,  that  it 
was  broken  and  hanging  over  the  street^  etc.,  and  carelessly 
failed  and  neglected  to  remove  or  repair  it,  or  to  give  any  warn- 
ing of  danger,  and  wrongfully  and  negligently  permitted  the 
broken  wire  to  remain  in  such  dangerous  condition  until  after 
the  accident.     It  is  not  dear  whether  the  pleader  intended  to 
chai^  negligence  in  not  ascertaining  that  the  wire  had  broken, 
or  negligence  in  not  taking  care  of  a  broken  wire ;  but  the  con- 
struction which  seems  to  have  been  put  upon  the  pleadings  by 
the  defendant  in   its   answer,  and  by  the   court    and    parties 
throughout  the  trial,  is  that  it  charged  negligence  in  not  exercis- 
ing  reasonable  care  and  diligence  in  ascertaining  that  the  wire 
was  broken,  and  we  are  of  the  opinion  that  the  court  did  not  err 
in  submitting  that  phase  of  the  question  to  the  jury.     Again,  it 
is  objected  that  this  instruction  assumes  there  was  no  evidence 
that  the  defendant  had  provided  means,  or  used  reasonable  care 
and  caution  in  providing  means,  for  acquiring  speedy  informa- 
tion of  a  break  in  the  wires.     We  do  not  consider  this  a  reason- 
able interpretation  of  the  language  used  by  the  court.     It  mani- 
festly intended  to,  and  did,  submit  to  the  jury,  as  a  question  of 
faet>  whether  the  means  which  defendant  had  of  ascertaining 
when  a  wire  parted  were  such  as  proper  care  and  diligence 
would  require. 

It  is  next  asserted  that  the  court  erred  in  instructing  the  jury 
that  "the  defendant  would  not  be  liable  for  an  act  beyond  its 
control  and  which  could  not  reasonably  be  foreseen.  It  would 
not  be  liable  for  an  accident  caused  by  some  unusual  act  of 
nature,  or  what  is  called  an  'act  of  God,'  if  this  could  not  have 
been  reasonably  foreseen  and  expected.     As.  for  instance,  sup- 


670  AMERICAN  ELECTRICAL  OASES.       [vol.7 


Boyd  y.  Electric  Co. 


pose  a  stroke  of  lightning  had  occurred  there,  and  broken  one  of 
these  wires  and  thrown  it  down,  and  through  that^  and  beforo 
the  defendant  had  reasonable  time  in  which  to  repair  the  biBak, 
the  accident  had  occurred ;  that  would  have  been  something  thit 
oould  not  reasonably  have  been  foreseen,  and  for  which  the  de- 
fendant could  not  be  held  liable.  So,  too>  if  this  breaking,  yoQ 
should  find,  was  caused  by  such  an  unusual  storm,  unprece- 
dented storm,  or  any  act  of  Otod  that  oould  not  be  expected,  rack 
unusual  storm  as  could  not  reasonably  have  been  foreseen,  8<HDe- 
thing  that  had  not  been  known  to  happen  before  in  that  way, 
then  the  defendant  could  not  be  held  liabla  But  an  ordinary 
storm,  such  as  we  have  every  winter,  or  nearly  every  winter,  and 
which  on  that  account  ought  to  be  expected  to  ocour  in  any 
winter,  would  not  excuse  the  defendant;  that  is,  the  mere  fact 
that  the  injury  was  occasioned  by  the  storm.  The  breaking  of 
the  wire,  however,  might  ocour  during  the  storm,  or  at  any  other 
time,  and  not  be  the  fault  of  the  defendant  I  simply,  in  giving 
you  that  instruction,  refer  to  the  storm  alona"  It  is  aigoed 
that  this  instruction  is  erroneous  because  it  tells  the  juiy,  in 
effect,  that  if  a  storm  caused  the  wire  to  part,  and  it  was  sndb  a 
storm  as  happens  in  this  country  every  winter,  or  nearly  every 
winter,  it  would  not  be  a  defense,  although  it  may  have  been  in 
fact  an  extraordinary  or  unusual  storm.  The  rule  is  that  if  the 
poles  and  wires  of  an  electric  company  are  properly  erected  and 
maintained,  and  a  storm  of  unsual  and  extraordinary  severity, 
such  as  cr*uld  not  reasonably  have  been  expected,  causes  a  wire 
to  fall,  and  it  is  not  n^ligently  permitted  to  remain  an  unrea- 
sonable ^ime  in  such  condition,  the  company  will  not  be  liaUe 
for  an  injury  caused  thereby;  in  other  words,  where  the  proxi- 
mate cause  of  the  injury  is  an  external  force,  for  which  the  com- 
pany is  not  responsible,  the  question  of  liability  will  depend  on 
whether  the  force  was  one  that  might  reasonably  have  been  an- 
ticipated. And  this,  it  seems  to  us,  is  the  rule  laid  down  in  the 
instruction  complained  of.  It  is  true,  certain  statements  made 
by  the  court  in  attempting  to  explain  and  elucidate  the  matter 
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to  the  juiy  would,  if  takem  from  their  context,  seem  to  support 
the  oontention  of  counsel ;  but,  when  construed  in  its  entirety, 
the  instruction  amounts  to  a  statement  that  defendant  would  not 
be  liable  for  the  breaking  of  a  wire  caused  by  a  storm  of  unusual 
and  extraordinary  severity,  which  could  not  reasonably  have 
bean  anticipated,  and  this  is  the  law  upon  the  subject  Joyce, 
Electric  Law,  sec  450;  Keasbey,  Electric  Wires  (2nd  Ed.), 
sec.  236;  Mitchell  v.  Charleston  Light  and  Power  Co.  (Sw  C), 
6  Am.  Electl.  Cas.  245,  22  S.  E.  767,  31  L.  R  A.  677. 

After  the  case  had  been  argued,  counsel  for  the  defendant  re- 
quested the  court  to  submit  to  the  jury  two  special  findings,  the 
nature  and  character  of  which  are  not  shown  by  the  record. 
The  request  was  denied,  but  during  its  consideration  a  colloquy 
between  the  court  and  counsel  for  the  defendant  ensued,  a  part 
of  which  is  contained  in  the  record,  in  the  course  of  whidi  the 
court  stated,  in  effect,  that  the  plaintiff's  son  was  only  required 
to  exercise  ordinary  care,  and  was  not  obliged  to  keep  his  eyes 
on  the  full  width  of  the  street,  and  look  at  every  point  for  an 
electric  light  wire,  but  had  a  right  to  assume  that  the  street  was 
free  from  such  an  obstruction,  and  to  have  his  head  down  while 
traveling  therein,  unless  he  had  reason  to  believe  the  wire  was 
there.  It  is  urged  that  this  was  error,  because  it  indicated  the 
opinion  of  the  court  upon  the  defense  of  contributory  negli- 
gence pleaded  in  the  answer.  The  question  of  contributory  n^ 
ligence  was,  of  course,  for  the  jury,  and  it  was  submitted  to  them 
under  proper  instruction.  The  statements  of  the  court  in  refer- 
ence to  the  propriety  of  submitting  the  special  findings,  although 
made  in  the  presence  of  the  jury,  were  not  intended  for  their 
guidance,  or  as  an  announcement  of  the  rule  of  law  by  which 
the  question  of  contributory  negligence  should  be  determined, 
but  were  the  reasons  given  for  the  court's  denial  of  counsel's 
request,  and,  in  view  of  the  subsequent  instructions,  did  not,  in 
our  opinion,  prejudice  the  defendant's  case  with  the  jury. 

Objection  is  also  made  to  the  refusal  of  the  court  to  give  oeav 
fain  instructioins  requested  by  the  defendant  on  the  subject  of 
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contributory  n^ligence ;  but  that  phase  of  the  question  was  foDr 
covered  by  the  general  charge^  and  there  was  no  enror  in  suck 
refusal. 

Having  thus  disposed  of  the  questions  presented  on  thii 
appeal,  and  finding  no  error  in  the  reco(rd,  the  judgment  is 
affirmed. 


NoTX. — See  opinion  on  previous  appeal  of  this  case,  amie,  p.  53QL 


(Entebnational  Light  Ain>  Poweb  Co.  v.  Louis  ICaxwhl 

AND  Wife. 

Texas  Court  of  CivU  AppeaU,  Nov.  13,  1901. 

Death  bt  shock  fbom  elbotbio  uoht  wibb — ^Rss  ipsa  loquitur 

Proof  of  the  fact  that  a  wire  heavily  charged  with  electricity  wis  ^leed 
so  near  another  wire  which  ran  down  near  a  sidewalk  where  peopk 
were  constantly  passing,  as  to  fill  it  with  electricity,  charges  the  ptrtj. 
who  erected  the  wire  with  the  knowledge  that  persona  were  Utble  to 
be  injured  or  killed  by  coining  in  contact  with  such  wire. 

Appeal  by  defendant  from  judgment  of  District  Ocfwiy  H 
Paao  County. 

Clark,  Fall,  Hawkins  S  Franklin,  for  appellants 

Patterson  <&  Wallace,  for  appellees  MaxwelL 

Fly,  J.:  Ix)ui8  Maxwell  and  his  wife,  Harriet  MaxweH 
instituted  this  suit  to  recover  of  appellant,  the  El  Paao  G«8> 
Electric  Light  &  Power  Company,  and  Wehner  ft  White  dim- 
ages  arising  from  the  death  of  their  son,  Jamfis  H.  MaxwoD, 
which  it  was  alleged  was  caused  through  the  negligeaioe  of  the 
defendants.     Appellant  pleaded  contributory  negligence  oa  the 
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part  of  the  deoeased,  in  plaxsiog  his  hand  on  a  spool  or  reel  at- 
tached to  a  poet  near  tke  sidewalk ;  that  at  the  time  of  the  death 
of  said  James  EL  Maxwell  the  plant  of  appellant  was  in  procesa 
of  oonstruction  by  the  £1  Paso  Mine,  Mill  &  Smelter  Supply 
House,  or  one  of  its  sub-contractors,  who,  as  to  appellant,  was 
an  independent  contractor,  and  said  plant  had  not  at  that  time 
been  turned  over  to  appellant,  but  was  under  the  exclufiiye  con- 
trol of  said  independent  contractor.  Appellant  further  an- 
swered tha.t,  if  the  death  of  James  H.  Maxwell  was  caused  by 
the  negligence  of  any  one  other  than  himself,  it  was  through  the 
n^ligence  of  its  co-defendants,  in  improperly  placing  the  poet 
and  suspending  a  cable  from  which  their  arc  lamp  was  sus- 
pended ;  and,  in  the  event  of  judgment  against  it,  it  prayed  for 
judgment  over  against  its  oo-def endants.  The  other  defendants 
pleaded  oontributory  negligence  on  the  part  of  deceased,  and 
further  that,  if  he  lost  his  life  through  the  negligence  of  any 
one  other  than  himself,  it  was  through  the  negligence  of  the  In- 
ternational light  &  Power  Company.  The  court  instructed  the 
juiy  to  return  a  verdict  for  the  El  Paso  Electric  light  & 
Power  Company  and  Wehner  &  White,  and  the  jury  returned  a 
verdict  reeponsive  to  such  direction^  and  against  appellant,  for 
the  sum  of  $2,500. 

The  facts  tended  to  establish  that  deceased  was  killed  by  elec^ 
tricily  transmitted  by  a  cable,  to  which  an  arc  lamp  was  sus- 
pended, to  the  reel  or  spool  on  the  side  of  a  post,  or  to  the  poet 
itself,  which  was  wet  from  a  recent  rain.  The  electricity  was 
oonmiunicated  to  the  cable  by  a  wire  belonging  to  appellant, 
which  had  been  in  such  proximity  to  the  cable  as  to  chai^  it 
with  electricity.  The  cable  was  suspended  across  the  street 
when  the  wire  belonging  to  appellant  was  placed  in  proximity 
to  it 

[The  questions  principally  considered  were  as  to  whether  the 
responsibility  for  the  accident  rested  with  the  defendant  or  with 
an  independent  contractor ;  and  as  to  the  measure  of  damages. 
The  judgment  Wius  reversed  upon  the  ground  of  error  in  the 
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latter  particular.     So  much  of  the  opinicm  as  relates  to  theae 
subjects  is  omitted.] 

The  court  charged  the  jury  ^'that  it  is  the  duty  of  perBOOS,  in 
the  erection^  maintenance  and  operation  of  electric  light  pri- 
mary wires  upon  the  streets  of  a  city  for  the  transmission  of 
electric  currents^  to  use  ordinary  care  so  to  place  and  maintain 
the  same  in  reference  to  other  objects  conducting  electricity  as 
to  avoid  the  escape  of  electricity  from  their  wires  to  such  con- 
ductors in  such  quantities  as  might  injure  persons  passing  along 
such  streets  or  sidewalks,  who,  while  standing  on  such  streets  or 
sidewalks,  may  come  in  contact  with  conductors."  The  charge 
is  objected  to  in  the  assignment  of  error  as  imposing  a  hi^er 
degree  of  care  than  is  required  by  law,  because  it  eliminates  the 
question  as  to  whether  appellant  might  have  reasonably  antici- 
pated the  results  of  the  construction  of  its  plant  in  ihe  way  in 
which  it  was  constructed.  Proof  of  the  fact  that  a  wire  heavily 
charged  with  electricity  was  placed  so  near  another  wire  whidi 
ran  down  near  the  sidewalk  where  people  were  constantly  pass- 
ing as  to  fill  it  with  electricity  charged  the  party  who  erected 
the  wire  with  the  knowledge  that  persons  were  liable  to  be  in- 
jured or  killed  by  coming  in  contact  with  such  wire.  Dealing 
with  so  dangerous  an  agency  as  electricity,  it  was  dearly  the 
duty  of  appellant  to  construct  its  wires  so  as  to  prevent  them 
conducting  the  electricity  in  such  proximity  to  a  sidewalk  that 
people  might  be  brought  in  contact  with  it;  and  if  it  is  done, 
and  some  one  is  killed,  it  is  chargeable  with  the  knowledge  that 
such  result  was  likely  to  follow.  The  court  did  not  assume  that 
the  placing  of  the  wires  in  the  position  they  occupied  was  negli- 
gence, but  that  matter  was  left  to  the  jury  to  find. 

The  judgment  is  reversed,  and  the  cause  remanded* 

Note. — See  Mr.  Keasbey's  note,  ante,  p.  446;  also  note  2  at  end  of 
Part  III. 
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Henby  P0UT.8EW,  Appellant^  v.  Nassau  Eleotbio  Railboad 

CJoMPANY,  Respondent 

New  York  Bufreme  Court,  Appellate  Diviaion,  Second  Department,  Juno, 

1897. 

(18  App.  Div.  221.) 

ELECTRIO   RiklLWAT — ^INJUBT  TO  PASSENGEB. 

A  trollej  car  traveling  upon  the  track  in  a  blaze  of  fire  presents  aa 
extraordinary  condition,  and  in  an  action  brought  by  a  passenger  on 
account  of  injuries  sustained  as  a  result  thereof,  the  railway  company 
ia  called  upon  to  explain  the  cause  of  the  fire. 

CfUmore  v.  Brooklyn  Heighte  R.  Co,,  6  Am.  Electl.  Cas.  432,  followed. 

Appeal  by  plaintiff  from  judgment  of  Kings  County  Court, 
dismissing  complaint. 

Facts  stated  more  fully  in  opinion  in  case  nest  following; 
the  child  for  loss  of  whose  services  this  action  was  brought  being 
the  niece  who  accompanied  the  plaintiff  in  the  neoct  cafia 

Williatn  L.  Carey ,  for  the  appellant. 

James  C.  Church,  for  the  respondent. 

Hatch,  J. :  We  are  of  the  opinion  that  the  case  made  by  the 
plaintiff  was  suflScient  to  call  upon  the  defendant  for  an  explana- 
tion  of  the  cause  of  the  fire.  The  obligation  resting  upon  the  de- 
fendant was  to  exercise  the  utmost  care  and  diligence  suggested 
by  human  prudence  and  foresight  to  insure  the  safety  of  the 
passengeors  it  had  received  for  carriage.  Palmer  v.  D,  &  H.  C. 
Co.,  120  N".  Y.  170.  If  we  assume  that  the  cause  of  the  fire  was 
the  burning  out  of  the  electric  fuse  connected  with  the  motor, 
and  that  it  was  placed  upon  the  oar  as  an  appliance  for  its  safe 
operation,  the  case  would  not  be  changed.  The  effect  of  this  aa- 
snmption  does  not  carry  the  case  beyond  the  fact  that  in  ordinary 
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operation  ihe  fuse  blows  out  with  an  '^attendant  flash,^  to  use 
the  expression  of  the  defendant's  counseL  It  was  not  daiund 
upon  the  argument  that  the  blowing  out  of  a  fuse,  in  the  usual 
course,  was  attended  with  any  other  display  than  a  flash  of  light, 
and  we  may  take  notice  that  the  operation  of  street  cars  by  eia> 
tricity  is  not  attended  by  the  appearance  of  a  car  on  fire,  or  that 
it  travels  upon  the  track  in  a  blaze  of  fira  When  this  pheDond- 
non  is  present  it  indicates  an  extraordinary  condition  and  the 
presence  of  causes  which  axe  not  usually  co-existent  in  the  ordi- 
nary operation  of  the  car.  Under  such  circumstances,  the  doc- 
trine approved  by  us  in  OUmore  v.  Brooklyn  Heights  R.  B.  Co., 
6  Am.  ElectL  Cas.  432,  6  App.  Div.  117,  has  precise  applicatioiL 

The  child  who  was  injured  testified  that  she  saw  a  blaze  of 
fire  coming  from  the  box  alongside  of  the  motorman,  and  be- 
coming frightened  jumped  from  the  car.  Another  witneee 
stated  that  she  saw  the  car  fifty  or  sixty  feet  away,  ooming  down 
the  street  in  a  blaze  of  fire ,  that  she  also  saw  a  flanoie  of  fire  da^ 
ing  through  the  car  where  the  child  was  sitting.  Another  wit- 
ness was  called  to  the  door  of  his  house  by  a  cry  that  the  ear 
was  on  fire,  and  saw  tiie  car  was  all  aflama  This  testimony  es- 
tablishes the  fact  that  the  appearance  of  ihe  car,  with  the  attend- 
ant fire,  was  extraordinary  in  character,  and  entirely  differaiit 
from  the  mere  blowing  out  of  a  fuse  with  its  attendant  flash. 
The  condition  was  so  far  extraordinary  and  unusual  as  to  call 
upon  the  defendant  for  explanation.  If  the  mere  fact  that  s 
fuse  blew  out  conclusively  exempted  the  defendant  from  lia- 
bility, it  would  lead  us  to  the  conclusion  that  it  would  he  so  ex- 
empted even  though  car  and  passengers  be  entirely  consumed. 
We  are  of  opinion  that  a  case  was  made  which  authorized  the 
jury  to  infer  negligence  and  which  called  upon  the  defexkdant  to 
explain.  The  court,  therefore,  erred  in  dismissing  the  com- 
plaint. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  the  event. 

All  concurred. 
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Judgmeiiit  and  order  reversed  and  a  zKew  trial  granted^  ooets 
to  abide  the  event 


NoTB. — See  note  2  at  end  of  Part  IIL 


Olga  Poulsen^  Bespondenty  v.  ITassau  Eleotsio  Eatlboad 

Company,  Appellant. 

Vmo  York  Supreme  Court,  Appellate  Division,  Second  Department,  May, 

1898. 

(30  App.  Diy.  246.) 

ELBOTBIO  BAILWAT — ^IlTJTTBT  TO  PAS8BirfflEB8. 

While  plaintiff  and  her  niece  were  riding  in  defendant's  trolley  car,  a 
fl%i^Mwg  or  flaming  was  seen  to  issue  from  the  controller,  which  condi- 
tion was  allowed  to  continue  while  the  car  ran  one  hundred  feet,  and 
until  the  fuse  burned  out  with  another  flash,  when  the  plaintiff  and 
her  niece  jumped  in  fright  from  the  car  and  were  injured. 

There  was  evidence  tending  to  show  that  the  flash  that  issued  from  the 
controller  box  was  startling  and  unusual,  and  that  flashing  and  flam* 
ing  are  indications  of  danger;  that  there  had  been  no  inspection  of  the 
car  before  the  accident,  on  the  same  day;  that  the  controller  was  out 
of  order,  a  fact  easilj  discoverable,  and  in  fact  discovered  after  the 
accident. 

Held,  that  under  these  circumstances  the  company  was  not  excused  by 
proof  that  the  controller  and  fuse  were  standard  and  usual,  and  that 
the  question  of  defendant's  negligence  was  properly  submitted  to  the 
jury. 

Appeal  by  defendant  from  judgment  of  Supreme  Court, 
Kings  County,  upon  a  verdict  of  $7,500  and  from  order  denying 
motion  for  new  trial  made  upon  the  minutes. 

Stephen  C.  Baldwin,  for  the  appellant 

Charles  J.  Patterson,  for  the  respondent. 


I 
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!  Goodrich^  P.  J. :  The  -phanJtiS,  a  woman  thirty-two  yeaiB  d 

SLg^  on  the  evening  of  AuguBt  12^  1896^  vma  a  pasfleziger  in  an 
open  trolley  car  of  the  defendant.    The  car  was  operated  by  a 

II !  controller  or  motor  box,  situated  at  the  front  railing  of  the  car. 

■J  »f  «— ^ 

1  This  controller  is  an  upright  box,  having  on  the  top  a  brake  or 

:  'j  handle  which   revolves   a   cylinder  on  the  inside  of  the  box. 

Around  the  cylinder  are  long  strips  of  metal,  called  fingen, 

I  which,  as  the  cylinder  revolves,  come  in  contact  with  oorrespond- 

ing  metallic  fingers  on  an  inclosing  cylinder,  thus  TnakJTig  a 

circuit  for  the  current    As  the  handle  moves  to  close  or  open  the 

circuit,  sparks  or  flashes  are  constantly  emitted.     Outside  the 

interior  works  is  a  covering,  the  inside  of  which  is  lined  with 

asbestos,  upon  which  are  impressed,  and  easily  seen,  black  marks 

occasioned  by  the  sparks  or  flashes.    These  marks  are  more  or  less 

extensive,  proportionately  to  the  volume  of  the  flashes.     The 

breaking  of  the  current  bums  any  dust  or  grease  which  may 

have  accumulated  on  the  fingers,  and  sometimeB  melts  the  metal 

so  as  to  create  little  knobs,  and  this  increases  the  volume  of  the 

flashes.    At  the  top  of  the  inclosing  cover  is  an  opening  through 

which  another  brake  or  handle  protrudes,  which  is  used  to  torn 

the  current  on  or  off;  and  it  is  through  this  opening  that  the 

flashes  are  emitted  so  as  to  be  visible  to  bystanders. 

Underneath  the  flooring  at  the  forward  end  of  the  car  is  a  fuse 
consisting  of  a  copper  wire  intended  for  a  safety  appliance  and 
of  such  size  and  density  that  a  dangerous  or  unnecessarily  strong; 
current  will  melt  it  and  thus  break  the  current. 

At  the  time  of  the  accident  the  car  was  going  westerly  along 
Park  avenue,  Brooklyn,  between  Clermont  avenue  and  Adelphi 
street,  when  a  flashing  or  flaming  shot  out  of  the  controller  box 
at  the  front  of  the  car.  The  motorman  immediately  turned  off 
the  overhead  switch  and  stopped  the  current  of  electricity  by 
which  the  car  was  operated,  thus  preventing  the  flashing,  after 
which  the  current  was  turned  on  again  and  the  car  proceeded  on 
its  course  for  a  distance  of  100  ieet,  during  which  time  the 
flashing  continued.     The  electric  fuse    above    described    then 
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burned  out  with  another  flash,  whereupon  the  plaintiff  and  her 
nieoe,  Martha,  a  child  twelve  years  of  age,  alarmed  by  the  flajsh- 
ingy  jumped  from  the  car  while  it  was  still  in  motion,  and  the 
plaintiff  falling  to  the  ground  broke  her  thigh  bone  and  received 
other  injuries.  The  juiy  found  a  verdict  in  her  favor  of  $7,500, 
and  from  the  judgment  entered  thereon  the  defendant  appeals. 

This  same  accident  was  under  consideration  by  this  court  in 
Poulsen  V.  Nassau  Electric  B.  R.  Co.,  18  App.  Div.  221,  which 
was  an  action  brought  by  the  father  of  Martha  to  recover  dam- 
ages for  the  loss  of  the  child's  services.  The  County  Court  dis- 
missed the  complaint  upon  the  merits,  and  the  plaintiff  appealed 
to  the  Appellate  Division.  This  court,  Mr.  Justice  Hatch 
writiiig  the  opinion,  held  that  Uie  caae  made  by  the  plaintiff  waa 
sufficient  to  call  upon  the  defendant  for  an  explanation  of  the 
cause  of  the  fire.  The  court  said  (p.  222)  :  ^^It  was  not  claimed 
upon  the  argument  that  the  blowing  out  of  a  fuse,  in  the  usual 
coarse^  was  attended  with  any  other  display  than  a  flash  of  light, 
and  we  may  take  notice  that  the  operation  of  street  cars  by  elec- 
tricity is  not  attended  by  the  appearance  of  a  car  on  fire,  or  that 
it  travels  upon  the  track  in  a  blaze  of  fire.  When  this  phenome- 
non is  present  it  indicates  an  extraordinary  condition  and  the 
presence  of  causes  which  are  not  usually  co-existent  in  the  ordi- 
nary operation  of  the  car.  Under  such  circumstances,  the  doc- 
trine approved  by  us  in  Oilmore  v,  Brooklyn  Heights  B.  B.  Co., 
6  Am.  ElectL  Cas.  432,  6  App.  Div.  117,  has  precise  applica- 
tion." 

In  the  Gilmore  case,  in  which  Mr.  Justice  Babtlett  wrote 
the  opinion,  the  accident  occurred  from  a  sudden  movement  of 
the  brake  on  the  front  platform,  which  being  turned  on  tight 
was  set  free  in  some  unexplained  manner  and  struck  the  plaintiff 
as  she  was  entering  the  car.    The  court  said  (p.  119)  : 

*Tbi  the  prudent  operation  of  a  street  railroad,  such  an  occur- 
rence, endangering  the  safety  of  those  who  accept  the  invitation 
whidi  is  held  out  to  them  to  become  passengers,  is  unusual  to  say 
the  least;  and  the  circumstances  bring  the  case  within  the  rule 
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tliat  where  tlio  thing  which  causes  an  accident  is  CDntrolled  or 
managed  by  the  defendant,  ^and  the  accidenit  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if  those  wiio  have  the 
management  use  proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  explanation  by  the  defendant;,  that  the  accident 
arose  from  want  of  care/ ''     (Citing  cases.) 

Following  th^^  decisions  the  defendant  undertook,  in  the 
case  at  bar,  to  establish  as  a  defense  that  the  controller  was  a 
standard  appliance  in  use  and  properly  so  throughout  the  United 
States ;  that  no  system  of  inspection  can  prevent  flashes  escaping 
from  the  box  containing  the  controller ;  that  even  new  oontrollerB 
of  this  standard  type  will  produce  these  flashes,  and  that  in  the 
ordinary  use  and  management  of  such  controllers  particles  of 
dust  or  grease  collected  therein  will  cause  such  flashes. 

There  was  evidence  clearly  tending  to  show  that  the  flash 
which  issued  from  the  controller  box  was  of  a  startling  and  un- 
usual character,  continuing  while  the  car  was  going  a  distance 
of  about  lOQ  feet,  and  that  it  was  followed  by  another  flash 
caused  by  the  burning  out  of  the  safety  fuse  under  the  forward 
part  of  the  car. 

Some  of  the  witnesses  describe  the  flashing  or  flaming  from  the 
controller  as  being  from  two  to  six  feet  in  height  and  enveloping 
the  raotorman  so  that  the  whole  front  of  the  car  seemed  to  be  on 
fire.  It  was  not  surprising  that  such  an  exhibition  should  startle 
the  plaintiff  and  that,  to  save  herself  from  danger,  she  jumped 
from  the  car,  and  the  fact  that  other  passengers  remained  does 
not  conclusively  establish  contributory  negligence  on  her  part  in 
jumping.  It  is  a  significant  fact  that  the  motorman  was  not 
called  as  a  witness,  and  that  no  explanation  of  his  absence  w^ 
offered,  a  fact  which  the  jury  were  entitled  to  ccmsider  in  judg- 
ing of  the  cause  and  character  of  the  flashing  or  flaming  which 
alarmed  the  plaintiff.  The  question,  therefore,  is  whether  the 
defendant  discharged  its  duty  to  its  passengers. 

McCaig  v.  Erie  Railway  Co.,  8  Hun,  609,  was  an  action  to 
recover  damages  caused  by  sparks  issuing  from  a  looomotiva    A 
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judgment  was  rendered  for  the  plaintiff^  which  was  reversed  hj 
the  General  Term,  the  court  saying  (p.  601) :  "The  evidenoe 
was  not  sufficient  to  warrant  a  yerdict  for  the  plaintiff  without 
further  proof  showing  that  such  emission  of  sparks  was  unusxwl 
in  degree  cor  character,  or  the  sparks  were  of  an  extraordinary 
size  and  sudi  as  would  not  be  emitted  from  perfectly  constructed 
locomotives."  This  case  has  special  bearing  upon  the  case  at 
bar,  by  reason  of  the  emphasis  which  the  court  placed  upon  the 
word  unusual,  and  it  cannot  be  doubted,  from  the  testimony  in 
this  case,  that  the  appearance  of  the  flashing  or  flaming  was  of  a 
very  unusual  character  indeed. 

Under  the  decisions  above  cited,  the  defendant  was  called  upon 
to  prove  that  the  accident  occurred  without  fault  on  its  part 
We  think  that  the  alleged  explanation  offered  by  the  defendant 
did  not  explain.  Assuming  that  the  controller  and  the  fuse  were 
standard  in  character  and  the  usual  appliances,  and  that  the 
fuse  was  intended  to  prevent  an  undue  and  dangerous  amount  of 
electricity  from  passing  into  the  controller,  the  evidence  of  the 
expert  witnesses  called  by  both  parties  establishes  that  the  con- 
troller is  likely  to  become  out  of  order  by  the  presence  of  dust  or 
grease  on  the  flngers,  so  that  it  will  emit  sparks  of  unusual  size; 
that  there  are  three  classes  of  light  in  successive  gradations, 
whidi  are  described  as,  fxst,  sparks ;  second,  flashing,  and,  third, 
flaming;  and  that  sparks  are  not  dangerous,  but  that  flashing, 
and  especially  flaming,  indicate  danger.  It  was  not  shown  that 
there  was  any  inspection  of  the  car  in  question  at  any  time  dur- 
ing the  day  before  the  hour  of  the  accident  There  is  evidenoe 
showing  that  the  car  was  not  allowed  to  continue  its  trip,  but  was 
taken  back  to  the  shop  after  the  accident,  and  that  the  defend- 
ant's examiner  found  that  ^^the  controller  was  a  littie  dirty 
,  .  .  just  a  littie  dusty,  a  littie  dirty,"  although  he  adds  that 
diere  w*as  nothing  unusual  the  matter,  and  that  he  only  found 
it  necessary  to  replace  the  fuse,  and  that  the  car  was  used  the 
next  day,  without  any  repairs ;  but  all  of  these  matters  were  for 
the  consideration  of  the  jury  in  passing  upon  the  question  of 
the  defendant's  negligence. 
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One  of  the  def  emidant's  expert  witneBsee  testified  diat  he  hid 
on  several  occasions  seen  sparks,  six  inches  in.  size,  coming  from 
a  similar  motor  box,  and  that  they  ^v'ere  caused  by  an  ^^aasama- 
i  4  lation  of  dirt,  most  always  across  the  contacts;  either  a  oolleoticm 

\  of  dirt  or  a  collection  of  moistura    I  have  never  kzuywn  these 

flames  to  come  from    any  other  causes^" 

The  conductor  of  the  car  testified :  ^^I  knew  the  oontroUer  was 
out  of  order.  The  motorman  told  me  that.  I  foujul  it  out  as 
soon  as  the  fuse  blew.  It  was  found  out  that  the  controller  was 
out  of  order  by  looking  inside  the  box.  Q.  What  did  yoa  find 
inside  the  box  ?  A.  I  saw  that  the  works  were  blacky  and  the 
motorman  took  the  glove  or  handkerchief,  or  whatever  he  had, 
to  wipe  it  off." 
, ,  Thus  it  appears  that  there  was  no  inspection  of  the  car  before 

'y-  it  left  the  depot,  on  the  trip  in  question ;  that  the  oonitroller  itself 

was  out  of  order,  and  that  this  fact  was  easily  discoverable, 
and,  in  fact,  was  discovered,  by  the  subsequent  inspection  after 
the  car  was  taken  to  the  repair  shop,  that  the  motorman  discov- 
ered something  wrong  about  it,  when  he  removed  the  outside 
covering,  by  reason  of  which  the  car  was  not  permitted  to  con- 
tinue its  trip  and  was  taken  back  to  the  shop.  These  facts  re- 
quired the  submission  to  the  jury  of  the  question  of  defendant's 
negligence  in  the  inspection  and  use  of  the  car. 

Another  ground  upon  which  negligence  may  have  been  im- 
puted to  the  defendant  arises  out  of  the  fact  that  after  the  flash- 
ing or  flaming  b^an,  the  motorman  permitted  the  car  to  continue 
its  course  without  stopping,  to  ascertain  the  cause  of  the  flame, 
imtil  a  new  element  of  apprehension  was  introduced,  namely, 
the  burning  out  of  the  fuse  The  jury  were  entitled  to  take  this 
matter  into  consideration  in  passing  upon  the  defendant's  negli- 
gence, so  that  whether  the  accident  was  caused  by  failure  of  in- 
spection and  the  consequent  use  of  the  car  of  which  the  controller 
was  not  in  good  order,  or  whether  it  resulted  from  the  continu- 
ing motion  of  the  car  after  its  dangerous  condition  might  have 
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been  and  waa  disoovei^  the  juiy  were  justified  in  assTiming 
the  defendant's  megligenoe. 

It  follows  that  the  judgment  must  be  aflirmed,  with  ooets. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


NOTB. — See  note  2  at  end  of  Part  m. 


T.TT.T.ra  Lbonabd^  Bespoudont,  v.   The  Bbooklyn  Heights 

Bailboad  CoMPAinr^  Appellant. 

Vew  York  Supreme  Court,  Second  Department,  January,  1901. 

(57  App.  Div.  126.) 

ELBCTBIO   STBEET  railway — llTJUBT  TO  PASSENOEBS   OAUSBD  BT  DOSOTIVB 

INSULATION. 

Plaintiff  was  a  passenger  on  an  open  trollej  car.  There  was  evidence  that 
the  car  "hudced/'  became  enveloped  in  flames  which  brc^e  oat  under- 
neath and  at  the  rear  end  of  the  car,  that  there  was  an  explosion; 
and  that  the  plaintiff  became  frightened  at  these  manifestations,  jumped 
from  the  car  and  was  injured.  There  was  also  evidence  that  the 
aoeident  was  due  to  a  ''short  circuit"  caused  by  defective  insulation; 
that  neither  of  two  practical  tests  for  such  delect  had  been 
iployed  by  the  defendant. 

Held,  that  the  submission  to  the  jury  of  the  question  of  negligenee,  was 
proper. 

Held,  proper  to  add  to  a  charge  that  the  care  required  of  the  defendant 
waa  "not  extraordinary  care,  but  only  the  care  Uiat  is  necessary  in  ref- 
erence to  the  use  of  the  appliances  and  the  danger  incident  to  their 
becoming  out  of  order/'  the  words:  "In  the  use  of  motive  power  like 
electricity,  power  of  such  appalling  possibilities,  it  should  be  a  very 
high  de^ee  of  care." 

Case  of  this  series  cited  in  opinion:  (yFlaherty  v,  Naeeau  Blee.  R.  Co,, 
vol.  7,  p.  536. 

Appeal  from  judgment  of  Supreme  Oourt,  King^  County, 
upon  the  rerdiot  of  a  jury  in  favor  of  the  plaintiff,  and  also 


(  684  AMFRTHA-Nr  ELECTRICAL  OASES.       [▼ouT 

I  Leonard  t.  Railroad  Co. 

I  


I 


from  order  deayisg  defendant's  motioii  for  new  trial  madfl 
:.^  upon  the  minutes. 

I* ;.  /.  R.  Oeland  (John  L.  Wells,  with  him  on  the  brief),  for  tb 

]  appellant. 


Isaac  M.  Kapper,  for  the  respondent 

Jenks^  J. :  The  defendant  appeals  from  a  judgment  enterod 
on  a  verdict  for  plaintiff  for  $12,760  for  damages  for  perBom] 
injuries  resulting  from  the  negligence  of  the  defendant,  and 
from  an  order  denying  a  new  trial  on  the  minutea. 

The  plaintiff's  case  is  that  on  June  9,  1899,  she  was  a  pasBen- 
ger  on  an  open  trolley  oar  of  the  defendant;  that  there  wbs  fint 
heard  an  unusual  bumping,  rumbling  noise  at  the  bottom  of  the 
car  called  ^^bucking ;"  that  this  was  heard  by  the  conductor  and 
the  motorman,  who  oontinued  the  trip;  that  there  shortly  fol- 
lowed an  outbreak  of  fire  underneath  the  oar  and  at  the  rear 
end,  and  that  then  came  an  explosion;  that  fire  and  flame  envel- 
oped the  car;  that  a  panic  fell  upon  the  passengers,  and  that  the 
plaintiff  in  terror  leaped  from  the  moving  car  and  was  injured. 

The  appellant  assigns  error  in  the  denial  of  the  motion  to  dis- 
miss made  when  plaintiff  rested,  and  repeated  at  the  dose  of  tbe 
case.     It  contends  that  ^^before  the  evidence  was  ended,  it  was 
conclusively  shown  that  the  flames  only  came  from  the  controller 
box  on  the  front  of  the  car  as  the  result  of  the  burning  of  one  of 
the  metallic  fingers  of  the  controller,  due  to  a  latent  defect  in  the 
metal  or  causes  against  which  the  defendant  could  not  provide." 
But  in  the  record  I  read  testimony  of  seven  disinterested  wit- 
nesses, bystanders,    Ryder,  Schenck,  Hanlon,  Collins,  Lemain, 
Cortes,  and  Gibney,  that  the  fire  showed  first  beneath  the  car. 
At  least  two  of  them  testify  that  it  first  appeared  at  the  rear  end. 
The  appellant  then  states  that  ^^the  fact  that  the  flames  did  not 
envelop  the  entire  car  was  conclusively  proven  by  witnesses  for 
plaintiff  and  defendant,  and  by  physical  facts  in  the  casa" 
But  these  same  seven  witnesses  testify  in  effect  (and  many  of 
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them  used  the  very  word)  that  the  fire  erweloped  the  whole  car^ 
and  that  it  seemed  to  be  '^all  oa  fira''  And  tr^o  of  the  defend- 
ant's witnesses,  Phillips  and  Marsh,  say  substantially  the  same 
thing.  I  have  noted  enough,  not  all,  of  the  testimony  on  this  sub- 
ject. So  far  as  the  ^^physioal  facts"  are  ooncemed,  the  appellant 
depends  mainly  upon  the  testimony  of  its  employe  Arnold  that 
on  the  day  after  the  aoddent  he  saw  and  operated  the  car  with 
both  motors;  that,  save  the  replacement  of  a  oontroUer  finger, 
it  was  not  repaired,  that  it  was  not  burned ;  and  upon  the  testi- 
moivy  of  an  employe  that  the  car  was  put  in  service.  I  find  no 
proof  that  the  car  was  put  in  service,  save  a  statement  of  Cobum, 
a  shop  man,  which  is  vague  and  inferentiaL  It  is  testified  that, 
after  the  new  finger  was  put  in,  the  oar  was  run  up  and  down 
the  depot  But  Arnold  saw  twenty  or  more  crippled  cars  every 
day,  and  his  attention  was  first  called  to  the  car  on  the  witness 
stand  eight  months  after  the  accident  EJe  said  he  had  a  memor- 
andum, but  he  did  not  produce  it,  nor  did  he  testify  from  it. 
He  was  asked :  ^^Q.  It  is  because  of  that  general  custom  that  you 
say  you  operated  car  412  ?  A.  Yes,  I  tried  it  ...  I  try  it 
to  find  if  the  car  is  out  of  order;  I  have  a  book  and  I  know." 
He  said  that  he  could  produce  the  book  if  he  had  it  Beoess 
followed.  But  I  find  no  further  reference  to  the  book.  Arnold 
testified  that  it  was  not  his  business  to  repair  the  wiring,  but  he 
would  call  upon  one  of  his  men  to  fix  it,  one  of  the  shop  men, 
the  controller  men,  or  men  that  looked  after  the  wires.  ^^Q. 
(By  defendant's  counsel).  If  there  were  any  repairs  made  to 
that  wire,  would  you  have  known  it?  A.  No,  sir.  Q.  Were 
there  any  ?  A.  No,  sir."  Ukert  and  Cobum  did  the  repairing, 
and  Arnold  says  that  he  asked  them  to  repair  it,  and  ^4t  was  re- 
paired" when  he  got  there  in  the  morning.  AU  that  Cobum 
did  was  to  put  a  finger  on,  and  try  that  end  of  the  car  to  see  that 
it  was  all  right  He  put  in  a  finger  and  operated  the  car  from 
"the  end  I  put  the  controller  finger  on,  up  and  down  the  car 
housa"  "Q.  Did  you  look  for  injuries  to  it  t  A.  I  looked  no 
further  on  the  car;  no,  sir."    Ukert  did  nothing.    It  seems  that 
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theBe  witnesses  are  still  in  the  employ  of  the  defendant  or  iu 
snooessoT.    So  far  as  any  discharge  of  the  duties  of  these  wit- 
nesses to  their  employer  is  oonoeaiied,  I  think  that  their  testi- 
mony, at  best,  was  for  the  jury  (0* Flaherty  v.  Nassau  Eledm 
B.  B.  Co.,  7  Am.  ElectL  Cas.  635,  34  App.  Div.  74;  VoUsmar 
V.  Manhattan  B.  Co.,  134  N.  Y.  418),  for  though  the  car  was  not 
^^inspected"  by  them  previous  to  the  accident^  their  sobseqaoit 
^4nspection"  was  work  which  they  were  employed  to  doy  and  tt»- 
sequently  there  was  reason  for  their  statement  of  a  proper  dii- 
charge  thereof,  which  made  their  credibility  a  question  ior  the 
jury.     Michigan  Carbon  WorJcs  v.  Schadj  38  Hun,  72;  Dei 
Marets  v.  Leonard  &  Co.,  12  Misc.  Rep  81 ;  Brown  v.  Jame$, 
9  App.  Div.  139 ;  McElwain  v.  Erie  B.  Co.,  21  Wkly.  Dig.  2L 
After  these  propositioDS,  the  learned  counsel  for  the  appeUint 
ai^es  that  inasmuch  as  it  is  ^^conclusively  shown"  that  tlie 
defects  were  in  the  controller  box,  and  as  there  was  evidence  that 
the  particular  controller  box  was  inspected  on  the  morning  of  tfaa 
accideoQit,  and  that  there  was  no  visible  injury  or  sign  of  defect, 
therefore  there  can  be  no  negligence  brou^t  home  to  the  de- 
fendant.   The  vice  in  this  ajgument  is  that  it  ignores  the  theoiy 
of  the  plaintiff  which  was  supported  by  evidenca    This  tbeoiy 
is  that  the  accident  was  due  to  the  fact  that  the  insulation  of  the 
electrical  wires  of  equipment  had  become  defective^  and  thai  in 
ooDsequenoe  there  was  a  ^^short  circuit,"  whidi  caused  the  fiie 
hi  the  first  instance.     The  defendant's  witness^  Cole^  testified 
that  ^^Short  circuit  is  where  two  wires  have  worn  against  one  aa- 
other  inside  of  the  hose,  worn  through  so  that  the  wires  are  naked 
and  come  in  contact    That  is  the  result  of  def  ective  insulation.^' 
The  cables  were  affixed  underneath  the  car  so  that  they  were  ex- 
posed to  dampness  and  to  moisture;,  and  so  that  they  came  in 
contact  with  rain  or  snow.    It  was  shown  that  if  wet  or  damp- 
ness penetrated  the  hose  it  tended  to  wear  away  the  itio^iIh^t^ 
material,  and  also  that  the  vibration  and  jar  of  the  oar  oaoaed 
attrition  which  tended  to  wear  away  ^^  insulating  medium,  and 
that  both  high  temperature  and  moisture  were  aJso  effective 
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causes  of  depreoiatioiL  Therei  was  no  substantial  dispute  of 
those  theories  by  the  defenidant's  witnesses,  and  of  those  witr 
neeses.  Cole  and  livermore  admitted  that  if  the  fire  and  flames 
fiist  appeared  underneath  the  oar  on  the  rear  thereof,  and  then 
on  the  sides  and  on  the  front,  the  fire  might  be  due  to  some  de- 
fect in  the  wiring  of  these  underneath  cables.  The  learned  trial 
justice  asked  the  defendant's  witness,  Cole,  ^^If  anything  was  on 
fire  in  the  bottom  of  the  car,  it  would  indicate  that  there  was 
sosne  trouble,  further  on,  beyond  the  motor  box,  beyond  the  fuse, 
would  it  ?  A.  Yes,  sir.  ...  If  the  insulation  was  off,  you 
oould  set  the  car  on  fire  underneath  ?  A.  Yes.  Q.  If  the  car 
started  on  fire  underneath,  you  could  have  fire  both  at  the  rear 
and  front  if  the  insulation  of  the  cable  was  defective.  *'  Pro- 
fessor Sheldon,  of  the  Polytechnic  Institute,  and  Mr.  Baussert, 
the  plaintiff's  experts,  positively  testified  in  answer  to  a  hypo- 
thetical question  that  fairly  stated  the  case,  that  defective  insu- 
lation was  the  only  specific  cause  of  this  disaster.  Hence,  there 
was  evidence  for  the  jury  to  determine  whether  the  accident 
was  due  to  defective  insulation  of  the  cable  underneath  this  car ; 
and,  therefore,  fairly  arose  the  question  whether  the  defendant 
had  exercised  due  care  in  the  inspection  thereof.  Professor 
Sheldon  testified  that  any  depreciation  in  the  quality  of  insular 
tion  could  be  found  by  a  weekly  application  of  the  magnetometer 
test  made  by  one  man  in  fifteen  minutes ;  that  it  was  a  practical 
test  for  insulation  beginning  to  wear  away,  so  that  considerable 
time  might  intervene  the  discovery  of  defect  and  the  actual 
danger.  Mr.  Baussert  testified  that  the  volt  meter  test  would 
show  defective  insulation.  Mr.  Cole,  shop  foreman  in  diarge  of 
the  electrical  depot  at  the  Fifty-eighth  street  station,  called  by 
the  defendant,  testified:  ^Hi  we  wanted  to  detect  the  defective 
insulation  in  the  cable  having  the  wires  together,  we  would  test 
them,  the  identical  wires,  test  them  with  a  magnetometer. 
•  •  •  We  would  not  do  it  unless  trouble  arose  in  that  point. 
The  magnetometer  test  is  the  standard  test  to  ascertain  defective 
insulation,  that  is  in  a  cal^e— for  the  short  circuit  in  a  cable. 
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.  •  •  We  never  make  any  test  except  after  the  cars  are  wired 
there  is  need  of  inspection  to  maJke  a  test  if  we  are  lookiiig  for 
trouhla"  He  also  testified  that  he  had  seea  the  volt  meter  test 
in  use,  that  it  was  a  ooonmon  test  known  thoroughly  to  raiboad 
men,  and  that  ^^short  circuit"  is  discovered  hy  the  use  of  these 
two  tests,  and  that  this  test  with  the  magnetometer  was  only 
made  once  in  the  spring  of  the  year.  He  said  further  that  the 
volt  test  would  show  the  wearing  away  of  the  rubber  insulation 
due  to  the  vibration  of  the  cars  or  to  the  dampness  of  the 
weather,  even  though  the  wires  were  not  fully  exposed.  The  de- 
A  fendant  called  its  journeyman,  Johnson,  who  testified  that  he 

tested  the  cable  of  the  cars  on  the  morning  of  the  axxddent,  and 
that  it  was  in  order.    He  says  that  he  looked  at  it  ^^f or  damp- 
ness,'' ran  his  hand  over  it,  examined  the  leads  in  the  cables 
looked  where  the  cable  is  liable  to  wear  or  bum  off,  and  found 
everything  all  right    He  could  not  see  through  the  canvas  holes, 
but  he  could  feel  any  external  dampness.    He  did  not  pretend 
to  know  the  effect  of  dampness  "getting  on"  the  hose.     'TE  felt 
it,"  he  says,  "just  to  see  if  it  was  damp,  that  is  alL"    ''Q.  Just 
out  of  curiosity  to  see  if  you  had  a  wet  hose?    A.  Yes,  I  do 
that.  There  is  something  the  matter  when  this  thing  gets  damp, 
if  soaked  in  water."     "Q.  By  feeling,  you  found  the  exterior 
of  the  hose  dry  ?    A.  Yes,  sir.     Therefore,  everything  was  all 
right     I  never  did  see  any  other  test  applied  to  ascertain  as  to 
the  insulation  besides  putting  your  hand  on  the  hose.     I  have 
seen  testing  machines."    Here  was  testimony  of  standard  tests 
(known  to  all  railroad  men)  that  would  detect  any  defective 
insulation  in  time  to  avoid  all  danger,  and  that  could  be  applied 
by  one  man  in  fifteen  minutes,  that  would  reveal  any  occult  de- 
preciation in  insulation,  met  by  evidence  that  a  journeyman 
had  made  an  inspection  by  looking  and  placing  his  hand  on  the 
cable  for  dampness.    Dampness  might  have  lodged  within,  and 
attrition  might  also  have  worn  the  insulation  away.     On  that 
very  morning,  though  the  cable  may  not  have  been  outwardly 
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worn  away,  nor  externally  damp,  insulation  might  have  depre- 
ciated to  the  point  that  fire  and  flame  were  ready  to  burst  out. 
Can  it  be  said,  as  matter  of  law,  that  the  inspection  of  Johnson, 
coupled  with  the  standard  tests  applied  "in  the  spring,^'  freed 
the  defendant  from  the  province  of  the  jury  ?  In  Palmer  v.  D. 
&  H.  C.  Co.,  120  N.  Y.  170,  177,  the  court  held  that  "the  appar- 
ent necessity  for  frequency  of  examination  is  somewhat  depend- 
ent upon  the  liability  to  impairment  and  the  consequences  which 
may  be  apprehended  as  the  result  of  defective  condition.  But 
whether  the  system  and  the  manner  of  its  execution  are  all  that 
may  be  required  of  the  carrier  cannot  be  measured  by  any  rule 
of  law  to  be  applied  by  the  court  It  must,  in  view  of  the  cir^ 
cumstances  appearing  by  the  evidence,  be  one  of  fact  for  the  jury 
to  determine  upon  proper  instructions  relating  to  the  d^ree  of 
care  imposed  upon  the  company;  and  wliile  it  is  true  that  the 
question  of  fact  so  presented  is  somewhat  speculative,  in  the 
sense  that  it  is  not  measured  by  any  definite  rule,  it  must,  never- 
theless, become  a  matter  of  judgment  to  be  expressed  by  the  jury 
and  founded  upon  the  evidence." 

Defendant's  witness,  Arnold,  who  insix?cted  all  of  the  cars^ 
was  asked  on  cross-examination:  "How  many  cripples  a  day 
come  into  your  depot  of  these  Nassau  cars  ?  Mr.  Oeland :  I  sub- 
mit that's  an  improper  question  imless  this  is  shown  to  be  the 
same  kind  of  a  car.  (Objection  overruled.  Defendant  excepts.)" 
It  is  now  urged  that  the  sole  purpose  of  the  question  was  to  prej- 
udice the  jury.  The  term  "cripples"  was  taught  to  the  plaintiff's 
counsel  by  the  witness,  who  said :  "I  don't  inspect  only  those  cars 
that  come  in  as  crippled."  The  learned  ooimsel  for  the  defend- 
ant argues  that  the  question  was  not  germane  to  test  the  memory 
of  the  witness  because  he  had  made  a  written  memorandum  at 
the  time  and  was  "practically  testifying  from  that  memoran- 
dum."  He  did  claim  that  he  had  made  a  memorandum,  but  he 
never  produced  it.  It  appears  that  a  considerable  number  of 
crippled  cars  came  into  the  shops  every  day ;  that  eight  months 
had  elapsed  between  the  time  of  the  accident  and  the  trial,  and 
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that  the  attention  of  the  witness  was  first  called  to  this  car  when 
^  he  went  on  the  stand.    It  was  entirely  competent  on  croe&exami- 

nation  to  test  the  memory  of  the  witness  as  to  that  particular 
car,  and,  to  that  end,  to  ascertain  how  many  cars  passed  under 
■»!  his  observation  every  day. 


It  is  contended  that  the  court  erred  in  charging  the  jury  as  ta 
the  degree  of  the  care  resting  ui)on  the  defendant     The  learned 
court  had  charged :  "A  railroad  company  is  not  the  insurer  of  the 
safety  of  passengers,  but  its  servants  are  bound  to  do  all  that 
jii  man  can  do  in  the  way  of  vigilance  to  protect  them.     They  are 

bound  to  provide  the  most  safe  appliances  and  to  use  the  highest 
degree  of  care  to  see  that  the  appliances  do  not  get  out  of  order 
after  tliey  are  put  in  use.    Now,  there  are  but  very  few  things  in 
the  world  that  do  not  wear  out  in  time ;  but  the  defendant's  duty 
was,  as  I  have  told  you,  to  use  the  very  highest  degree  of  care, 
prudence  and  vigilance  in  seeing  to  it  that  the  electrical  appli- 
ances in  use  on  the  car  did  not  get  out  of  order,  and  so  endanger 
the  safety  of  passengers."    At  the  close,  the  learned  counsel  for 
the  defendant  made  this  request :  "I  ask  the  court  to  instruct  the 
jury  that  the  care  required  of  the  defendant  is  not  extraordinary 
care,  but  only  the  care  that  is  necessary  in  reference  to  the  use 
of  the  appliances  and  the  danger  incident  to  their  becoming  out 
of  order.   The  Court :  That  is  true ;  in  the  useof  motive  power  like 
electricity,  power  of  such  appalling  possibilities,  it  should  be  a 
very  high  degree  of  care.    Mr.  Oeland :    I  except  to  the  modifi- 
cation, and  to  the  refusal  of  the  court  to  charge  as  required." 
The  learned  counsel  says  the  proof  in  the  case  was  "that  the 
result  of  a  finger  burning  out  in  the  controller  was  usually  a 
flash  of  flame,  of  fire,  from  six  inches  to  a  foot  high.     .     .    . 
We  submit  that  the  care  required  should  be  commensurate  with 
the  danger  to  be  anticipated,  and  that  as  to  the  contn>ller,  that 
the  care  required  would  be  only  ordinary  care  commensurate 
with  the  result  to  be  expected  from  the  appliance  coming  out 
of  order."    But  the  theory  of  the  plaintiff  was  not  that  a  flash 
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leaped  up  from  the  controller,  but  that  the  car  was  first  on  fire  as 
the  result  of  the  defective  insulation  of  the  cables  at  the  bottom 
of  the  car,  and  that  the  burning  of  the  controller  was  merely  an 
incident  to  the  flame  and  fire  that  enveloped  the  entire  car. 
Even  assuming  the  proposition  sound,  there  was  no  limitation  in 
the  languiage  of  the  request,  and  so  the  criticism  wholly  disre- 
gards a  vast  deal  of  testimony  in  the  case  that  substantiates  the 
theory  of  the  plaintiff.  The  learned  counsel  himself  writes  in 
another  part  of  his  points:  "The  rule  as  to  inspection  we  under- 
stand to  be  a  high  degree  of  care  to  keep  the  appliances  and  run- 
ning gear  of  tlie  cars  in  order.  Stierle  v.  Union  Railroad  Com- 
pany, 156  X.  Y.,  page  74,  and  motion  for  rehearing,  page  684; 
Palmer  v.  D.  &  H,  C.  Co.,  120  N.  Y.  174."  I  assume,  then, 
that  the  objection  of  the  learned  counsel  is  to  the  word  "very.'^ 
In  view  of  the  charge  considered  in  the  opinion  of  Mr.  Justice 
Wii.LARD  Bartlett^  in  Kochne  v,  N.  Y,  £  Queens  County  JB. 
Co.,  32  App.  Div.  419,  421 ;  affd.,  165  N.  Y.  603,  I  think  that 
Mr.  Justice  Makean  was  warranted  in  the  expression  now  criti- 
cized. The  decision  in  that  case  is  a  suflBcient  statement  of  my 
reasons. 

The  learned  counsel  for  the  appellant  asked  the  court:  "I  ask 
your  honor  to  charge — ^this  is  a  modification  of  the  charge 
already  requested — if  they  believe  that  the  railroad  company 
used  care  in  the  selection  of  the  controller  in  this  case,  and  in- 
spected the  same,  and  that  the  inspection  was  suflScient  under 
ordinary  circumstances  and  commensurate  with  the  dangers 
incident  to  its  use,  even  if  it  did  blow  out,  they  should  find  for 
the  defendant,  if,  in  the  exercise  of  that  care,  they  believe  the 
defect  could  not  have  been  discovered."  The  court  declined, 
under  exception,  and  very  properly  declined,  inasmuch  as  here 
was  a  request  that,  in  effect,  entirely  ignored  the  theory  of  the 
plaintiff,  namely,  that  the  fire  was  due  to  defective  insulation 
and  started  at  the  bottom  in  the  rear  of  the  car,  and  that  it  was 
not  primarily  due  to  the  controller  or  to  any  defect  therein. 
The  learned  counsel  did  not  limit  his  request  by  the  suppositioii, 
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if  facts  showed  that  the  cause  of  the  fire  was  the  controller  alone, 
or  defects  therein,  or  that  it  was  confined  thereto. 

The  judgment  should  be  afltened,  with  costs. 

Sewell^  J.,  taking  no  part. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Note. — See  note  2  at  end  of  Part  III. 


Mary  A.  Buckbee^  Respondent,  v.  The  Third  Avbnub  Rail- 
road Company^  Appellant. 

"New  York  Supreme  Court,  Appellate  Division,  Second  Department,  OeUh 

her,  1901. 

(04  App.  Div.  360.) 

Injury  by  shock  to  passenoeb  leaving  trolley  cab. 

Plaintiff,  while  riding  in  an  underground  trolley  electric  street  railway 
car,  became  alarmed  at  the  sight  of  flames  shooting  from  the  con- 
troller box,  and  left  the  car.  In  stepping  on  or  over  the  metal  door- 
sill,  she  felt  a  shock,  a  numbness  and  stinging  sensation  in  feet  and 
limbs  and  severe  pain  in  the  back.  Three  physicians  who  examined  the 
plaintiff,  testified  that  her  condition  might  have  been  caused  by  an 
electric  shock,  and  one  that  it  probably  was  so  caused.  Plaintiff  was 
in  perfect  health  previous  to  the  accident.  The  flames  extended  the 
length  of  the  car,  and  were  preceded  by  a  loud  report.  Held,  sufficient 
prima  facie  evidence  to  establish  the  fact  of  injury  by  electric  shock. 

Appeal  by  defendant  from  judgment  of  Supreme  Court, 
Westeliester  County,  entered  upon  a  verdict,  and  from  order 
denying  motion  for  new  trial  upon  the  minutes. 

Eugene  Treadwell  (Henry  L,  Scheuerman,  with  him  on  the 
brief),  for  the  appellant. 

8,  8.  Whitehoitse,  for  the  respondent. 
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HiBSCHBEEG^  J. :  The  plaintiff's  judgment  was  recovered  for 
damages  alleged  to  have  been  sustained  while  she  was  a  passen- 
ger on  defendant's  road.  She  was  on  a  south-bound  car  on  Third 
avenue,  and  as  it  approached  One  Hundred  and  Twenty-first 
street  she  became  alarmed  at  the  sight  of  flames  shooting  from 
the  controller  box  and  left  the  car.  In  stepping  on  or  over  the 
metal  door  sill  at  the  rear  of  the  car  she  claims  to  have  received 
an  electric  shock,  resulting  in  the  condition  of  injury  of  which 
she  cQonplains. 

The  learned  counsel  for  the  appellant  earnestly  insist  that 
there  is  no  evidence  in  the  case  that  she  received  an  electric 
shock.  There  is  evidence  from  which  the  jury  might  legitimately 
draw  that  inference.  She  was  in  perfect  health  and  vigor  at  the 
time.  She  had  no  previous  accident  and  no  previous  disease  oo- 
casioning  any  of  the  symptoms  which  appeared  immediately 
after  the  occurrence  and  which  have  since  continued.  The  car 
was  operated  by  electricity  communicated  from  underground, 
and  one  witness  testified  that  the  flames  extended  beneath  the 
car  its  entire  length.  The  appearance  of  the  flames  was  pre- 
ceded by  a  loud  report  or  explosion.  Another  witness  testified 
that  the  flames  started  in  front  and  went  underneath  the  car, 
burning  a  long  while.  The  plaintiff  testified  that  as  she  was 
stepping  through  the  doorway  she  felt  a  "shock"  in  her  feet, 
and,  to  quote  her  words,  "a  numbness  and  a  stinging  sensation 
in  my  feet  as  I  was  about  to  go  out  of  the  door  of  the  car.  I 
felt  that  sensation  in  the  soles  of  my  feet ;  it  extended  up  my  legs 
up  above  the  knee ;  it  was  a  stinging,  prickly  sensation  in  the  feet 
and  numbness  in  the  limbs,  and  I  experienced  severe  pain  in  the 
back,  the  lower  region  of  the  spine."  A  physician  who  examined 
her  within  two  hours  of  the  occurrence  testified  in  detail  to  her 
condition  at  the  time,  and  further  testified  that  an  electric  shock 
received  under  the  circimistances  narrated  by  the  plaintiff  was 
adequate  to  cause  it.  On  cross-examination  he  testified  that, 
while  a  blow  or  any  injury  in  the  lumbar  region  might  also  be  an 
adequate  cause,  he  found  no  marks  or  evidence  of  such  a  blow  or 
injury,  and  that  in  his  opinion  "if  the  lady  received  no  electri- 
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cal  shock  whatsoever,  she  probably  would  not  have  been  in  the 
condition  that  she  is."  On  direct  examination  he  stated  that, 
assuming  the  plaintiff  to  have  been  strong  and  healthy  on  the 
day  of  the  accident,  having  received  no  previous  injury,  and 
having  then  experienced  the  sensations  described,  he  oould  not 
{  tell  how  the  condition  in  which  he  found  her  was  occasioned 

.|  unless  it  came  from  the  electric  current    Two  other  physicians 

who  examined  the  plaintiff  gave  evidence  of  the  existence  of 
permanent  injury  which  they  said  an  electric  shock  received  at 
the  time,  under  the  circumstances,  and  accompanied  by  the 
sensations  described  by  her,  would  be  sufficient  to  produce. 

There  was  no  medical  or  other  expert  evidence  to  the  contrary. 
This  was  abundantly  sufficient  to  establish  a  prima  facie  case 
of  injury  resulting  from  electric  shock.  The  plaintiff's  state- 
ment that  she  experienced  a  shock  accompanied  by  the  sensations 
which  she  described  is  certainly  some  evidence  that  it  was  an 
electric  shock,  especially  in  view  of  the  fact  that  at  the  time 
there  were  palpable  manifestations  that  in  some  manner  the 
electrical  equipment  of  the  car  had  become  deranged  and  the 
electrical  current  was  obviously  escaping.  The  symptoms  im- 
mediately developed  in  the  plaintiff,  and  the  resultant  perma- 
nent physical  impairment  being  of  such  a  character  as  an  electri- 
cal shock  would  or  could  create,  and  being  ascribable  un- 
der the  circumstances  to  no  other  known  agency,  furnish  ad- 
ditional proof  to  the  same  effect.  Whether  the  resulting 
condition  would  of  itself  be  sufficient  proof  of  the  suspected 
cause  is  not  the  question  It  has  often  been  held  that  an 
ascertained  condition  of  suffering  or  disease  may  be  ascribed 
to  a  known  previous  injury  on  proof  that  the  latter  was 
sufficient  to  produce  the  former;  and  the  logic  of  such  de- 
cisions w^ould  probably  warrant  the  conclusion  that  the  exist- 
ence of  the  condition  might  well  be  regarded  as  some  proof  of 
the  necessary  prior  injury,  especially  where  the  circumstances 
of  the  case  exclude  every  other  origin.  As  was  said  by  the  court 
in  Matteson  v.  New  York  Central  Railroad,  35  N.  Y.  487,  490: 


NEW  YORK,  1901.  696 

Buckbee  y.  Bailroad  Ck>. 

^'Assuming  that  the  witnesses  were  truthful,  and  that  their  testi- 
mony established  the  fact  that  Mrs.  Matteson  was  suffering  from 
an  affection  of  the  spinal  column,  which  tended  to  paralysis,  it 
was  impossible  to  prove,  by  direct  evidence,  and  with  absolute 
certainty,  from  what  cause  the  affection  proceeded.  Something 
was  necessarily  left  to  inference;  not  a  merely  speculative,  but 
a  rational  inference,  based  upon  all  the  circumstances  of  the 
case.  The  testimony,  including  that  of  the  physicians,  author- 
ized the  jury  to  find  that,  previously  to  the  accident,  Mrs.  Matte- 
son  was  free  from  a  disease  of  the  spine,  tending  to  paralysis ; 
that,  inmiediately  thereafter,  a  disease  of  that  nature  began  to 
be  exhibited,  and  was,  subsequently,  manifested  in  increased 
force  until  the  time  of  the  trial ;  that,  on  the  occasion  of  the  ac- 
cident, she  received  a  jar  or  blow  that  was  sufficient  to  produce 
such  disease ;  and  that  no  other  cause  was  shown  to  which  it  could 
he  reasonably  ascribed.  If  the  jury  were  satisfied  of  the  truth 
of  these  positions,  they  were  fully  authorized,  if  not  required, 
to  find  that  the  plaintiff's  hypothesis,  respecting  the  nature  and 
effects  of  the  injury  produced  by  the  accident,  was  correct."  See^ 
also.  Turner  v.  City  of  Newburgh,  109  N.  Y.  301,  308 ;  Stouter 
V.  Manhattan  Railway  Company,  127  id.  661,  665;  Keane  v. 
Village  of  Waterford,  130  id.  188 ;  Quinn  v.  O'Keeffe,  9  App. 
Div.  68. 

What  has  been  said  disposes  of  most  of  the  objections  raised 
in  opposition  to  the  hypothetical  questions  permitted  by  the 
court  to  be  asked  the  medical  witnesses.  Other  objections  have 
been  examined  and  found  not  well  taken^  or  not  applicable  to 
any  inaccuracy  which  may  have  been  exhibited  in  the  framing 
of  the  questions.  It  also  serves  to  distinguish  the  case  from 
Mitchell  V.  Rochester  Ry.  Co.,  151  N.  Y.  107,  wherein  it  was 
held  that  there  can  be  no  mental  shock  imconnected  with  a  direct 
physical  attack.  Assuming  that  the  doctrine  of  that  case  is  ap- 
plicable to  a  common  carrier  engaged  in  the  actual  transportsr 
tion  of  a  passenger  for  hire,  the  shock  occasioned  by  contact  with 
an  electric  current  must  be  regarded  as  a  direct  physical  and 
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personal  assault  for  which  a  negligent  defendant  may  be  held 
liable.  Besides^  the  jury  was  instructed  that  there  oould  be  no 
recovery  for  mere  fright,  or  for  its  consequences. 

The  defendant's  negligence  was  not  only  established  by  the 
evidence  already  reverted  to,  but  also  by  proof  that  the  phaiame- 
non  described  could  not  have  existed  if  the  electrical  appliances 
of  the  car  were  in  proper  shape.  There  was  evidence  that  the 
oar  after  the  accident  was  used  the  same  day  on  f car  through 
trips  without  further  harm,  but  there  was  no  evidence  of  any 
subsequent  inspection,  and  no  direct  evidence  that  it  was  not  out 
ef  order.  Under  these  circumstances  the  positive  evidence  was 
not  sufficient  to  justify  the  assumption  that  the  defendant  was 
free  from  blame  as  matter  of  law.  The  question  of  the  defend- 
ant's n^ligence,  and  all  other  questions  arising  in  the  case,  were 
submitted  to  the  jury  in  a  charge  that  was  thorough,  fair,  accu- 
rate and  impartial,  to  which  no  exception  was  taken,  by  the  de- 
fendant 

The  judgment  and  order  should  be  affirmed. 
Present:  Qoodeich^  P.  J.,  Woodward,  Hibschbero,  Jsnxs 
and  Seweix,  J  J. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Note. — See  note  2  at  end  of  Part  III. 


Miles  v.  The  Postal.  Tel.  Cable  Co. 
Setzler  v.  Same. 

South  Carolina  Supreme   Court,  June  28,    1899. 

(65  S.  C.  403.) 

Injuby  to  building  by  lightning  conveyed  by  telegraph  wires. 

In  an  action  based  upon  the  destruction  of  a  store-house  and  its  oon> 
tents  by  lightning,  it  being  charged  that  the  electric  current  was  canr 
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ducted  to  the  building  along  a  telegraph  wire  which  the  defendant  neg- 
ligently allowed  to  come  in  contact  with  the  building,  held: 
That  the  question  whether  the  fire  was  due  to  the  negligence  of  the  tele- 
graph company,  or  was  an  act  of  Gkxl,  was  properly  submitted  to  the 

jury- 
That  the  trial  judge  properly  refused  to  charge  the  jury  that  the  plaintiff 

could  not  recover  if  he  erected  his  building,  though  upon  his  own  land, 

dangerously  near  the  telegraph  appliances. 
That  the  court  properly  refused  to  charge  that  the  plaintiff  was  bound 

to  exercise  the  same  prudence,  diligence  and  care  in  the  erection  of  his 

building  as  was  the  defendant  in  the  erection  of  its  lines  in  the  streets. 
Certain  requests  to  charge  held  properly  refused  as  having  no  application 

to  the  case. 
Certain  instructions  to  the  jury  held  not  to  be  charges  on  the  facts. 
Case  of  this  series  cited  in  opinion:  Mitchell  v,  Charleston  Light  d  Power 

Co,,  vol.  6,  p.  244. 

Appeal  by  defendant  below. 

Mordecai  &  Gadsden,  for  appellant. 

Graham  &  Nelson,  for  respondents. 

Pope,  J. :  The  foregoing  actions,  though  separate  and  distinct, 
involve  practically  the  same  questions,  and  will  be  disposed  of 
together ;  for  the  plaintiff  Miles  owned  the  building  in  which  was 
stored  the  goods  of  the  plaintiff  Setzler,  which  building  and  stock 
of  goods  were  destroyed  by  the  same  fire  on  the  night  of  the  20th 
of  June,  1897,  and  which  said  fire  both  plaintiffs  alleged  was 
communicated  through  one  of  the  tel^raph  wires  which  the  de- 
fendant carelessly  and  negligently  permitted  and  allowed  to  be- 
come loose  on  one  of  the  insulators  attached  to  the  telegraph  pole 
just  in  front  of  the  storehouse  of  the  plaintiff  Miles,  thereby 
causing  said  telegraph  wire  to  sag  and  fall  upon  a  frame  at- 
tached to  the  front  of  said  storehouse,  and  convey  a  current  or 
currents  of  electricity,  by  which  said  storehouse  and  said  stock 
of  goods  were  burned  and  destroyed  to  the  damage  of  the  plaintiff 
Miles  $300,  and  to  the  damage  of  the  plaintiff  Setzler  $500. 
The  defendant's  answer  set  up  the  defense  that  it  was  author- 
ized, under  an  Act  of  Congress  passed  in  1866,  and  subsequent 
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amemdments  thereto^  to  construct  its  lines  of  telegraph  upon 
highways  and  post  roads  of  the  United  States,  of  which  high- 
ways and  post  roads  it  claims  the  road  in  Lexington  counly,  Stite 
of  South  Carolina,  wherein  its  telegraph  line  was  located  in 
front  of  the  storehouse  of  the  plaintiff  Miles,  to  be  oney  and  that 
the  said  defendant,  the  Postal  Telegraph  Cable  Company,  was 
operating  under  the  interstate  commerce  provision  of  the  United 
States  constitution,  having  its  lines  of  telegraph  leading  fronr 
other  States  to  the  west  of  South  Carolina  through  said  State  of 
South  Carolina  to  other  States  on  the  east  of  said  State  of  South 
Carolina.  It  denied  all  the  all^ations  of  fact  embodied  in  the 
oomplaint  It  set  up  two  other  affirmative  defenses :  First,  that 
the  fire  which  occasioned  the  loss  to  plaintiff  was  the  act  of  Qod; 
second,  that  plaintiffs  were  guilty  of  contributory  negligence, 
by  reason  of  building  such  storehouse  so  close  to  defendant's 
telegraph  line  that  such  structure  and  building  encroached  upon 
the  post  road  and  highway  whereon  the  defendant  had  already 
constructed  its  telegraph  line.  Both  sides  to  the  controversy 
introduced  testimony  at  the  hearing  before  Judge  Ernest  Oast 
and  jury  at  the  September  Court  of  Common  Pleas  for  Lex- 
ington county.  A  verdict  was  rendered  in  each  action  for  the 
plaintiff.     The  defendant  now  appeals  in  each  case. 

The  ninth  exception  questions  the  ruling  of  his  honor,  the 
Circuit  judge,  whereby  he  refused  to  allow  the  admission  in  evi- 
dence of  the  rule  of  the  Society  of  American  Electrical  Encri- 
neers  concerning  the  construction  of  wires.  The  record  dis- 
closed that  the  defendant  had  an  electrician  as  an  expert,  who 
testified  as  to  the  construction  of  wires,  and  was  asked  to  tes- 
tify from  a  book  as  to  the  tensile  strength  of  N"o.  10  wires, 
and  such  testimony  was  admitted  without  question.  This  wit- 
ness was  a  member  of  this  Society  of  American  Electrical 
Engineers.  It  nowhere  appears  in  the  record  that  there  was 
anything  in  these  rules  which  defendant  wished  to  have  spread 
before  the  court  Unless  some  purpose  of  a  material  character 
was  manifested,  whereby  the  admission  in  evidence  of  these 
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rales  of  the  Society  of  American  Electrical  Engineers  was  ren- 
dered necessary,  we  are  not  able  to  see  how  the  defendant  has 
been  injured  by  tliis  ruling  of  the  Circuit  judge.  This  excep- 
tion is  therefore  overruled. 

The  eleventh  exeeption  complains  that  the  witness  Leis  Long- 
ford, who  was  the  county  supervisor  of  Lexington  county,  in 
the  State  of  South  Carolina,  and  as  such  officer  had  control  of 
all  the  highways  and  public  roads  of  such  county,  was  allowed 
to  testify  that  the  telegraph  line  of  the  defendant  was  not,  in 
front  of  plaintiff  Miles'  storehouse,  on  a  public  road  or  high- 
way. We  cannot  see  how  there  could  be  any  objection  to  this 
testimony,  especially  in  view  of  the  further  facts  that  the  pub- 
lic did  not  work  the  road  in  question,  and  that  it  had  been 
used  only  for  a  few  years,  being  opened  by  private  parties  for 
their  own  convenience.     Let  the  exception  be  overruled. 

All  the  remaining  exceptions  relate  to  alleged  errors  of  omis- 
sion or  commission  of  the  Circuit  judge  in  his  charge  to  the 
jury.  Let  the  charge  of  the  Circuit  judge  be  reported.  The 
first  exception  imputes  error  to  the  Circuit  judge  because  he 
Bfled  this  language  in  his  charge:  ^^Was  the  fire  due  to  that 
Oiose  [because  the  defendant  carelessly  and  negligently  allowed 
one  of  its  wires  attached  to  the  telegraph  pole  in  front  of  plain- 
tiff's store  to  become  detached  from  a  defective  insulator,  and 
to  swag  and  fall  upon  the  frame  in  front  of  the  plaintiff's  store, 
and  thereby  convey  a  current  of  electricity  to  the  plaintiff's 
store,  which  caused  it  to  ignite  and  bum  down],  or  was  the 
fire  due  to  an  act  of  God  ?  And,  in  determining  this  issue,  you 
will  determine  whether  the  storm  caused  the  wire  to  break  by 
reason  of  the  fact  that  the  store  was  on  fire  and  heated  the  same, 
and  caused  it  to  break  and  become  defective,  or  whether  the 
wire,  by  reason  of  the  defects  complained  of,  caused  the  store 
to  ignite," — in  that,  in  using  the  language  herein  quoted,  his 
honor  charged  upon  the  facts.  We  understand  that,  in  this 
charge  of  the  Circuit  judge,  he  merely  stated  the  issue  between 
these  contending  parties,  and  that  in  so  stating  the  issue  the 
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attention  of  the  jury  was  called  to  the  requirements  of  the  k^ 
in  correctly  determining  such  issue  by  the  testimony.  The 
Circuit  judge  did  not  undertake  to  state  the  testimony  in  tint 
part  of  his  charge  here  construed.  The  plaintiff  oonteoded  in 
his  complaint  that  the  fire  which  consumed  his  storehoose  wii 
communicated  through  a  defective  telegraph  wire  which  led  t 
current  or  currents  of  electricity  thereto.  The  defendant  did 
not  deny  in  its  answer  that  the  storehouse  and  the  stock  of  goodi 
therein  were  destroyed  by  fixe^  but  insisted  that  the  fire  w^ 
communicated  to  the  store  by  an  act  of  God,  for  which  it  was  in 
no  wise  responsible.  Such  being  the  case,  and  especially  h\ 
view  of  the  requests  of  the  defendant  to  the  Circuit  judge  f^r 
his  charge  to  the  jury  which  was  charged,  we  do  not  think  that 
the  Circuit  judge  charged  upon  the  facts,  in  violation  of  tld 
mandate  of  the  constitution.    This  exception  is  overruled. 

The  next  allegation  of  error  consists  in  the  refusal  of  die 
Circuit  judge  to  charge  "that  if  the  jury  find  that  the  plaintiff 
herein  purchased  the  land  upon  which  the  building  in  qnestioii 
was  situated,  subsequent  to  the  completion,  or  erected  the  Inuid- 
ing  subsequent  to  the  completion,  of  the  said  lines  by  the  de- 
fendant, and  placed  the  building  so  that  it  encroached  upon  the 
line  of  the  defendant's  poles  and  wires,  and  too  near  to  the 
same,  then  I  charge  you  that  the  plaintiff  contributed  to  the 
alleged  injury  complained  of,  and  is  not  entitled  to  recover." 
There  was  no  testimony  that  the  building  encroached  upon  the 
line  of  the  defendant's  poles  and  wires.  There  was  no  testi- 
mony that  plaintiff's  storehouse  was  not  upon  his  own  land. 
As  far  as  the  testimony  went  was  that  the  plaintiff's  said  store- 
house was  near  to  and  opposite  a  pole  of  defendant's  whereon 
wires  were  strung.  Such  being  the  case,  the  circuit  judge  had 
no  right  to  charge  a  proposition  covering  an  encroachment  upon 
the  line  of  defendant's  poles  and  wires  by  the  plaintiff.  A  man 
has  the  right  to  the  use  of  his  own  property — ^which  means  eveiy 
part  of  it ;  and  such  proprietor  is  not  to  be  stigmatized  as  en- 
croaching upon  the  line  of  poles  and  wires  of  a  tel^raph  own- 
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pftny^  simply  because  he  builds  a  house  on  his  own  land  opposite 
to  a  pole  and  wires  of  a  telegraph  company,  located  on  a  way  or 
rdad  opposite  to  such  lands  of  a  private  owner.  On  the  con- 
trary, it  behooves  a  telegraph  company,  in  its  l^al  use  of  a  way 
or  road,  or  even  a  highway  or  post  road,  to  guard  such  use  so  that 
no  injury  shall  result  to  the  property  of  its  owner  which  may  be 
Ideated  opposite  such  telegraph  lines  through  its  negligence  or 
want  of  due  care.  The  circuit  judge  was  right  in  his  denial  of 
this  request,  and  therefore  this  exception  is  overruled. 

The  appellant  next  claims  that  the  circuit  judge  should  have 
charged :  "(6)  It  is  alleged  on  the  part  of  the  company  that,  if 
this  wire  was  broken,  it  was  in  consequence  of  a  severe  wind- 
storm. Was  it  an  ordinary  day,  such  as  is  liable  to  occur  at  that 
time  of  the  year  ?  Or  was  it  one  that  could  not  be  anticipated  ? 
The  law  does  not  require  impossibilities.  If  a  cyclone,  that 
could  not  be  anticipated  or  reasonably  foreseen,  was  the  cause  of 
liiat  wire  falling,  and  the  company  was  not  negligent  in  allowing 
it  to  remain  there  for  an  imreasonable  length  of  time,  then, 
under  these  circumstances,  it  would  not  be  liable.  But  if  the 
accident  was  due  to  the  wires  being  improperly  erected  or  im- 
properly maintained  in  repair,  or,  having  been  properly  erected, 
were  broken  and  allowed  to  remain  on  the  roadway  an  unusually 
long  time,  then,  if  the  injury  of  the  plaintiff  occurred  under 
those  circumstances,  the  company  would  be  liable  to  compensate 
him  in  damages,  if  such  n^ligence  was  the  cause  of  the  injury 
for  which  he  sues.  Negligence  is  the  want  of  due  care.  That 
expresses  it  in  few  words.  Negligence  is  the  failure  to  do  what 
a  reasonable  and  prudent  person  would  ordinarily  have  done 
under  the  circumstances  of  the  situation,  or  doing  what  such  a 
person,  under  existing  circumstances,  would  not  have  done ;  the 
essence  of  the  fault  being  either  in  the  omission  or  commission." 
This  request  to  charge  is  taken  from  printed  charge  of  Judge 
Ebwest  Gaby  in  the  case  of  Mitchell  v.  Light  &  Power  Co.,  6 
Am.  Electl.  Gas.  244,  45  S.  C.  146.  It  is  admitted  tliat  what 
was  law  four  years  ago  should  be  law  to^iay.     A  principle  of 
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law  announced  in  Mitchell  v.  Light  £  Power  Co.,  supra,  ahoold 
be  accepted  in  the  case  at  bar,  with  the  proviso,  however,  that 
the  two  cases  should  be  similar.    Is  the  case  at  bar  similar  to  thit 
just  cited  ?    On  the  16th  of  December,  1893,  during  the  preva- 
lence of  a  violent  windstorm,  one  of  the  electric  wires  of  thfl 
defendant,  the  light  and  power  company,  fully  charged  with 
electricity,  broke,  and  the  two  severed  ends  rested  on  the  ground 
in  one  of  the  thoroughfares  of  the  city  of  Charleston,  S.  C.    At 
3  o'clock  P.  M.  the  plaintiff,  Mitcliell,  while  passing  through  this 
thorouglifare,  was  badly  injured  by  the  fallen  wire.     The  action 
was  instituted  to  recover  damages  for  such  injuries.     The  plain- 
tiff, Mitchell,  charged  negligence  on  the  part  of  the  defendant, 
in  that  it  permitted  its  wires,  charged  with  electricity,  to  hang 
suspended  over  the  thoroughfare  of  a  city  so  as  to  become  dan- 
gerous to  passengers  on  the  street,  and  that  the  plaintiff,  a  pas- 
senger, was  seriously  injured,  etc.    The  defendant,  the  light  and 
power  company,  joined  issue  on  these  allegations,  and  set  up  the 
defense  of  contributory  negligence  on  the  part  of  the  plaintiff, 
Mitchell,  and  also  the  further  defense  that  the  injury  resulted 
from  the  act  of  God.    Now,  the  facts  of  the  case  at  bar  are  dis- 
tinct   There  was  no  allegation  in  the  pleadings  nor  in  the  testi- 
mony that  there  was  any  storm  of  wand  on  the  night  of  the  20th 
of  January,  1899,  but  rain  and  lightning.     So,  therefore,  the 
circuit  judge  would  have  been  in  error  if  he  had  charged  as  re- 
quested, because  no  windstorm  or  cyclone  existed  in  the  case  at 
bar  to  break  wires.     Defendant  in  the  case  at  bar  urged  that 
lightning — an  act  of  God — is  what  set  fire  to  plaintiff's  property. 
There  was  no  question  in  the  case  at  bar  as  to  what  broke  the 
wires  of  the  telegraph  company.    It  was  either  the  act  of  God  or 
the  burning  of  the  storehouse.    It  was  one  of  the  two.    This  ex- 
ception is  overruled. 

the  fourth,  fifth,  and  sixth  exceptions  are  as  follows: 
"Fourth.  Because  his  honor  refused  to  charge:  (7)  I  further 
charge  that  the  law  does  not  require  impossibilities  of  any  per- 
son, natural  or  artificial ;  nor  does  it  require  that  the  defendant 
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should  have  ready  for  service  at  every  moment^  aad  at  every 
point  of  exposure,  an  adequate  force  to  overcome  a  sudden  frac- 
ture of  wire,  or  any  other  like  casualty,  in  the  shortest  possible 
tima  All  that  it  can  be  required  to  do  in  this  connection  is  to 
maintam  an  efficient  system  of  oversight,  and  tobe  prepared  with 
a  competent  and  sufficient  force,  ready  to  furnish  within  a  rea- 
sonable time  a  proper  remedy  for  all  such  casualties  as  there  is 
reasonable  ground  to  anticipate  might  occur/  Fifth.  Be- 
cause his  honor  refused  to  charge,  '(8)  I  further  charge 
you  that,  if  you  find  that  the  wire  fell  from  the  de- 
fendant's pole,  the  defendant  was  entitled  to  a  reasona- 
ble time  after  the  falling  of  the  wire  to  repair  it  or 
remove  it;  and,  if  the  jury  find  that  the  injury  to  the 
complainant  occurred  before  the  expiration  of  such  reasonable 
time,  then  the  plaintiff  is  not  entitled  to  recover  anything  in 
this  action.  If  they  removed  or  repaired  the  wire  in  a  reason- 
able time,  and  were  not  negligent  in  allowing  it  to  remain  on  the 
highway,  then  they  would  not  be  liable,  because  want  of  due 
care  would  not  be  established.'  Sixth.  Because  his  honor  refused 
to  charge:  '(9)  I  further  charge  you  if  the  jury  find  that  if 
between  the  time  when  the  defendant  received  notice  of  the 
breaking  of  the  wire,  if  the  proof  shows  that  they  ever  received 
such  notice,  and  the  time  at  which  the  alleged  injury  occurred, 
there  was  no  reasonable  time  in  which  the  defendant  could  have 
repaired  the  wire  or  could  have  removed  it  out  of  the  way,  then 
their  verdict  must  be  in  favor  of  the  defendant.' "  These  ex- 
ceptions are  substantially  copied  from  the  charge  of  his  honor, 
Judge  Ebnest  Gary^  in  the  case  of  Mitchell  v.  Light  &  Power 
Co.,  supra,  and  were  refused,  not  because  the  propositions  em- 
bodied therein  were  not  soimd  law,  but  because  such  propositions 
of  law  had  no  connection  with  the  case  at  bar.  In  this  we  think 
the  circuit  judge  did  not  err.  The  exceptions  are  therefore 
overruled. 

The  seventh  exception  is  as  follows:  ^'Seventh.    Because  his 
honor  refused  to  charge:  *(10)  I  further  charge  you  that  if  you 
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find  that  the  defendant  in  this  case  was  lawfully  upon  the  con- 
tinuation of  Center  street,  either  by  the  fact  of  its  being  a  post 
road  of  the  United  States,  or  upon  the  property  of  John  R 
Shuler  by  his  permission,  and  that  such  condition  existed  before 
the  plaintiff  could  have,  in  this  case,  either  acquired  the  land  or 
built  the  building  thereupon,  then  no  notice  to  the  defendant 
company  to  remove  its  pole  or  wires  given  by  the  plaintiff  in  this 
action,  if  such  notice  were  ever  given,  can  render  the  defendant 
liable  in  this  case,  because,  the  plaintiff  having  acquired  the 
property  after  the  erection  of  the  defendant's  plant,  it  was  the 
plaintiff's  duty  to  place  his  building  sufficiently  far  from  the  de- 
fendant's plant  to  reasonably  prevent  any  danger  of  accident; 
and  it  was  incumbent  upon  the  plaintiff  to  exercise  the  same  pru- 
dence, diligence,  and  care  in  the  erection  of  his  building  as  is 
imposed  on  the  defendant  in  the  erection  of  its  lines  on  the  said 
highway.'  "  The  circuit  judge  had  charged  to  the  jury  much  of 
this  request  in  charging  defendant's  second  request  to  charge, 
as  will  be  seen  from  this  quotation  from  the  charge:  "(2)  If 
the  jury  find  that  the  defendant  in  this  case,  the  Postal  Tele- 
graph Cable  Company,  was  at  the  time  of  the  injury  complained 
of,  and  previous  thereto,  a  telegraph  company  duly  incorporated 
and  organized  under  the  laws  of  the  State  of  New  York,  and  that 
it  had  accepted  the  provisions  of  the  Act  of  Congress  of  July 
24,  1866,  and  that  under  the  provisions  of  that  act  and  the  acts 
of  Congress  amendatorj^  thereof,  it  had  erected  its  poles  and 
wires  along  the  continuation  of  Center  street,  just  outside  of 
the  corporate  limits  of  the  village  of  New  Brookland,  and  that 
the  land  upon  which  it  erected  its  poles  and  strung  its  wires  was 
tlie  property  of  John  R.  Shuler,  and  that  he  gave  permission  for 
the  erection  of  the  said  line,  and  has  never  revoked  such  permis- 
sion, then  I  charge  you  that  the  defendant  lawfully  erected  its 
lines  upon  said  continuation  of  Cent-er  street,  and  that  it  had  a 
right  to  work  and  operate  said  lines  of  poles  and  wires  upon  said 
continuation  of  Center  street  I  charge  you  further  that^  if 
this  is  the  land  of  Mr.  Shuler,  '^ '  he  gave  the  company  per- 
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mission  to  erect  a  telegraph  line  on  his  land  or  not^  if  it  la 
erected  there  and  in  operation^  no  third  party  can  punish  the 
tel^raph  line  upon  the  ground  that  it  is  on  land  of  Mr.  Shuleor 
without  his  consent.  Mr.  Shuler  is  the  party  to  make  that  ob- 
jection, and  not  the  third  party."  It  will  be  thus  seen  that  the 
circuit  judge  was  quite  careful  to  cover  the  rights  of  the  defend- 
ant in  his  charge  to  the  jury,  when  the  defendant  asked  the 
judge  to  charge  that  any  ordinary  usage  of  a  man's  property  (by 
which  is  meant  when  no  extraordinary  use  is  made  of  property, 
such  as  a  powder  magazine,  electric  plant,  or  some  such  dangea> 
ous  use),  does  not  necessitate  anything  more  in  such  proprietoar 
than  a  due  respect  to  the  rights  of  others,  and  could  not  be  con- 
strued to  mean  that  such  proprietor  of  land  must  exercise  the 
same  prudence,  diligence,  and  care  as  that  imposed  by  law  upon 
the  owner  of  an  electric  system.  No  doubt,  this  was  the  circuit 
judge's  view  of  the  matter.    Let  this  exception  be  overrulei 

"Eighth.  Because  his  honor  refused  to  charge:  '(13)  I 
further  charge  you  that  an  injury  that  is  the  result  of  many 
fortuitous  circumstances,  no  one  of  which  can  be  fairly  said  to 
have  been  its  proximate  cause,  is  an  accident,  and  is  not  actionr 
able.' "  We  think  the  circuit  judge  could  scarcely  be  called 
upon  to  charge  the  jury  upon  the  effect  of  "many  fortuitotis 
circumstances"  in  relation  to  the  proximate  cause  of  an  event. 
We  think,  however,  the  circuit  judge  gave  the  jury  sound  propo- 
sitions of  law  when  he  charged,  at  defendant's  request:  "The 
eleventh  I  give  you :  'I  further  charge  you  that  an  injury  iksA 
could  not  have  been  foreseen  or  reasonably  anticipated  as  the 
probable  result  of  an  act  of  negligence  is  not  actionable.'  That  I 
charge  you  to  be  the  law.  The  twelfth  I  give  you :  'I  further 
charge  you  that  an  injury  that  is  not  the  natural  consequenoe 
of  an  act  of  negligence,  and  that  would  not  have  resulted  irom 
it  but  for  the  interposition  of  a  new  and  independent  cause,  is 
not  actionable.'  "    This  exception  la  overruled. 

Appellant's  next  exception  is:  "Tenth.  Because  his  honor 
erred  in  holding  as  follows :  The  test  is,  was  that  so  built  ? 

VOL.  VTT — i5. 
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Would  a  man  of  ordinary  prudence  and  foreei^t  and  reason 
build  them  in  the  condition  that  was  ?  Any  rule  that  does  sot 
come  up  to  that  mark  is  not  competent.'  "  We  might  decline  to 
consider  this  exception  in  its  present  shape^  but^  inasmuch  as 
it  is  near  the  end  of  appellant's  exceptions^  we  will  pass  upon  it 
As  we  understood  it,  when  the  circuit  judge  was  passing  upon 
the  question  of  the  admissibility  of  the  rule  of  the  Society  of  the 
American  Electrical  Engineers  as  to  the  construction  of  wires, 
etc.,  and  after  he  had  held  such  testimony  incompetent,  Mr. 
Mordecai,  as  defendant's  attorney,  said :  ^^It  was  not  unusual  or 
improper  to  authorize  these  lines  to  be  built,  and  to  be  as  near 
in  proximity  to  this  building  as  it  was."  Then  it  was  that  the 
circuit  judge  remarked:  "That  would  not  be  the  test.  The  test 
is :  Was  that  so  built  ?  Would  a  man  of  ordinary  prudence  and 
foresight  and  reason  build  them  in  the  condition  that  was? 
Any  rule  that  does  not  come  up  to  that  mark  is  not  competent" 
Thus  it  is  made  manifest  that  this  was  no  charge  of  Judge  Gast 
to  the  jury.  It  was  more  like  a  running  discussion  between 
lawyer  and  judge  relating  to  the  care  required  of  a  telegraph 
company  in  the  construction  of  its  lines.  And  this  discussion 
was  after  the  judge  had  already  decided  that  such  rules  were  in- 
competent.    Let  the  exception  be  overruled. 

The  last  exception  is  as  follows :  "Twelfth.  Because  his  honor 
erred  in  using  the  following  language :  'I  mean  by  that  this :  If 
a  telegraph  line  is  so  constructed  as  not  to  be  properly  insu- 
lated to  carry  off  a  current  of  electricity,  and  by  reason  of  the  de- 
fect, and  the  close  proximity  to  the  property  of  another,  in- 
duced the  agency  of  any  force,  by  the  act  of  God,  to  destroy  the 
property  (in  this  case,  say,  through  the  careless  management 
or  careless  erection  or  maintenance  of  this  line),  then  the  party 
would  be  responsible, — would  be  indirectly  conveying  the  act  of 
God  to  this  particular  property,  under  these  circimistances, — 
in  that,  using  the  language  herein  quoted,  his  honor  charged 
upon  the  facts."  We  cannot  view  the  language  of  the  circuit 
judsre  as  in  any  who  commentinfi:  upon  the  testiraonv  offered. 
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All  he  is  doing  in  what  he  says  is  to  illustrate  the  rule  of  law 
governing  telegraph  companies.  Let  the  exception  be  overruled. 
It  is  the  judgment  of  this  court  that  each  of  the  judgments 
appealed  from  in  the  two  causes  heard  together  be  aflSrmed  in 
this  court,  and  that  the  clerk  of  this  court  send  a  remittitur 
down  in  each  entitled  action. 


Note. — See  note  2  at  end  of  Part  III. 


J.  C.  Griffith,  Administrator,  v.  New  England  Telephone 

AND  Telegraph  Company. 

Vermont  Supreme  Court,  Sept.  19,  1900. 

(72  Vt.  441.) 

Death  by  lightning  conveyed  over  telephone  wire. 

(Head-note  to  official  report) : 

The  business  of  maintaining  and  operating  a  telephone  line,  as  shown  by 
the  evidence  referred  to  in  the  opinion,  is  one  that  requires  special 
knowledge  and  skill  in  the  construction,  inspection  and  repair  of  the 
line  and  instruments,  and  in  the  use  of  known  and  approved  devices, 
if  any  there  be,  to  guard  against  harmful  effects  to  persons  and  prop- 
erty from  electricity  which  may  be  conducted  over  the  line  and  into 
the  instrument. 

It  follows  that  a  telephone  company,  in  contracting  to  place  and  main- 
tain its  instruments  in  connection  with  its  wires  for  the  use  of  its 
patrons  in  dwellings  and  other  buildings,  in  the  absence  of  stipulations 
to  the  contrary,  is  deemed  to  have  undertaken  to  possess  and  exercise 
special  knowledge  and  skill  in  respect  to  the  maintenance  and  operation 
of  a  telephone  line. 

If,  in  the  exercise  of  the  care  of  a  prudent  man  in  like  circumstances,  a 
telephone  company  has  reasonable  grounds  to  apprehend  that  lightning 
will  be  conducted  over  its  wires  to  and  into  a  house,  in  which  it  has 
placed  one  of  its  instruments,  and  there  do  injury  to  persons  or  prop- 
erty, and  there  are  known  and  approved  devices  for  arresting  or  divid- 
ing such  lightning  so  as  to  prevent  such  injury  therefrom,  then  it  is 
the  duty  of  the  company  to  exercise  due  care  in  selecting,  placing  and 
maintaining  such  known  and  approved  devices  as  are  reasonably  neces- 
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sary  to  guard  against  accidents  fairly  to  be  expected  to  occur  fron 
lightning  when  conducted  into  a  house  over  telephone  wires. 

When  there  is  evidence  to  show  that  an  injury  was  inflicted  by  a  por- 
tion of  a  diffused  bolt  of  lightning,  such  that  it  could  be  controUcd 
when  upon  a  telephone  wire  by  the  use  of  known  and  approved  appli- 
ances, and  the  jury  so  find,  the  general  question  of  whether  a  bolt  of 
lightning  can  be  controlled,  in  its  passage  from  the  clouds  to  the  earth, 
by  any  human  agency,  is  not  involved. 

In  this  case  there  was  evidence  tending  to  show  that  the  deoedent,  while 
sitting  under  a  telephone  instrument,  maintained  in  his  house  by  the 
defendant  company  under  a  contract  with  him,  was  killed  during  a 
sudden  storm  by  a  portion  of  a  diffused  bolt  of  lightning  carried  into 
his  house  and  to  said  instrument  over  the  defendant's  wire,  and  that 
the  portion  of  the  force  of  lightning  by  which  he  was  so  killed  might 
have  been  safely  conducted  to  earth  by  known  and  approved  appliances, 
and  that  such  appliances  were  not  provided  by  the  defendant.  There 
was,  therefore,  evidence  from  which  the  jury  might  find  that  negli- 
gence on  the  part  of  the  defendant  was  the  cause  of  the  decedent's 
death. 

Upon  the  question  of  contributory  negligence  on  the  part  of  the  decedent, 
the  evidence  was  not  so  decisive  either  way  as  to  leave  no  room  for 
reasonable  doubt  or  opposing  inferences,  and  that  question  was,  there- 
fore, properly  for  the  jury. 

The  facts,  circumstances  and  surroundings,  which  the  evidence  tended  to 
show,  might  properly  be  considered  in  the  light  of  the  common  and 
extensive  use  of  telephones  and  the  manner  and  places  of  their  use. 

Cases  of  this  series  cited  in  opinion:  Broicn  v.  Edison  Elec.  Ilium.  Co.  of 
Baltimore,  vol.  7,  p.  570;  McKay  v.  Edison  Elec.  Ilium.  Co.,  vol.  6, 
6,  p.  223;  Griffin  v.  United  Elec.  Light  Co.,  vol.  G,  p.  252;  Perham  v. 
Portland  Ocn.  Elec.  Co.,  vol.  7,  p.  487. 

Appeal  by  defendant  from  judgment  rendered  upon  a  verdict 
for  plaintiff,  Rutland  County. 

G.  E.  Lawrence  and  Butler  <f  Moloney,  for  y)laintiff. 

Ilunton  &  Stickney,  for  defendant. 

Start,  J. :  The  evidence  tended  to  show  that  the  plaintiff^ 
intestate.  Dr.  Sawyer,  was  killed  by  lightning  while  sitting  in  his 
house,  under  a  telephone  instrument  o\^Tied  by  the  defendant, 
and  by  the  defendant  there  placed,  maintained,  and  connede^l 
with  its  telephone  line  and  instruments  under  a  contract  to  df> 
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80  for  a  stipulated  rent  to  be  paid  by  the  deceased.  The  plain- 
tiff claims  that  the  lightning  came  to  and  entered  the  house  over 
the  defendant's  telephone  wire;  that  the  defendant  was  negli- 
getnt  in  that  it  did  not  provide  and  maintain,  in  connection  with 
its  wires  and  instruments,  any  appliance  to  conduct  the  light- 
ning to  the  ground,  or  out  of  the  house,  without  injury  to  the  in- 
mates therein ;  and  that  the  deceased  came  to  his  death  by  reason 
of  such  neglect.  It  appears  that  telephone  wires  from  strokes 
of  lightning,  atmospheric  conditions,  and  by  coming  in  contact 
with  electric  light  and  trolley  wires,  may  become  charged  with 
electricity  so  as  to  endanger  life  and  property.  And  the  evi- 
dence tended  to  show  that,  in  the  absence  of  proper  appliances 
and  ground  connections,  a  current  of  electricity  may  jump  from 
a  telephone  wire  or  instrument.  In  view  of  these  facts,  and 
others  that  will  be  herein  referred  to,  it  is  clear  that  the  business 
of  maintaining  and  operating  a  telephone  line  is  one  that  re- 
quires special  knowledge  and  skill  in  the  construction,  inspec- 
tion, and  repair  of  the  line  and  instruments,  and  in  the  use  of 
known  and  approved  devices,  if  any  there  be,  to  guard  against 
harmful  effects  to  persons  and  property  from  electricity  which 
may  be  conducted  over  the  line  and  into  the  instruments,  and  the 
defendant,  in  engaging  in  the  business,  and  in  contracting  to 
place  and  maintain  its  instruments  in  connection  with  its  wires 
for  the  use  of  its  patrons  in  dwellings  and  other  buildings,  in 
the  absence  of  stipulations  to  the  contrary,  is  deemed  to  have 
imdertaken  to  possess  and  exercise  such  knowledge  and  skill. 
10  Am.  &  Eng.  Ency.  Law  (2d  Ed.),  872;  Brown  v.  Edison 
Illuminating  Co.  (Md.),  7  Am.  Electl.  Cas.  576,  46  L.  R.  A. 
745 ;  McKay  t\  Southern  Bell  Telephone  Co,,  6  Am.  Electl.  Cas. 
223,  111  Ala.  387,  56  Am.  St.  Rep.  59 ;  Griffin  v.  United  Elec- 
tric Light  Co,,  6  Am.  Electl.  Cas.  252,  164  Mass.  492,  49  Am. 
St  Rep.  477 ;  Perham  v,  Portland  Electric  Co.,  7  Am.  Electl. 
Cas.  487,  33  Greg.  451,  72  Am.  St.  Rep.  730.  Having  under- 
taken to  place  and  maintain  the  instrument  in  the  house,  and 
connect  it  with  its  telephone  line  for  tlie  use  of  the  deceased,  in 
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80  doing  it  was  under  a  duty  to  exercise  the  care  of  a  prudent 
man  in  like  circumstances.  If,  while  in  the  exercise  of  such 
care,  it  had  reasonable  grounds  to  apprehend  that  lightning 
would  be  conducted  over  its  wires  to  and  into  the  house,  and 
there  do  injury  to  persons  or  property,  and  there  were  known 
and  approved  devices  for  arresting  or  dividing  such  lightning 
so  as  to  prevent  injury  therefrom  to  the  house  or  persons  therein, 
then  it  was  the  defendant's  duty  to  exercise  due  care  in  select- 
ing, placing,  and  maintaining,  in  connection  with  its  wires 
and  instruments,  such  known  and  approved  appliances  as  were 
reasonably  necessary  to  guard  against  accidents  that  might  fairly 
be  expected  to  occur  from  lightning  when  conducted  to  and  into 
the  house  over  its  telephone  wires.  The  questions  reserved  for 
consideration  are  whether  the  evidence  tended  to  show  a  neglect 
of  duty  on  the  part  of  the  defendant  in  these  respects;  and 
whether  the  deceased,  while  in  the  exercise  of  due  care  on.  his 
part,  came  to  his  death  by  reason  of  such  neglect. 

The  evidence  tended  to  show  that  at  the  time  Dr.  Sawyer  was 
killed  one  of  the  defendant's  telephone  poles  was  struck  by  light- 
ning at  a  point  about  one-quarter  of  a  mile  northeast  of  Dr. 
Sawyer's  house;  that  the  lightning  seemed  to  spread  and  go  in 
different  directions,  the  wires  being  lit  up,  and  seeming  to  be  all 
ablaze;  that  this  pole  was  split  in  two,  and  several  other  poles 
in  the  immediate  vicinity,  and  in  the  direction  of  Dr.  Sawyer's 
house,  were  injured,  and  the  wire  severed ;  that  at  a  point  a  mile 
and  a  half  beyond  Dr.  Sawyer's  house  the  wire  was  woimd 
around  a  lead  pipe  that  was  found  to  be  melted,  and  in  the  oppos- 
ite direction  from  Dr.  Sawyer's  house,  at  Putnamsville,  traces 
of  electricity  were  found  upon  an  instrument;  that  just  before 
the  lightning  struck  the  defendant's  telephone  line  Dr.  Sawyer 
was  seen  sitting  in  his  house,  under  the  telephone  instrument, 
reading  from  a  book ;  that,  just  after,  his  hair  was  discovered  on 
fire,  and  red  lines  wore  found  extending  down  his  neck,  chest, 
and  side ;  that  the  traces  of  electricity  were  found  on  the  carpet, 
paper,  and  floor  under  the  chair  in  which  he  was  sitting;  that 
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these  were  the  only  marks  to  indicate  that  lightning  had  entered 
the  house;  that  no  device  as  a  safeguard  or  protection  against 
electrical  disturbances  was  attached  to  or  connected  with  the  in- 
strument, except  on  top,  where  there  was  a  device,  consisting 
of  two  metal  plates,  which,  to  be  complete,  should  be  furnished 
with  a  wire  attached  to  one  of  the  plates  and  running  to  the 
ground,  and  between  the  two  plates  was  a  plug  intended  to 
"short  current  the  two  plates  without  entering  the  bell  cell,"  but, 
owing  to  a  defect  in  the  construction  of  the  instrument,  the 
plug  did  not  serve  the  purpose  for  which  it  was  intended.  This 
testimony  tends  to  show  that  when  the  lightning  struck  the  de- 
fendant's telephone  poles  it  diffused,  and  went  to  earth  by  tele- 
phone poles  in  the  immediate  vicinity,  and  over  a  wire  leading 
to  Putnamsville,  and  in  an  opposite  direction  over  a  wire  to 
Wheeler's ;  and  that  in  going  to  earth  by  way  of  Putnamsville 
a  part  of  the  current  passed  over  the  wire  to  and  into  Dr. 
Sawyer's  housa  In  the  absence  of  any  other  strokes  of  lightning 
at  that  time  in  the  vicinity,  and  of  any  marks  about  the  house 
that  indicated  that  lightning  had  entered  it  in  any  other  way, 
the  jury  could  properly  infer  from  the  facts  which  the  evidence 
tended  to  show  that  the  lightning  which  killed  Dr.  Sawyer 
came  to  and  entered  the  house  over  the  defendant's  telephone 
wire.  The  defendant  contends  that  the  force  which  killed  Dr. 
Sawyer  could  not  have  been  controlled,  diverted,  or  interrupted 
by  human  agency.  A  determination  of  this  question  requires 
a  consideration  of  the  evidence.  As  we  have  seen,  the  evidence 
tended  to  show  that  the  lightning  struck  the  defendant's  tele- 
phone pole  a  quarter  of  a  mile  from  Dr.  Sawyer's  house;  that 
it  diffused,  and  went  to  earth  by  several  different  routes;  and 
that  only  a  small  portion  of  that  force  went  to  Dr.  Sawyer's 
house.  If  the  jury  found  as  this  evidence  tended  to  show,  then 
they  were  not  called  upon  to  find  whether  any  human  agency 
can  control  the  course  of  a  bolt  of  lightning  in  its  passage  from 
the  clouds  to  the  earth.  In  that  event  they  were  only  required 
to  find  whether  the  coursp  of  such  part  of  a  bolt  of  the  lightning 
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HB  the  evidence  tended  to  show  went  to  Dr.  Sawyer^s  hause  can 
be  controlled  when  it  is  upon  a  telephone  wire,  and  in  this  ccm- 
nection  the  question  was  whether  the  particular  force  which  the 
evidence  tended  to  show  passed  over  the  defendant's  telephone 
line  and  killed  Dr.  Sawyer  could,  by  proper  ground  connections, 
and  by  the  use  of  known  and  approved  appliances^  have  been 
controlled  or  diverted  so  as  to  have  prevented  the  injury  there- 
from. It  appears  that  the  telephone  wire  ran  along  on  Dr. 
Sawyer's  house  for  some  distance  before  entering  the  house,  and 
the  evidence  tended  to  show  that  the  force  which  killed  Dr. 
Sawyer  passed  over  this  wire  into  the  house  without  injury  to  the 
wire  in  that  vicinity,  and  without  injury  to  the  house.  There 
were  no  marks  to  indicate  that  lightning  had  entered  the  house, 
or  that  it  had  been  in  the  immediate  vicinity,  except  the  maiks 
on  Dr.  Sawyer's  body  and  slight  marks  on  the  carpet^  p&P^y 
and  floor  \mder  the  chair  in  which  Dr.  Sawyer  was  sitting  at  the 
time  of  his  death.  There  was  evidence  tending  to  show  that 
lightning,  when  upon  a  telephone  wire^  will  go  to  earth  on  the 
first  ground  connection  that  it  comes  to ;  that  when  such  li^tning 
as  entered  Dr.  Sawyer's  house,  and  there  killed  him,  gets  upon 
a  telephone  wire,  and  passes  over  the  wire  without  injury  to  the 
wire,  it  may  be  conducted  to  earth  by  known  and  approved  ap- 
liances  for  that  purjwse,  without  injury  to  persons  or  property; 
and  that,  if  the  defendant's  line  at  Dr.  Sawyer's  house  had  been 
protected  by  such  appliances  and  had  been  properly  grounded, 
the  force  which  killed  him  would  have  gone  to  the  earth  over 
such  ground  connection,  instead  of  jumping  from  the  line  and 
passing  to  eartli  throu2:h  Dr.  Sawyer's  body.  In  this  connection, 
and  by  this  evidence,  issues  of  fact  for  the  consideration  of  the 
jury  were  ]^resented.  It  was  for  them  to  find  what  force  passed 
over  the  defendant's  telephone  line  to  Dr.  SaAv^-er's  house,  and 
there  killed  him,  and  to  find  the  extent  of  that  force.  When 
the  jury  had  found  what  the  force  was  and  its  extent,  it  was  for 
them  to  say  Avhether  there  were  known  and  approved  appli- 
ances for  arresting,  diverting,  and  controlling  such  force  so  as 
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to  prevent  injury,  and  whether  the  defendant  was  negligent  in 
not  providing  such  appliances,  and  whether  the  deceased  came  to 
his  death  by  such  neglect 

Upon  the  question  of  contributory  negligence,  the  evidence 
was  not  so  decisive  one  way  or  the  other  as  not  to  leave  a  reasr 
onable  doubt  or  room  for  opposing  inferences.  As  we  have 
seen,  the  character  of  the  business  in  which  the  defendant  was 
engaged,  and  its  undertaking  to  maintain  an  instrument  in  Dr. 
Sawyer's  house  for  his  use,  were  such  that  it  was  under  a  duty 
to  exercise  the  care  of  a  prudent  man  in  like  circumstances  in 
selecting,  placing  and  maintaining,  in  connection  with  its  wires 
and  instruments,  such  known  and  approved  appliances  and 
ground  connections  as  were  reasonably  necessary  to  guard  against 
accidents  from  lightning  striking  its  telephone  line  and  passing 
along  its  wires.  The  evidence  tended  to  show  that  a  telephone 
line,  by  the  use  of  known  and  approved  appliances,  and  by 
proper  ground  connections,  may  be  so  constructed  that  the  tele- 
j^one  instruments  will  be  comparatively  safe;  that  there  were 
no  such  appliances  or  connections  at  or  near  Dr.  Sawyer's 
house  that  were  intended,  in  their  then  condition,  to  guard 
against  accidents  from  such  lightning  as  the  evidence  tended 
to  show  killed  Dr.  Sawyer ;  that  there  was  a  plug  with  the  instru- 
ment, which  was  intended  to  be  inserted  between  the  plates  on 
the  top  of  the  instnunent  for  the  purpose  of  cutting  the  current 
of  electricity  out  of  the  instrument;  and  that  just  before  Dr. 
Sawyer  was  killed,  his  daughter  placed  tliis  plug  between  the 
plates,  but  there  was  no  ground  connection,  and  the  hole  under 
the  plates  was  too  small  to  receive  the  plug,  and,  by  reason  of 
these  defects,  it  did  not  serve  the  purpose  for  which  it  was 
intended.  There  Avas  also  evidence  tending  to  show  that  the 
storm  came  on  without  much  warning.  One  witness,  at  least, 
testified :  "It  seemed  to  come  up  sudden."  Upon  this  evidence 
it  was  for  the  jury  to  say  whether  the  deceased  knew,  or  ought 
to  have  known,  that  the  instrument  was  not  provided  with  proper 
appliances  and  ground  connection  to  guard  against  injurious 
effects  from  lightning  when  conducted  to  his  house  over  the  de- 
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f  endant's  telephone  line ;  whether  a  prudent  man,  in  like  circum- 
stances, would  have  assumed  that  the  defendanthaddone  its  duty 
in  these  respcts,  and  omitted  to  inquire  or  investigate  for  him- 
self;  whether  the  deceased  knew,  or  ought  to  have  known,  that 
a  storm  was  approaching;  and  whether  he  knew  or  ought  to  have 
known  of  any  facts  that  would  have  warned  a  prudent  man  in 
like  circumstances  of  approaching  danger,  and  caused  him  to 
take  measures  for  his  safety  by  going  to  some  other  place,  or 
doing  something  that  was  omitted  by  the  deceased*  The  facts, 
circumstances  and  surroundings  which  the  evidence  tended  to 
show  were  such  that  fair-minded  men  might  reasonably  draw 
different  conclusions,  and  were  such,  when  considered  in  the 
light  of  the  common  and  extensive  use  of  telephones^  and  the 
manner  and  place  of  using  them,  that  a  fair-minded  man  mi^t 
reasonably  say  that  the  deceased,  at  the  time  he  came  to  his 
death,  was  intently  reading  in  his  library,  wholly  unconsciovLB 
of  the  danger  to  which  he  was  exposed ;  and  that  in  this  he  was 
doing  as  a  prudent  man,  under  like  circumstances,  would  be 
very  likely  to  do.  The  question  of  whether  the  deceased  was  in 
the  exercise  of  due  care  was  for  the  jury.    Judgment  afBrmed. 

Note. — In  a  note  to  this  case  in  the  Central  Law  Journal,  the  following 
cases  of  this  series  are  collated  as  bearing  upon  the  same  general  sub- 
ject: Giraudi  v.  Elec.  Imp.  Co.,  vol.  5.  p.  318;  Perhnm  v.  Portland  Eleo. 
Co.,  ante  J  p.  487;  Ahern  v.  Oregon  Telcph.  Co.,  vol.  4,  p.  349;  8.  W,  Teleph, 
Co.  V.  Robinson,  vol.  4,  p.  342;  N.  Y.  dc.  Teleph.  Co.  v.  Bennett,  ante,  p. 
543;  Jackson  v.  Wisconsin  Teleph.  Co.,  vol.  5,  p.  335;  also.  Hand  v.  Tele- 
phone Supply  Co.,  1  Lack  Leg.  News,  351. 
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National.  Fibe  Insurance  Company  et  al.  v.  Denvsb  Con- 
solidated Electeic  Company  et  ai- 

Colorado  Court  of  Appeals,  Feb.  11,  1901. 
Fire  caused  by  defective  insulation. 

An  electric  light  company  lighting  a  building  under  contract,  is  not 
responsible  for  injury  by  fire  caused  by  defective  wiring  of  the  building 
1^  other  contractors,  unless  it  have  knowledge  of  such  defect. 

Snch  knowledge  is  not  to  be  imputed  from  the  fact  that  a  superintendent 
of  construction  of  the  company,  not  shown  to  be  an  officer  or  director 
or  to  have  examined  the  wires,  or  to  have  been  in  the  company's  emploj 
when  the  loss  occurred, — casually  saw  the  work  as  it  was  going  on. 

Evidence  held  insufficient  to  establish  that  a  fire  was  caused  by  an  electrio 
current. 

An  electric  lighting  company  is  not  responsible  for  the  statement  of  a 
mere  workman,  sent  to  repair  a  fixture,  that  the  same  was  safe,  it  not 
appearing  that  the  workman  was  competent  or  authorized  to  advise^ 
or  that  the  person  to  whom  the  statement  was  made  was  authorized 
to  make  inquiry. 

Appeal  from  judgment  of  District  Coart^  Arapahoe  Oouii:!^, 
in  favor  of  defendant. 

B,  W.  Ba/rger,  Piatt  Bogers,  and  Percy  Wilson,  for  appel- 
lants. 

/.  N.  Stevens  and  F.  W.  Lienau,  for  appellees. 

BissELL,  P.  J. :  This  is  a  case  without  a  prototype.  We  have 
been  cited  to  none  at  aU  similar,  nor  to  any  precedent  which  in 
our  judgment  even  remotely  tends  to  uphold  the  cause  of  action 
stated.  This  neither  demonstrates  nor  tends  .to  demonstrate 
that  the  plaintiffs  have  suffered  no  wrong,  nor  that  they  are 
without  a  remedy  for  that  stated,  but  it  leads  the  court  to  be 
somewhat  critical  in  the  examination  of  the  positions  which  the 
appellants  have  assumed. 
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The  suit  was  begun  by  some  ten  or  a  dozen  insuranoe  com- 
panies against  the  Denver  Consolidated  Electric  Ckympany  to 
recover  the  amount  which  they  had  paid  to  the  depot  oom^panj 
for  a  loss.  In  March,  1894,  fire  broke  out  in  the  Unicm  dqx)t, 
and  pretty  nearly  destroyed  one  end  of  the  building,  and  the 
insurance  companies  wetre  compelled  to  pay  some  $60,000  for 
the  loss.  After  paying  it  they  brought  this  suit  against  the 
electric  company  for  reimbursement  Disregarding  any  discis- 
sion of  the  query  whether  the  insurance  companies  could  main- 
tain such  a  suit  imder  any  circumstances,  even  thou^  the  eleo- 
tric  company  had  been  responsible  for  the  fire,  we  shall  put  the 
affirmance  on  the  precise  ground  that  they  failed  to  make  any 
proof  or  offer  any  evidence  which  tended,  save  most  remotely, 
to  establish  the  cause  of  the  fire.  The  companies  likewise  failed 
to  prove  or  offer  to  prove,  or  submit  evidence  which  tended  to 
prove,  that  the  electric  company  was  in  any  wise  responsible 
for  the  loss.  In  other  words,  they  wholly  failed  to  produce  any 
proof  which  would  lay  the  responsibility  for  the  fire  on  the  elec- 
tric company.  The  complaint  stated  several  causes  of  action, 
but  we  shall  dismiss  the  first  two  because  no  evidence  was  offered 
about  them.  These  related  to  the  careless  and  negligent  manner 
of  the  wiring,  the  unsafe  and  dangerous  character  of  the  wire 
used,  and  charged  that  the  fire  was  caused  by  this  negligence. 
When  it  came  to  proof,  however,  there  was  nothing  tending  to 
show  that  the  electric  company  had  anything  to  do  with  the 
wiring  or  with  the  inspection  of  the  Arires,  or  that  it  made  any 
contract  or  entered  into  any  engagement  to  keep  the  wires  in 
good  repair  and  in  a  safe  and  proper  condition.  Evidence  was 
offered  to  the  effect  that  the  building  was  wired  in  1888  by  the 
firm  of  Baxter  &  Spicer,  of  Philadelphia,  under  an  employmwit 
by  the  Union  Depot  Company,  and  that  the  electric  light  com- 
pany was  not  a  party  to  the  agreement,  and  did  not  execute  it 
What  was  done  was  done  by  the  depot  company  at  their  own  ex- 
pense and  on  their  own  responsibility.  The  electric  light  comr 
pany,  under  a  contract  with  the  depot  company,  connected  their 
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^TBtem  with  the  wiring,  and  delivered  a  current  for  use.  This 
was  the  extent  of  the  connection  between  the  two  companies,  and 
it  was  simply  a  delivery  of  a  current  for  lighting  purposes  hy 
one,  and  the  payment  of  an  agreed  price  therefor  by  the  other. 
Whatever,  therefore,  may  have  been  the  character  of  the  wiring 
or  the  nature  of  the  work,  it  was  a  matter  with  which  the  elec- 
tric company  was  not  chargeable.  If  it  was  negligently  done^^ 
the  n^ligence  was  the  negligence  of  the  depot  company  which 
put  it  in,  or  of  the  firm  which  that  company  hired,  whose  negli- 
gence would,  of  course,  be  the  negligence  of  the  depot  company 
There  was  a  total  absence  of  evidence  which  sustained  or  which 
tended  to  sustain  any  knowledge  on  the  part  of  the  electric  light 
company  of  the  character  of  this  wiring.  The  only  evidence 
which  they  presented  on  this  subject  was  that  of  Stem,  who 
testified  that  in  1888,  when  this  wiring  was  put  in  by  Baxter  & 
Sjyicer,  he  was  the  superintendent  of  construction  for  one  or 
jnore  of  the  companies  which  by  consolidation  became  the  Den- 
ver Consolidated  Electric  Light  Company ;  that  casually,  from 
time  to  time,  he  saw  this  work  as  it  was  done  by  Baxter  &  Spicer, 
— saw  the  nature  of  the  wiring  and  the  method  of  its  attach- 
ment. He  was  not  very  precise  or  positive  in  regard  to  its  char- 
acter. In  other  words,  at  the  time  the  wiring  was  put  in  he  does 
not  appear  to  have  been  particularly  impressed  with  any  negli- 
gence on  the  part  of  Baxter  &  Spicer,  nor  with  the  defective 
diaracter  of  the  wiring,  or  the  imskillful  method  of  its  attach- 
ment. At  all  events,  if  he  was  so  impressed  he  said  nothing 
about  it.  There  was  no  evidence  that  he  stated  what  he  saw  to 
any  of  the  oflScers  or  directors  of  the  electric  light  company.  So 
far  as  we  can  see,  he  was  an  employe  occupying  perhaps  a  con- 
trolling position  with  reference  to  other  workmen  in  the  service 
of  the  electric  light  company,  being  the  superintendent  of  con- 
struction ;  but  he  was  not  an  officer  of  that  company,  nor  was 
he  a  director  in  the  corporation.  He  never  examined  the  build- 
ing to  determine  whether  the  wiring  was  adequate,  nor  whether 
it  was  properly  put  in.     His  observation  was  simply  casually 
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made  as  he  went  about  the  citj  looking  after  the  oonstractiQii 
of  the  plant  of  the  electric  light  company,  and  the  oonnections 
which  were  to  be  made  with  the  various  buildings  in  the  pro- 
cess of  construction.  There  was  also  a  good  deal  of  evidence 
offered,  and  some  offered  which  was  refused,  tending  to  show 
that  the  wiring,  at  the  time  of  the  trial,  at  least,  and  possibly  at 
the  date  when  it  was  put  in,  inadequate  and  unsafe.  It  was 
what  is  known  as  "underwriter's  wire,"  which  the  experts  testi- 
fied was  not  the  best  kind  of  wire  to  be  used  about  a  building  of 
that  sort,  though  it  is  entirely  safe  if  perfectly  insulated.  There 
was  evidence  which  tended  to  show  that  the  wires  were  nm 
through  holes  in  the  rafters,  and  then  along  laths  or  slats,  and 
had  more  or  less  connection  with  the  woodwork.  There  was 
testimony  which  tended  to  show  that,  after  the  wiring  had  been 
put  in,  the  wires  had  been  unduly  loaded  with  lights,  which,  as 
the  experts  say,  tends  to  concentrate  the  heat  to  the  largest  wire, 
and  has  a  tendency  to  unduly  increase  the  heat  at  given  points, 
and,  if  at  those  points  it  strikes  the  wood,  may  char  and 
ultimately  cause  a  fire.  We  have  not  attempted  to  state  all  the 
evidence  in  this  direction,  but  this  is  substantially  the  purport 
and  tendency  of  the  proof  which  was  offered. 

There  is  another  basis  on  which  the  appellants  attempt  to 
rest  their  cause  of  action, — the  circumstances  of  the  fire.  There 
was  proof  that  in  the  evening,  along  about  11,  a  chandelier 
which  was  unlighted  in  the  ladies'  waiting  room  fell.  The 
depot  master  immediately  telephoned  the  electric  light  com- 
pany to  send  a  man  down.  For  what  purpose,  and  what  sort  of 
a  person  he  wanted  sent,  the  evidence  does  not  disclosa  There 
was  nothing  to  show  that  he  called  for  an  electrical  expert,  or  a 
man  who  was  competent  to  determine  whether  the  condition 
was  a  dangerous  one.  A  man  reported,  presumably  and  ostensi- 
bly from  the  electric  light  company.  He  examined  the  chande- 
lier, and  went  up  into  the  upper  story,  and  found  the  fuse  had 
burned  out  which  furnished  the  light  in  that  section  of  the  depot 
He  apparently  made  no  extensive  examination  of  the  condition 
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of  the  wiring.  He  was  not  requested  by  the  depot  master  to  do 
otherwise  than  to  ascertain  the  cause  for  the  fall  of  the  chande- 
lier and  the  trouble  with  the  lights,  and  to  see  that  in  this  re- 
spect everything  was  rendered  safe.  When  he  came  down  stairs 
the  depot  master  inquired  of  him  whether  there  was  any  danger, 
and  he  replied  ^^No,"  and  stated  that  it  would  be  difficult  to 
make  the  repair  that  night,  but  he  would  come  down  in  the  morn- 
ing and  repair  the  wire  and  fix  up  the  lights.  With  this  state- 
ment the  depot  master  was  satisfied,  the  employe  went  away, 
and  within  less  than  an  hour  thereafter  a  fire  broke  out  We 
do  not  know,  nor  are  we  advised  by  the  record,  whether  this  was 
caused  by  the  electric  current  We  do  know  that  the  insulated 
oovering  on  the  wire  in  one  of  the  rooms  was  being  consumed, 
to  the  observation  of  one  of  the  employes  of  the  railroad  com- 
pany, and  we  do  know  from  the  expert's  testimony  that  this 
indicated  that  some  fuse  had  failed  to  bum  out,  and  that  there 
was  an  imdue  current  in  that  locality.  Otherwise  than  by  a 
sort  of  guess,  there  is  nothing  to  show  that  the  fire  came  from  the 
electric  current,  although  for  the  purposes  of  this  decision,  we 
are  quite  willing  to  assume  that  it  did. 

There  are  many  reasons  why  this  judgment  in  favor  of  the 
electric  light  company  should  be  sustained.  There  was  no  com- 
petent evidence  which  established  any  responsibility  on  the  part 
of  the  electric  light  company  for  the  original  wiring  or  for  its 
inspection.  The  wiring  was  done  by  a  concern  with  which  the 
electric  light  company  had  no  connection.  The  depot  company 
hired  them  and  paid  for  the  work,  and  they,  and  they  only,  were 
responsible  to  the  depot  people  for  the  character  of  what  was 
done.  Manifestly,  under  these  circumstances,  the  electric  light 
company  cannot  be  holden  for  any  defect  either  in  the  charac- 
ter of  the  material  used,  or  in  the  negligent  and  unskillful  per- 
formance of  the  work.  To  state  the  evidence  and  to  state  the 
situation  is  to  dispose  of  this  proposition.  The  only  theory  on 
which  it  is  sought  to  hold  the  electric  light  company  is  that  they 
had  knowledge  of  the  insufficient  character  of  the  wire  and  the 
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defective  construction,  and,  being  advised  of  the  dangarous 
character  of  the  current  which  they  were  to  supply,  they  were 
bound  to  advise  the  depot  company  about  it^  and  had  no  ri^t  to 
make  the  connection  and  turn  the  current  on  without  advising 
the  depot  company  of  the  danger  attending  the  use  of  electricity 
for  lighting  purposes,  and  especially  about  the  danger  of  turning 
on  the  current  where  the  wiring  was  of  the  sort  and  the  woA 
of  the  description  which  the  proof  disclosed.  We  do  not  think 
either  proposition  can  be  maintained,  nor  that  there  is  anything 
in  the  case  which  justifies  the  application  if  defensible.  In  the 
first  place,  there  is  nothing  which  demonstrates  that  the  electric 
light  company  had  any  knowledge  either  of  the  defective  oharao- 
ter  of  the  wiring  or  of  the  negligent  or  unskillful  construction. 
Stern's  knowledge  is  not  the  knowledge  of  the  electric  light  ami- 
pany,  nor  can  any  information  which  he  acquired,  in  view  of 
the  way  in  which  he  acquired  it,  be  imputed  to  that  corporation. 
He  was  not  the  general  agent  of  the  corporation.  He  was  an 
employe  charged  with  certain  duties,  and,  though  those  duties 
weore  of  a  supervisory  nature,  they  in  no  sense  made  him  the 
representative  of  the  corporation,  so  that  it  would  be  charged 
with  the  knowledge  which  he  casually  acquired  in  going  about 
the  city.  Since  there  was  no  connection  between  the  TTnion 
Depot  Company  and  the  electric  light  company,  and  because  the 
work  was  being  done  by  an  outside  firm  on  employment  by  the 
depot  corporation,  we  think  it  quite  clear  that  the  knowledge 
acquired  by  Stem  was  not  knowledge  brought  home  to  the  cor- 
poration. We  do  not  need  to  discuss  or  consider  what  the  rule 
is  in  those  cases  where  knowledge  has  once  been  brought  home 
to  a  corporation  or  to  an  agent  of  a  corporation,  and  the  event 
out  of  which  their  responsibility  is  supposed  to  grow  occurs 
long  subsequent  to  the  acquisition  of  the  knowledga  This  is  a 
matter  which  admits  of  discussion,  but  we  are  not  required  to 
express  an  opinion  about  it.  It  is  always  true  that  a  principal 
is  not  bound  by  knowledge  acquired  by  an  agent  unless  that 
knowledge  is  present  to  the  agent's  mind  at  the  time  of  the 
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transaction  out  of  which  the  responsibility  grows.  We  need 
only  cite  one  authority  to  it  Campbell  v.  Bank,  22  Colo.  177, 
43  Pac  1007.  This  case  is  not  directly  in  point,  nor  has  our 
attention  been  called  to  one  which  seems  to  be  entirely  appli- 
cable. If  Stem  ever  acquired  any  knowledge,  it  was  entirely 
unofficial,  and  it  was  not  at  the  time  of  a  transaction  between 
the  Union  Depot  CJompany  and  his  employers.  So  far  as  the  evi- 
dence discloses,  he  never  communicated  the  information  to  any 
of  the  officers  or  directors  of  tlie  corporation.  The  fire  happened 
years  after  the  wiring  was  done,  and  years  after  the  connection 
was  made.  It  is  not  certain  that  Stem  was  in  the  employ  of  the 
electric  light  company  when  the  fire  occurred.  To  attempt  to 
charge  the  electric  light  company  with  responsibility  because 
of  this  casual  knowledge,  which  was  not  communicated,  and  of 
which  they  were  not  advised  when  they  made  the  connection  and 
delivered  the  light,  and  of  which  they  never  had  information, 
so  far  as  tlie  proof  shows,  would  carry  the  doctrine  of  the  respon- 
sibility of  the  principal  because  of  the  knowledge  of  his  agent 
to  a  limit  which  is  not  recognized  by  any  of  the  cases,  and 
which  is  not  justified  by  any  legal  principle.  We  do  not  assent 
to  the  position  which  the  appellants  take, — that  the  electric  light 
company  had  no  business  to  deliver  the  current  without  inform- 
ing the  depot  company  of  the  danger  attending  its  use,  and  par- 
ticularly of  the  danger  attending  its  use  where  the  wiring  was  de- 
fective or  its  construction  unskillful  and  negligent.  Where 
parties  undertake  to  wire  their  own  property,  and  then  apply  to 
a  light  company  to  deliver  a  current  to  light  the  building,  they 
must  be  assumed  to  take  all  risks  resulting  from  the  character 
of  the  wire  which  is  put  in  the  building,  and  the  method  of 
construction  which  is  adopted  in  putting  it  in.  We  do  not  believe 
that  the  principle  contained  in  some  cases  to  which  our  atten- 
tion has  been  called,  notably,  Lannen  v.  Oaslight  Co,,  44  N.  Y. 
459 ;  Farrant  v.  Barnes,  2  C.  B.  (N.  S.),  563 ;  Thomas  v.  Win- 
Chester,  6  N.  Y.  397  ]Wellington  v.  Oil  Co.,  104  Mass.  64,— is 
at  all  applicabla    In  those  cases,  it  will  be  observed,  the  injury 
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was  done  to  an  individual  because  of  the  undisclosed,  dangerouft 
character  of  the  material  sold,  or  the  negligent  conduct  of  an 
agent.    They  were  not  cases  in  which  injury  was  done  to  prop- 
erty.    Besides,  the  dangerous  character  of  the  article  was  not 
known,  understood,  or  readily  ascertainable  by  the  individual 
to  whom  the  stuff  was  furnished.    This  is,  of  course,  tnie  with 
reference  to  explosive  oil,  with  reference  to  the  nitric  add  ca^ 
boy,  and  with  reference  to  the  extract  of  beUadonna.    No  sodi 
condition  or  circumstances  attended  the  supply  of  the  electric 
current     It  is  a  matter  of  conmion  knowledge,  and  in  fact  of 
universal  knowledge,  that  an  electric  current  is  dangerous,  and 
must  be  discreetly  and  prudently  handled  in  order  to  avoid 
danger  either  to  life  or  to  property.    We  are  quite  ready  to  con- 
cede that,  when  an  electric  light  company  undertakes  to  supply 
a  dangerous  current  to  a  dwelling  house  or  to  a  building,  they 
are  bound  to  see  that  the  wires  they  put  in  and  the  connections 
they  make  are  properly  insulated  and  protected,  so  that  no  harm 
will  come  to  tlie  property.    Where,  however,  they  are  only  em- 
ployed to  deliver  the  current  by  connection  with  wiring  already 
made  by  the  individual  who  owns  the  property,  it  seems  to  m 
that  their  responsibility  ends  when  the  connection  is  property 
made  imder  proper  conditions,  and  they  deliver  the  current  in  a 
manner  which  will  protect  both  life  and  property.     We  do  not 
believe  any  such  responsibility  rests  on  the  company  as  to  require 
them  to  advise  the  persons  who  apply  for  the  connection  that 
they  must  see  to  it  that  the  wiring  is  of  a  certain  dass  or  descrip- 
tion, that  it  is  insulated  in  a  particular  manner,  and  that  there 
is  no  connection  between  it  and  the  woodwork,  and,  failing  in 
this,  that  they  ^vill  be  liable  for  any  damages  which  may  happan 
because  of  the  negligent  or  unskillful  nature  of  the  construction. 
When  parties  wire  houses,  they  are  supposed  to  have  done  it  in- 
telligently, and  to  have  hired  competent  persons  for  the  purpose, 
to  whom  alone  they  must  look  in  case  the  work  is  impn>perly 
and  unskillfuUy  dona 

There  is  still  another  reason  why  the  appellants  must  fail 
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They  did  not  show  that  the  electric  light  company  was  responsi- 
ble for  the  conduct  of  the  man  who  was  sent  there  to  look  after 
the  property  at  the  time  the  chandelier  fell.  There  is  no  proof 
that  the  depot  master  had  any  right  to  either  inquire  of  the  em- 
ploye, or  rely  on  his  answer,  in  settling  the  question  of  the 
presence  or  absence  of  danger.  The  chandelier  fell,  and  natu- 
rally put  out  some  of  the  lights,  and  they  telephoned  for  a  man 
to  come  and  attend  to  the  matter.  This  he  did,  and  when  he 
went  up  to  the  locality  of  the  accident  he  discovered  that  the 
fuse  had  burned  out,  which  put  out  the  light,  and  probably 
caused  the  destruction  of  the  wire,  which  permitted  the  chande- 
lier to  fall,  though  the  latter  proposition  is  not  dear.  When  he 
came  down  he  was  inquired  of  by  the  depot  master  whether 
there  was  any  danger,  to  which  he  responded  "Na"  There  is 
nothing  which  demonstrates  that  he  could  bind  the  light  company 
by  this  declaration.  A  workman  sent  to  repair  is  not  necessarily 
one  who  is  competent  to  advise.  It  might  be  true  the  electric 
light  company  would  be  quite  willing  to  be  held  responsible  for 
the  work  done  by  the  employe,  or  held  responsible  for  his  exam- 
ination as  to  what  ought  to  be  done  in  an  emergency  of  that  de- 
scription. This,  however,  in  no  manner  establishes  the  fact 
that  the  company  would  be  willing  to  be  held  responsible^  oar 
ought  to  be  held  responsible,  for  a  statement  that  the  general 
situation  was  such  as  to  be  free  from  danger.  This  would  as- 
sume a  knowledge  on  his  part  of  the  condition  of  the  wiring  all 
over  the  building,  and  would  presume  an  examination  of  the 
general  situation  to  enable  him  to  answer  that  direct  question^ 
and  so  answer  it  that  the  depot  company  could  rely  on  it, 
and  in  case  of  failure  hold  the  electric  light  company  responsi- 
ble. We  do  not  believe  his  agency  or  his  relations  to  the  company 
were  sufficiently  established  to  bind  the  company  by  his  declara- 
tions. Even  though  this  position  be  not  well  taken,  it  is  true, 
on  the  evidence,  that  the  condition  was  not  such  as  to  require 
that  the  current  should  be  shut  off  when  the  employe  went  there. 
It  is  quite  possible  that  his  statement  was  absolutely  trua    It  is 
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likewise  possible  that  there  may  have  been  elsewhere  in  the 
building  defective  material  or  n^ligent  oonstmction  which  re- 
sulted in  the  fire.  It  is  equally  possible,  and  the  contrary  pre- 
sumption may  not  be  indulged  in  under  the  evidence,  that  the 
fire  did  not  break  out  because  of  the  accident,  or  of  anything 
resulting  from  it,  but  because  of  the  condition  which  had  there- 
tofore existed,  and  which  culminated  when  the  connection  with 
the  chandelier  broke.  The  testimony  of  the  experts  is  to  the 
point  that  where  the  insulation  is  defective  and  the  wiring  is 
iH  attached  to  woodwork,  with  an  excess  current,  it  may  char  and 

break  out  in  fire.  This  may  be  precisely  what  happened.  There 
is  nothing  which  tends  to  prove  that  the  fire  was  caused  by  the 
breakage  which  the  employe  was  sent  to  investigate  and  repair. 
We  think,  however,  the  aflBrmance  of  the  judgment  can  be  very 
safely  rested  on  the  broad  proposition  that  the  electric  light  com- 
pany had  nothing  to  do  with  the  furnishing  of  the  wiring  which 
was  put  into  the  building,  or  with  its  attachment  to  the  structure, 
and,  if  any  injury  happened  or  a  fire  broke  out  because  of  de- 
fective wiring  or  negligent  construction,  it  is  a  matter  for  which 
that  corporation  cannot  be  held  responsible.  The  depot  company 
hired  an  independent  firm  to  put  it  in,  and  neither  they  nor 
anybody  in  privity  with  them  can  look  to  anybody  except  the 
contractors  who  did  the  work.  We  can  discover  nothing  in  the 
proof  which  would  warrant  us  to  disturb  the  judgment,  which 
will  accordingly  be  affirmed.    Affirmed. 

Note. — See  note  2  at  end  of  Part  III. 
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Peteb  Anderson  v.  Inland  Telephone  and  Telegraph  Com- 
pany. 

Washington  Supreme  Court,  July  1,  1898. 

(19  Wash.  575.) 
Injuby  to  employe  by  shock. 

An  insulator  on  a  pole  used  in  common  by  a  street  railway  company  and 
a  telephone  company  broke,  thus  causing  a  span  wire  to  come  in  contact 
with  the  charged  trolley  wire.  An  employe  of  the  telephone  company 
touched  the  span  wire  and  received  a  fatal  shock.  It  appeared  that 
inspection  was  one  of  the  duties  of  linemen;  and  he  had  with  him 
apparatus  for  testing  the  wire.  Held,  that  he  had  no  right  of  recovery 
against  his  employer,  the  telephone  company. 

Cases  of  this  series  cited  in  opinion:  Flood  v.  W.  U.  Tel,  Co.,  vol.  4,  p. 
402 ;  Dixon  v.  W.  U,  Tel.  Co.,  vol.  6,  p.  370. 

Appeal  by  defendant  from  judgment  of  Superior  Court, 
Spokane  County. 

Blake  &  Post,  for  appellant. 

Wirt  W,  Saunders  and  T7.  J.  Thayer,  for  respondent. 

Dunbar,  J. :  The  respondent,  a  servant  of  the  Inland  Tele- 
phone &  Telegraph  Company,  brought  an  action  against  the 
said  telephone  company  and  the  Spokane  Street  Railway  Com- 
pany. The  complaint  alleges  that,  at  the  time  the  accident  oc- 
curred, the  plaintiff  was  a  lineman  in  the  employ  of  the  Inland 
Telephone  &  Telegraph  Company ;  that  the  two  defendants  used 
in  common  a  pole  located  on  the  corner  of  Olive  and  Hamilton 
streets,  in  the  city  of  Spokane;  that  the  telephone  company  used 
said  pole  for  holding  up  telephone  wires,  and  the  street  railway 
company  had  fastened  to  said  pole  a  span  wire  or  guy  wire, 
which  ran  to  the  pole  from  the  trolley  wire  used  by  the  street 
railway  company;  that  the  plaintiff  ascended  said  pole  for  the 
puqK>se  of  stringing  a  wire  on  the  pole,  and,  while  on  the  pole, 
came  in  contact  with  the  span  wire  belonging  to  the  street  rail- 
way company,  touched  the  same,  received  an  electric  shock,  and 
fell  to  the  ground,  breaking  his  leg  as  a  result  of  said  fall ;  that 
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the  wire  which  plaintiff  touched,  which  belonged  to  the 
railway  company,  was  not  designed  or  intended  to  can 
tricity,  but  w^as  used  as  a  support  for  the  trolley  wire  t 
said  street  railway  company,  but,  through  the  careless  a] 
ligent  acts  of  the  street  railway  company,  said  wire  waf 
time  charged  with  a  strong  current  of  electricity,  and  wa 
gently  left  by  the  street  railway  company  uninsulated, 
a  dangerous  and  unsafe  condition;  that  both  of  the  defi 
knew,  and  by  the  exercise  of  reasonable  care  might  have 
\  and  that  plaintiff  did  not  know,  and  by  the  exercise  of 

able  care  could  not  have  known^  the  fact  that  said  wi 
charged  with  electricity.  Upon  the  trial  of  the  cause,  by  i 
tion,  the  street  railway  was  dismissed  from  the  action, 
judgment  was  obtained  against  the  appellant,  the  Inlan< 
phone  &  Telegraph  Company.  From  this  judgment  this 
is  taken. 

The  contention  of  the  respondent  is  that  it  is  the  du^ 
master  to  furnish  the  employe  with  a  safe  place  to  woi 
with  safe  and  suitable  machinery  or  appliances,  and  tli 
duty  is  a  continuing  one,  which  is  imposed  upon  the 
during  employment.  There  is  no  doubt  that  this  proposi 
law  is  a  correct  one,  and  it  may  be  stated  as  a  corollary 
proposition  enunciated  above,  that  the  law  charges  the 
with  knowledge  which  he  ought  to  have  had ;  and  it  is  sett 
that  he  ought  to  know  that  which  by  the  exercise  of  resu 
care  he  would  have  discovered.  Also,  it  may  be  aoce] 
universally  conceded  law  that  the  responsibility  of  the 
oannot  be  transferred  to  another,  and  that  when  a  duty 
posed  upon  him,  and  another  is  employed  by  him  to  p 
that  duty,  the  n^ligence  of  the  agent  will  be  imputed 
master.  But  this  case  must  be  considered  with  refen 
another  universally  accepted  proposition,  viz.,  that,  whei 
vant  enters  into  an  employment  which  is  necessarily  ha» 
he  will  be  presimied  to  have  assumed  all  the  ordinary  rial 
dent  to  such  service ;  and  the  fact  that  the  service  is  neoc 
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a  dangerous  one  does  not  increase  the  master's  liability  if  the 
injury  resulted  from  the  natural  and  ordinary  incidents  of  the 
undertakings  presuming,  of  course,  that  the  servant  is  a  person 
of  mature  years  and  conmion  understanding.  The  trouble  in 
this  case  is  not  so  much  to  determine  what  the  law  is  in  regard 
to  the  duties  of  master  and  servant  as  it  is  to  apply  the  group  of 
circumstances  in  the  case  to  the  law.  It  is  the  insistence  of  the 
appellant  that,  under  the  circumstances  of  this  case,  there  was 
no  duty  resting  upon  the  master  to  inspect  the  insulator  whidi 
was  the  cause  of  the  current  flowing  from  the  trolley  wire  to  the 
span  wire.  It  may  be  stated  here  that  the  insulator,  which  was  a 
porcelain  one,  broke,  by  reason  of  which  the  guy  wire  came  in 
contact  with  the  charged  wire  of  the  railway  company,  and  this 
guy  wire,  being  attached  to  the  post  which  the  respondent  was 
climbing,  was  the  wire  with  which  he  (^me  in  contact.  We  have 
examined  with  particular  care  both  the  record  in  this  case,  and 
the  cases  cited  by  respondent  and  appellant,  and  all  other  author- 
ity bearing  upon  the  case  which  we  have  been  able  to  find,  bat 
have  not  been  able  to  find  a  case  exactly  in  point,  it  being  con- 
ceded by  the  authorities  generally  that  the  proper  application 
of  well-known  principles  governing  the  responsibilities  of  mas- 
ters depends  largely  upon  the  circumstances  of  each  case.  But, 
from  such  an  investigation  as  we  have  been  able  to  make,  we 
are  forced  to  the  conclusion  that  no  absolute  duty  rested  upon  the 
master  in  this  ease  to  prevent  the  charging  of  this  guy  wire,  or, 
in  other  words,  to  preserve  inviolable  the  insulators,  so  far  as 
the  safety  of  the  respondent  is  concerned.  The  respondent  here 
was  a  lineman,  and  had  been  in  the  employ  of  the  company  for 
something  over  two  years,  working  first  as  a  ground  man,  and 
for  two  years  or  more  had  been  working  as  a  lineman. 

It  is  contended  by  the  respondent  that  the  question  of  whether 
or  not  the  respondent  was  an  inspector  is  a  question  of  fact,  upon 
^ich  the  testimony  is  conflicting,  and  that,  therefore,  the  ver- 
dict of  the  jury  upon  that  proposition  is  binding  upon  the  court. 
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We  think,  in  any  event^  the  judgment  would  have  to  be  reversed 
by  reason  of  the  infitructions  given  by  the  court ;  but,  with  the 
view  that  we  take  of  the  master's  liability  under  the  undi^ 
puted  testimony,  it  will  not  be  necessary  to  notice  these  errors 
It  is  true  that  the  respondent  testified  that  he  was  not  an  inspee 
tor,  and  that  he  also  testified,  notwithstanding  the  fact  that  he 
had  alleged  in  his  complaint  that  he  was  a  lineman,  that  he  waf 
not  a  lineman ;  but  the  testimony  was  evidently  with  reference  tc 
a  definition  or  a  statement  of  the  lineman's  duty  as  given  bj 
Mr.  Hopkins,  the  superintendent  of  the  telephone  company,  and 
the  later  testimony,  not  only  of  the  appellant,  but  of  the  respond- 
ent and  his  witnesses,  shows  conclusively,  it  seems  to  us,  that, 
while  not  nominally  an  inspector,  the  duties  of  a  lineman  em- 
braced the  duties  of  an  inspector.  Corporations  of  this  kind  act 
i'\  through  employes.     Necessarily,  they  cannot  act  in  any  other 

way.  An  inspection  of  their  lines  and  posts  and  insulators  must 
be  made  by  the  employes.  In  this  case  it  is  an  admitted  fact  that 
there  was  no  regular  inspector  and  no  inspectors  other  than  the 
linemen.  It  is  true  that  some  of  the  railroad  cases  cited  by  the 
respondent  decided  that  it  was  the  duty  of  the  company  under 
certain  circumstances  to  have  inspectors,  but  we  think  none  of 
those  cases  are  in  point  here.  In  this  case  the  respondent  and 
the  other  linemen  testified  that  they  knew  that  the  line  or  wire 
which  occupied  the  insulator  jointly  with  the  wire  with  which 
respondent  came  in  contact  was  charged  with  electricity.  The 
respondent  testified  that  he  knew  the  power  of  electricity,  and 
the  danger  that  would  be  incurred  by  coming  in  contact  with  a 
live  wire;  that  he  knew  that,  if  the  insulator  broke,  the  result 
would  Ix)  that  the  wire  which  he  touched  would  be  charged ;  and 
he  knew  also  that  porcelain  insulators  frequently  did  break.  It 
seems  to  us  that  this  brings  him  within  the  rule  which  we  have 
announced  above, — that  when  he  accepted  the  employment,  that 
was  necessarily  hazardous,  he  assumed  this  risk,  which,  imder 
all  the  testimony,  was  an  ordinary  risk,  and  that  he  did  not 
exercise  the  discretion  which  he  ought  to  have  exercised  in  test- 
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ing  this  wire.  The  testimony  shows  that,  shortly  after  the  acci- 
dent, one  of  the  appellant's  witnesses,  Mr  Dart,  observed  the 
insulator,  and  separated  it  from  the  wires,  and  it  was  made  an 
exhibit  in  court.  He  also  testified  that  the  insulator  when  it 
was  exhibited  was  in  the  same  condition  that  it  was  immediately 
after  the  accident^  when  he  first  discovered  it.  About  one-half 
of  the  insulator  was  gone,  and  there  was  some  contention  devel- 
oped in  the  trial  as  to  whether  the  broken  part  of  the  insulator 
was  towards  the  post  which  respondent  climbed;  and  it  was 
conceded  this  might  have  been  detected  by  a  lineman  who  was 
accustomed  to  looking  at  such  things,  if  the  broken  part  of  the 
insulator  had  been  next  to  the  post  We  think,  and  such  was 
the  opinion  of  the  lower  court  who  heard  the  testimony,  that  it 
is  demonstrated  that  it  was  a  physical  impossibility  for  the 
broken  part  of  this  insulator  to  have  been  in  the  opposite  direc- 
tion from  the  post  without  making  a  complete  insulation.  This, 
therefore,  must  be  considered  an  established  fact  in  the  case. 
The  respondent  says  that  he  glanced  at  the  insulator  when  he 
went  to  ascend  the  post,  but  did  not  give  it  any  particular  at- 
tention, and  did  not  make  any  test  The  testimony  of  the  other 
linemen  was — and  it  is  not  controverted — that  linemen  carried 
apparatus  by  which  they  could  test  insulators,  and  that  they 
understood  that  they  had  to  look  out  for  themselves  as  far  as 
danger  was  concerned.  It  appears  from  the  testimony  that  the 
respondent  must  have  known  that  no  other  inspector  was  kept 
by  the  company,  and,  even  if  there  had  been,  it  is  impracticable 
for  an  inspector  to  make  tests  that  would  protect  workmen  at 
all  times.  An  inspector  cannot  be  maintained  at  every  insu- 
lator. An  insulator  might  be  tested  and  found  sound  at  one 
hour  of  the  day,  and  the  next  hour  it  might  be  broken,  so  that 
it  would  not  insulate  the  wires,  and  the  only  way  in  which 
workmen  could  be  protected  would  be  to  make  these  tests  them- 
selves; and  it  was  testified  in  this  case  by  the  respondent  that  it 
would  only  have  required  a  moment's  tima  While  there  is 
no  gainsaying  the  rule  that  under  ordinary  circumstances  the 
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employe  has  the  right  to  rely  upon  the  fact  that  thtf  maflta 
will  furnish  him  a  safe  plaoe  to  work  and  safe  applianoes^  ji 
the  law  does  not  intend  that  this  shall  be  a  blind  and  nnra 
sonable  reliance,  but  that  reasonable  men  shall  eocefcifle  in  ; 
reasonable  manner  the  faculties  of  which  they  are  poaseBsed  I 
seems  to  us  it  would  only  have  been  such  reasonable  eocercise  o 
prudence  upon  the  part  of  the  respondent  in  this  case  to  hav 
tested  this  wire  before  he  touched  it. 

While  there  has  been  possibly  some  oonflict  in  authority  ov« 
cases  which,  in  principle,  were  something  like  the  case  at  bai 
we  think  the  great  wei^t  of  authority  sustains  the  view  wliid 
we  have  taken.  The  first  case  cited  by  appellant — Flood  v 
Western  Union  Telegraph  Co.,  131  K  Y.  608,  30  N.  K  196- 
was  an  action  for  the  death  of  the  servant  while  working  ai 
lineman  on  the  tel^raph  pole,  caused  by  leaning  his  wei^ 
on  one  of  the  cross-arms,  so  that  it  broke,  causing  him  to  fill 
The  court  there  decided  that  the  defendant's  inspectors  (and  ii 
seems  conceded  in  that  case  that  they  had  inspectors)  were  nol 
required  to  dimb  each  pole,  and  examine  the  arms;  and  th 
deceased  knew  this,  having  been  employed  by  defendant  for  sev 
eral  years,  part  of  the  time  as  inspector,  and  the  rest  of  tbi 
time  as  a  lineman.  The  Court,  amoiig  other  things,  said :  "Tb 
linemen  all  discharge  their  duties  in  the  daytime.  They  have 
frequent  occasion  to  climb  the  poles,  and  work  about  the  arms 
and  obviously  they  are  the  persons  who  are  expected  to  see  th< 
condition  of  the  arms,  and,  if  they  find  them  insufficient^  U 
replace  them,  or  to  report  the  fact"  And  so  in  this  case  ii 
was  the  linemen,  and  the  linemen  only,  who  were  in  the  habil 
of  climbing  these  pK)les;  and  under  the  imdisputed  testimony 
there  being  no  one  else  to  inspect  them,  it  was  the  duty  of  th^ 
linemen,  before  taking  hold  of  the  wire  which  might  become 
dangerously  charged  with  electricity,  to  test  the  sama  So  well 
understood  are  the  general  duties  of  a  lineman,  and  the  oppor- 
tunities which  he  has  for  examining  the  poles  and  the  instm- 
ments  with  which  he  works,  that  it  was  held  in  McOorty  v. 
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SotUherii  New  England  Telephone  Co.,  69  Conn.  636,  38  Atl. 
359,  6  Am,  St.  Kept.  62,  that  a  linefman  in  the  employ  of  the 
telephone  company  could  not  recover  for  an  injury  caused  by 
the  fall  of  a  pole  upon  which  he  was  at  work,  notwithstanding 
a  prior  statement  by  the  foreman  that  he  had  been  up  the  pole, 
and  that  it  was  safe,  where  plaintiff  knew  that  it  was  the  rule 
and  custom  for  each  lineman  to  test  the  pole  for  himself,  and 
that  suitable  appliances  were  at  hand  for  making  such  test,  and 
for  securing  the  pole  in  case  the  lineman  doubted  its  safety.  It 
seems  to  us  that  the  circumstances  of  this  case  are  parallel  with 
the  circumstances  surrounding  the  case  at  bar,  although  there 
is  an  attempt  by  respondent  in  his  brief  to  distinguish  them. 
It  was  true  that  the  trial  court  found  in  that  case  "that  it  was 
the  rule  and  custom,  in  this  branch  of  the  work,  that  ^each  line- 
man should  look  out  for  his  own  safety  in  climbing  poles;' ''  but 
the  undisputed  testimony  in  this  case  is  to  the  same  effect.  Ber- 
gin  V.  Telephone  Co.j  74  Conn.  54,  38  Atl.  888,  was  a  case 
where  a  telephone  company  used  the  same  pole  for  their  wires; 
and  the  court  held  that  the  law  did  not  absolutely  require  the 
tdephone  company,  as  between  it  and  its  linemen,  to  inspect 
and  test  guy  wires  and  circuit  breakers  put  in  by  such  railroad 
company,  to  discover  whether  they  were  in  a  safe  condition^  but 
whether  the  employer  or  employe  should  discharge  such  duty 
depended  on  the  circumstances  of  the  particular  cas&  In  com- 
menting on  the  testimony  in  that  case,  the  Court  said :  "Line- 
men are  employed  by  the  telephone  company,  among  other 
things,  for  the  purpose  of  doing  ^vork  which  is  dangerous,  by 
reason  of  the  possible  contact  of  the  telephone  wires  with  highly- 
charged  wires  of  the  street-railway  or  other  companies.  The  line- 
men are  to  do  their  own  testing  in  such  work.  The  telephone  com- 
pany has  no  other  men  than  the  linemen  to  do  the  testing,  as 
the  linemen  knew ;  and  there  was  nothing  to  prevent  Delaney 
[who  was  the  plaintiff  in  the  case]  from  testing  the  guy  wire, 
and  the  linemen  on  this  job  were  furnished  with  all  the  tools, 
appliances,  and  wires  with  which  to  test  wires  of  the  electric 
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street-railway  company."     This  case  seems  to  us  in  principl 
i|j  to  be  almost  parallel  with  the  case  at  bar.     It  is  insisted  by  ti 

respondent  that  the  first  case  cited  (Flood  v.  Telegraph  Co 
supra)  is  inconsistent  with  the  previous  case  in  the  same  coui 
(viz.,  Bushby  v.  New  York,  L.  E.  &  W.  i2.  12.  Co.,  107  N.  1 
374,  1  Am.  St  Eep.  844,  14  K  E.  407),  in  which  it  was  hel 
that  the  defendant  was  liable  to  a  brakeman  on  account  of 
wooden  stake  breaking  because  of  a  latent  defect.  We  thin 
the  circumstances  of  this  latter  case  were  altogether  differen 
and  it  was  evidently  considered  by  the  court  deciding  the  caf 
I;!  of  Flood  V.  Telegraph  Co.,  supra,  that  no  inconsistent  princ 

pies  were  applied  in  the  two  cases,  for  the  former  case  is  m 
overruled  or  mentioned  in  the  latter  opinion.  Dixon  v.  Wester 
Union  Telegraph  Co.,  68  Fed.  630,  was  a  case  where  the  plaii 
tiff  was  an  employe  of  the  telegraph  company,  and,  when  ei 
gaged  with  others  in  stringing  wires  on  its  poles,  was  instructe 
to  climb  a  pole  belonging  to  another  company,  to  get  certai 
vdres  out  of  the  way.  While  descending,  after  performing  th 
work,  he  fell,  in  consequence  of  one  of  the  spikes  being  insufi 
ciently  secured.  It  was  held  that  the  danger  from  which  tJb 
accident  resulted  was  one  of  the  risks  of  plaintiff's  employmenl 
which  was  assumed  by  him,  and  for  which  his  employer  wa 
not  liable.  That  case,  however,  is  not  as  strong  a  case  in  favo 
of  the  master  as  the  case  at  bar,  for  there  the  plaintiff  was  d 
rected  by  the  foreman,  who  was  at  the  time  acting  for  the  de 
fendant.  The  Court  laid  down  the  rule  in  that  case  as  follows 
"The  employer  is  not  an  insurer  of  the  safety  and  sufficiency  o 
the  tools,  machinery,  or  appliances  furnished  to  the  employe  fo 
his  use,  nor  is  ho  a  guarantor  of  the  safety  of  the  place  wher 
or  upon  or  about  which  the  employe  is  required  to  work.  Tb 
duty  cast  by  law  upon  the  employer  is  to  use  ordinary  and  rea 
sonable  care  to  furnish  safe  and  sufficient  tools,  machinery,  anc 
working  places.  If  he  has  done  this,  he  has  performed  the  ful 
measure  of  his  duty.  The  employe,  in  order  to  recover  fo: 
defects  in  the  appliances  or  working  places  of  the  business,  twos 
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allege  and  prove  that  tke  appliance  was  defective;  or  the  work- 
ing place  insecure;  that  the  employer  had  notice  or  knowledge 
thereof;  or  that,  by  the  exercise  of  ordinary  and  reasonable  care, 
he  might  have  had  notice  or  knowledge;  and  that  the  employe 
did  not  know  of  the  defect,  and  had  not  equal  means  of  knowing 
with  the  employer."     The  last  sentence  in  this  proposition  must 
be  given  as  much  force  as  the  preceding  ones;  for  if  the  em- 
ploye does  know  of  the  defect,  or  has  equal  means  of  knowing 
with  the  employer,  then,  certainly,  it  is  his  unquestioned  duty 
to  investigate  before  proceeding.     In  Oriffin  v,  Ohio  &  M.  Ry. 
Co.,  124  Ind.  326,  24  N.  E.  888,  the  rule  was  announced  that, 
"where  the  danger  is  alike  open  to  the  observation  of  all,  both 
master  and  servant  are  upon  an  equality,  and  the  master  is  not 
liable  for  an  injury  resulting  from  the  dangers  of  the  business.'' 
In  this  case,  certainly,  the  danger  was  not  only  as  open  to  the 
observation  of  the  respondent  as  it  was  to  the  master,  but  the 
undisputed  testimony  shows  that  the  master  obtained  his  knowl- 
edge of  the  danger  through  the  respondent  and  his  fellow  ser- 
vant.    In  Larsson  v.  McClure,  95  Wis.  533,  70  N.  W.  662,  it 
was  held  that,  "When  the  danger  is  alike  open  to  the  observa- 
tion of  all,  both  the  master  and  the  servant  are  upon  an  equal- 
ity, and  the  master  is  not  liable  for  an  injury  resulting  from 
the  dangers  incident  to  the  employment."     In  Bedford  Belt  Ry. 
Co.  V.  Brown  (Ind.  Sup.),  142  Ind.  569,  42  N.  E.  359,  the 
Court  said:   "Every  service  has  its  own  peculiar  hazards,  and 
the  law  does  not  hold  the  master  accountable  for  such  hazards 
as  ordinarily  and  naturally  belong  to  any  service," —  and  quoted 
approvingly  Day  v.  Cleveland,  etc..  Railway  Co.,  137  Ind.  206, 
36  N*.  E.  854,  where  it  was  said :   "In  a  case  where  the  servant 
is  one  of  mature  age  and  experience,  as  in  this  case,  the  law 
never  imposes  the  duty  on  the  master  of  becoming  eyes  and  ears 
for  his  servant,  where  there  is  nothing  to  prevent  the  servant 
from  using  his  own  eyes  and  ears  to  avoid  danger.     .     .     . 
The  law  requires  that  men  shall  use  the  senses  with  which  nature 
has  endowed  them;  and,  when  without  excuse  one  fails  to  do 
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BOy  he  alone  must  sufFer  the  consequenoeSy  and  he  is  not  ezcoaed 
where  he  fails  to  discover  the  danger  if  he  made  no  attempt  to 
employ  the  faculties  nature  has  given  him."     The  rale  is  ihm 
announced  in  Wood,  Master  &  Servant^  sec  328 :   "When  a  8e^ 
vant  is  employed  upon  work  which,  equally  within  the  knowl- 
edge of  the  master  and  the  servant,  is  of  a  dangerous  nature^ 
the  master  is  not  liable  for  the  consequences  of  an  accident  oe- 
curring  to  the  servant  in  the  course  of  that  employment^  unless 
there  be  negligence  on  the  part  of  the  master,  and  the  absence 
of  rashness  on  the  part  of  the  servant.     A  servant  is  bound  to 
exercise  his  own  skill  and  judgment,  so  as  to  protect  himself  m 
the  course  of  his  employment,  and  the  master  is  not  regarded 
as  warranting,  generally,  his  safety.     He  is  himself  bound  to 
exercise  proper  care,  and  cannot  claim  indemnity  from  the  mas- 
ter for  an  injury  resulting  to  him  whidi  might  have  been  pp&- 
vented  if  he  had  himself  been  reasonably  vigilant"     Substan- 
tially the  same  principle  is  announced  in  section  366,  viz. :  ^^A 
master  is  not  liable  for  injuries  to  his  servant  while  using  ma- 
chinery in  the  employment,  if  the  servant  has  the  same  knowl- 
edge of  its  defects,  or  the  danger  incident  to  its  use,  as  the  mas- 
ter, or  if,  in  the  exercise  of  due  care,  he  ought  to  have  suA 
knowledge,  and,  at  or  before  the  time  the  accident  ooeurred,  there 
was  nothing  to  indicate  any  danger  such  as  demanded  or  sug- 
gested precautions  which  were  omitted  by  the  master."     In  this 
case  it  was  equally  within  the  knowledge  of  the  master  and  the 
servant  that  this  was  a  dangerous  employment,  and  it  cannot 
be  said  that  there  was  negligence  on  the  part  of  the  master,  and 
absence  of  rashness  on  the  part  of  the  servant,  or  that  the  servant 
used  his  skill,  to  protect  himself  in  the  course  of  his  employment 
He  had  sufficient  skill,  according  to  the  imxlisputed  testimony, 
to  protect  himself,  and  he  had  the  apparatus  at  hand  for  test- 
ing the  insulator  and  the  wires.     "If  the  servant  is  to  recover 
dama^res,"  says  Mr.  Beach,  in  his  work  on  Contributory  Neg- 
ligence (see.  299),  ^Tie,  like  any  other  plaintiff,  comes  into  court 
under  the  legal  obligation  of  showing,  or  having  it  sufficiently 
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appear,  that  his  own  negligence  has  contributed  in  no  legal  sense 
to  the  injury.''     And  in  section  346  of  the  same  work  it  is  said: 
"Knowledge  on  the  part  of  the  employer,  and  ignorance  on  the 
part  of  the  employe,  are  of  the  essence  of  the  action ;  or,  in  other 
words,  the  master  must  be  at  fault  and  know  of  it,  and  the  ser- 
vant must  be  free  from  fault  and  ignorant  of  his  master's  fault, 
if  the  action  is  to  lie.     The  authorities  all  state  the  rule  with 
these  qualifications."     There  is  a  wilderness  of  authority  to  the 
same  effect,  but  it  would  serve  no  good  purpose  to  reproduce  it 
here.     We  have  examined  with  patience  the  authorities  cited 
by  the  respondent,  and,  except  in  one  or  two  cases,  notably  cases 
with  reference  to  damages  arising  from  the  falling  of  posts, 
which  we  think  are  in  conflict  with  the  cases  cited  on  that  sub- 
ject by  the  appellant  and  noticed  above^,  they  are  not  in  point 
In  all  of  them  it  appeared  that  the  injury  was  caused  by  de- 
fects or  dangers  which  were  not  apparent  to  the  servant,  or  which 
would  not  have  been  apparent  to  him  if  he  had  exercised  ordi- 
nary care, — such  care  as  was  consistent  with  the  dangers  inci- 
dent to  the  employment     The  citation  from  7  Am.  &  Eng.  Enc 
Law,  p.  830,  to  the  effect  that  "it  is  the  duty  of  a  master,  not 
only  in  the  first  instance  to  make  reasonable  efforts  to  supply  his 
employes  safe  and  suitable  machinery,  tools,  etc,  but  also  there- 
after to  make  like  efforts  to  keep  such  machinery,  etc.,  in  safe 
and  serviceable  condition,  and  to  that  end  he  must  make  all 
needed  inspections  and  examinations,"  and  2  Bailey,  Master  & 
Servant,  sees.  2619,  2620,  to  the  same  effect,  are,  of  course,  ac- 
cepted as  the  law ;  but  we  do  not  think  that  acceptance  vdll  avail 
the  respondent  in  this  case,  for  the  reason,  as  we  before  inti- 
mated, that  these  tests  were  made  through  the  linemen  for  this 
company.     The  same  rule  is  announced  in  Comben  v.  Stone  Co., 
59  N.  J.  Law,  226,  36  Atl.  473,  cited  by  appellant,  where  it  is 
announced  that  the  rule  is  subject  to  the  qualification  that  the 
seirvant  is  without  knowledge  of  the  danger,  and  cannot  observe 
and  acquire  the  knowledge  in  the  exercise  of  ordinary  care  in 
the  employment     This  qualification  of  the  rule  runs  through  all 
the  cases. 
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The  reepondent  all^ee  in  his  complaint  that  the  plaintiff  did 
not  know,  and  by  the  exercise  of  reasonable  care  could  not  have 
known,  the  fact  that  said  wire  was  charged  with  electricity.  By 
this  allegation  he  recognized  the  principle  of  law  which  we  have 
just  enunciated,  and  it  was  necessary  for  him  to  make  this  fact 
appear.  We  think,  from  an  investigation  of  the  whole  case, 
that  it  appears  from  undispiited  testimony  that  plaintiff  did 
not  exercise  reasonable  care  in  the  investigation  of  the 
dangers  which  he  knew  were  incident  to  his  employment,  and 
that  had  he  exercised  such  care,  and  made  the  tests  which  reason- 
able prudence  would  have  dictated,  he  would  have  had  knowledge 
of  the  danger  which  beset  him.  The  accident  was  unfortunate^ 
and  the  result  most  lamentable;  but,  with  our  view  of  the  law 
governing  the  case,  the  judgment  must  be  reversed,  and  the  cause 
is  remanded  to  the  lower  court,  vnth  instructions  to  dismiss  the 
same. 

Scott,  C.  J.,  and  Gobdon,  Reavis  and  Anders,  J  J.,  concur. 


Note. — See  note  2  at  end  of  Part  III. 


Thomas  H.  Eppebson  v.  Postax  Telegraph  Cable  Company. 

Missouri  Supreme  Court,  March  21,  1899. 

(155  Mo.   346.) 

Injury  to  employe  by  shock. 

An  experienced  lineman  felt  a  current  of  electricity  in  a  wire  and  informed 
the  foreman  of  his  squad  of  its  dangerous  condition.  The  foreman 
thereupon  felt  of  the  wire  and  pronounced  it  safe.  Plaintiff  took  hold 
of  the  wire  again,  and  again  felt  the  current,  but  said  no  more  to  the 
foreman  and  kept  at  work  until  he  received  a  severe  shock  and  injury. 

Heldj  that  he  had  no  right  to  rely  on  the  foreman's  assurance. 

It  appearing  to  be  as  probable  that  the  injury  was  caused  by  lightning 
as  that  it  was  caused  by  the  induction  of  currents  in  the  wire,  for 
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which  defendant,  the  employer,  would  be  responsible,  held,  that  plaintiff 
could   not   recover. 
Case  of  this  series  cited  in  opinion:    Junior  v.  Miaaouri  Eleo,  Light  d 
Power  Co.,  vol.  5,  p.  369. 

Appeal  by  defendant  from  judgment  of  Circuit  Court,  Jack- 
flon  County. 

OagCj  Ladd  &  Small,  for  appellant. 

Wash  Adams  and  N,  F,  Heitman,  for  respondent. 

Shebwood,  J.:  Action  for  ten  thousand  dollars  damages 
for  injuries  received  while  acting  as  lineman  for  defendant  cor- 
poration, and  through  alleged  negligence  of  defendant.  The 
•cause  was  tried  on  the  first  count  in  plaintiff's  petition,  which 
is  near  seven  printed  pages  in  length,  and,  in  substance,  the 
following:  That  defendant,  a  corporation,  was  proprietor  of, 
operating  and  constructing  a  line  of  telegraph  from  Chicago, 
Illinois,  to  Indianapolis,  Indiana;  that  such  line  was  operated 
by  means  of  wires  stretched  on  poles,  and  a  large  gang  of  men 
was  employed  for  the  purpose  of  constructing  such  line,  plain- 
tiff being  one  of  the  number,  and  his  duty  being  to  climb  poles 
and  stretch  wires ;  that  Terwilliger  was  in  charge  of  the  gang  of 
men,  acting  as  foreman;  that  when  within  a  few  miles  of  In- 
dianapolis, and  on  the  28th  of  September,  1891,  the  foreman 
negligently  and  carelessly  commanded  plaintiff  to  take  the  wires 
so  being  stretched,  ascend  the  pole,  and  attach  the  wire  to  the 
pole,  on  which  were  other  wires  stretched;  that  the  foreman 
knew,  at  the  time  of  giving  such  command,  or  by  the  exercise 
of  ordinary  care  might  have  known,  that  the  wire  plaintiff  was 
ordered  to  ascend  the  pole  with  was  in  a  dangerous  condition  by 
being  charged  with  a  dangerous  intermittent  current  of  elec- 
tricity ;  that  the  carrying  of  such  wire  up  the  pole  and  attach- 
ing it,  etc,  would  greatly  imperil  the  life  or  limbs  of  plaintiff; 
that  the  wire  thus  being  strung  by  the  gang  employed  for  the 
purpose  was,  and  ought  to  be,  a  dead  wire,  without  any  current 
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of  electricitj  in  it,  and  was  expected  by  the  mambers  of  such 
gang  to  be  in  that  condition ;  that  on  the  date  aforesaid  plaintiff 
observed  an  unexpected  current  of  electricity  in  said  wire,  the 
existence  of  which  in  said  wire  was  contrary  to  the  ordinary 
course  of  plaintiff's  employment  of  stringing  a  new  wire  throu^ 
the  country,  and  the  risk  arising  from  the  existence  of  such  cur- 
rent of  electricity  in  said  wire  was  a  risk  not  ordinarily  incident 
to  the  employment  in  which  plaintiff  was  engaged  in  the  string- 
ing of  such  wire;  that  on  one  occasion,  on  the  morning  of  the 
day  mentioned,  plaintiff  observed  the  unexpected  current  of 
electricity  in  said  wire,  and,  notifying  the  foreman  of  it,  was 
told  by  him  that  if  he  noticed  the  existence  of  the  current  again 
he  should  notify  him  about  it,  and  the  latter  would  take  steps 
to  find  out  what  the  trouble  was;  that  on  the  same  morning, 
having  again  noticed  the  current  of  electricity  in  the  wire,  he 
again  notified  the  foreman  of  that  fact ;  that  the  foreman  negli- 
gently failed  to  ascertain  the  cause  of  the  existence  of  the  cur- 
rant in  the  wire,  and  to  protect  plaintiff  against  such  unusual 
danger;  that  just  before  plaintiff  started  up  said  pole,  having 
handled  the  wire  all  day,  only  feeling  the  current  of  electricity 
at  intervals,  he  again  noticed  that  the  current  of  electricity  was 
in  said  wire,  and  complained  to  the  forenmn  that  "said  wire  was 
too  strongly  charged  with  electricity  to  be  handled  with  satisfac^ 
tion;"  that  thereupon  the  foreman  picked  up  the  wire,  held  it 
in  his  hands,  said  he  felt  nothing  in  it,  and  thereupon  n^i- 
gently  and  carelessly  assured  plaintiff  the  wire  was  all  right, 
and  ordered  plaintiff  to  go  ahead  with  his  work ;  that  plaintiff, 
relying  on  this  statement  of  the  foreman,  and  being  lulled  into 
a  sense  of  security  thereby,  went  up  said  pole  in  obedience  to 
said  order ;  that,  after  being  notified  of  the  intermittent  current 
of  electricity  in  said  wire,  it  became  the  foreman's  duty  to  in- 
vestigate, and  find  out  the  cause  of  such  wire  being  charged  with 
electricity,  etc. ;  that  the  foreman  did  not  perform  such  duty  in  a 
careful  manner,  but  negligently  failed  to  do  so,  after  being  noti- 
fied, eU^^ ;  that  it  was  also  the  duty  of  the  foreman  to  remove 
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the  cause  of  the  existence  of  such  current  of  electricity  in  said 
wire,  which  he  could  have  done  by  cutting  the  wire  behind  the 
places  where  plaintiff  and  other  climbers  were  at  work;  that 
this  duty,  also,  defendant  negligently  failed  to  perform;  that 
pursuant  to  the  order  aforesaid,  negligently  given,  plaintiff, 
with  the  wire  in  his  belt,  mounted  the  pole ;  that  when  about  30 
feet  above  the  ground,  while  endeavoring  to  fasten  the  wire,  by 
means  of  other  wires,  to  the  cross  timbers  on  the  pole,  he  re- 
ceived a  shock  of  electricity  from  said  wire;  that  it  robbed 
plaintiff  of  consciousness,  and  caused  him  to  fall  heavily  to  the 
ground,  etc.,  to  his  damage,  etc. ;  and  that  this  result  was  pro- 
duced by  the  negligence  of  defendant,  as  aforesaid.  It  will  be 
noticed  that  there  is  no  charge  in  the  count  in  question  that  de- 
fendant was  guilty  of  any  negligence  in  constructing  its  line, 
or  that  there  was  any  defect  in  any  portion  of  defendant's  elec- 
trical apparatus ;  nor  that  the  electricity  by  which  plaintiff  was 
shocked  got  into  the  wires  through  any  negligence  of  defendant. 
The  only  negligence  charged  consists  in  the  statement  that  Ter- 
williger,  defendant's  foreman,  was  guilty  of  negligence  in  order- 
ing plaintiff  to  ascend  the  pole,  and  proceed  with  his  work, 
stringing  the  wires,  when  knowing,  or  negligently  failing  to 
know,  that  they  were  occasionally  charged  with  an  intermittent 
current  of  electricity,  which  was  dangerous ;  and  that  Terwilli- 
ger  negligently  failed  to  remove  the  cause  of  the  existence  of  the 
current  of  electricity  in  the  wire  by  cutting  the  wires  bdiind  the 
workmen  then  engaged  in  stringing  the  sama 

[A  very  large  part  of  the  opinion  is  taken  up  with  a  statement 
of  the  testimony  of  witnesses  with  respect  to  the  facts  in  the  case 
and  the  dangers  of  crossed  wires ;  also  with  a  discussion  with 
illustrations  from  many  reported  cases,  of  the  law  of  assump- 
tion of  risks  of  dangerous  employment.  All  this  is  here  omit- 
ted, and  only  the  conclusion  of  the  prevailing  opinion  given,  as 
follows :] 

A  case  nearly  approaching  the  present  one  in  some  of  its 
features  is  that  of  Junior  v.  Power  Co.,  6  Am.  Eleotl.  Cas.  364, 
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127  Mo.  79.  In  that  case  it  is  said,  in  the  opinion  delivered 
per  Grant,  P.  J.:  "The  negligence  of  which  plaintiff  com- 
plains here  is  the  failure  of  defendant's  foreman,  in  charge  of 
the  squad  of  men  who  were  to  make  the  connection  of  defend- 
ant's electric  plant  with  the  butcher  shop  on  the  Manchestar 
road,  to  caution  plaintiff's  husband  in  regard  to  the  exposed  con- 
dition of  the  ends  of  these  two  wires.  The  evidence  shows  be- 
yond cavil  that  the  plaintiff's  husband  was  an  experienced  line- 
man; that  he  had  worked  for  defendant  in  this  capacity  for 
several  years;  that  he  had  also  worked  for  other  electric  com- 
panies. The  evidence  shows  that  deceased  ascended  the  pole 
alone  that  day  to  make  the  connection ;  that  it  was  broad  day- 
li^t ;  that  two  ^ive  wires'  of  the  defendant  were  devoid  of  insu* 
lating  material  at  their  extreme  ends  for  the  space  of  one-ei^ith 
or  one-sixteenth  of  an  inch,  and  that  deceased  sat  upon  a  cross- 
arm  of  the  pole,  preparing  to  connect  a  wire  for  the  butcher 
shop  with  these  ends ;  that  the  fact  tliat  these  two  ends  of  the 
wires  were  not  insulated  was  open  and  obvious,  and  could  not 
only  be  seen  by  one  in  the  close  proximity  thereto  of  the  deceased 
at  that  time,  but  both  Baldwin  and  Baurman  testify  that  they 
saw  the  two  exposed  ends  from  their  position  on  the  ground, 
thirty  feet  distant  Baldwin  was  a  brother-in-law  of  the  de- 
ceased. It  appeared  that  deceased  was  an  experienced  lineman, 
understood  his  business,  and  that  the  linemen  were  the  only 
employes  of  defendant  who  went  on  the  poles  and  handled,  con- 
nected, and  repaired  the  wires  thereon,  and  the  only  employes 
who  had  an  opportunity  to  inspect  and  know  the  condition  of  the 
wires.  The  testimony  of  the  brother-in-law,  the  foreman  of  the 
squad,  was  that  he  did  not  caution  the  deceased  that  the  ends  of 
the  wires  were  exposed  that  day  because  it  was  not  only  open  and 
obvious,  but  was  the  peculiar  business  of  deceased  to  see  and 
know  that,  and  the  connection  was  to  be  made  with  these  wires. 
.  .  .  There  were  six  arms  on  the  pole  upon  which  he  had 
climbed,  on  which  were  strung  the  wires  of  the  telephone  and 
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telegraph  companies  and  of  the  fire-alarm  service,  all  charged 
with  electricity  and  all  uninsulated.  .  .  .  The  facts  of 
this  caae  bring  it  within  the  familiar  principle  that  if  a  servant, 
capable  of  contracting  for  himself,  and  with  full  notice  of  the 
risk  he  may  run,  voluntarily  undertakes  a  hazardous  employ- 
ment, or  to  place  himself  in  a  hazardous  position,  or  to  work 
with  defective  tools  or  appliances,  the  master  is  not  liable  for 
injuries  received  from  these  known  risks.  It  often  happens 
that  both  natural  and  artificial  persons  are  engaged  in  exceed- 
ingly dangerous  business,  and,  if  it  is  not  unlawful,  may  employ 
servants  to  perform  dangerous  duties,  and  yet  not  be  liable  to  its 
servants  for  injuries  received  therein,  if  the  servants  are  capable 
of  contracting,  and  know  the  risks  attending  the  business.  The 
handling  of  live  wires  is  a  most  dangerous  business,  but  plain- 
tiff's husband  knew  that  when  he  entered  into  the  employment. 
He  was  not  a  minor,  nor  an  inexperienced  workman,  to  whom 
the  dangers  of  the  business  were  unknown.  The  danger  to 
which  he  was  exposed  was  open  and  obvious.  He  was  as  cogniz- 
ant of  the  danger,  if  not  more  so,  than  the  foreman,  and  the  fail- 
ure to  caution  him  cannot  avail  where  he  is  as  well  acquainted 
with  the  hazard  as  his  employer."  See,  also,  Steinhauser  v. 
Spraul,  127  Mo.  541. 

These  authorities,  and  the  principles  they  declare,  when  ap- 
plied to  the  facts  of  the  case  at  bar,  only  conduces  to  but  one 
result,  and  that  result  unfavorable  to  plaintiffs.  He,  too,  was 
an  experienced  lineman,  and  could  not  help  being  apprised  of 
the  dangers  of  the  situation,  either  from  experience  gleaned  in 
another  field,  or  from  his  present  and  more  recent  labors.  There 
seems  to  be  no  doubt  that  he  was  more  experienced  than  Terwil- 
liger,  the  foreman ;  but,  under  the  rule  heretofore  quoted,  if  his 
knowledge  only  equalled  that  of  the  foreman,  then  plaintiff  took 
his  own  risk.  Besides,  all  that  the  foreman  assured  him  was 
as  to  an  existing  state  of  facts.  There  was  no  assurance  of  the 
future.  Indeed,  the  petition  itself  states:  "Said  foreman 
.     .     .     thereupon  told  the  plaintiff  that  he  did  not  feel  any- 
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thing  in  the  wire  at  that  time."  .  .  .  And  it  is  impoesible 
to  suppose  that  the  plaintiff  could  have  relied  on  what  the  fore- 
man said,  because  he  felt  the  current  again  before  he  took  the 
wires  out  of  his  belt,  and  therefore  knew  that  the  current  had 
reappeared.  Yet,  notwithstanding  this,  he  took  the  wires  out  of 
his  belt,  and,  disregarding  all  the  ordinary  dictates  of  former 
experience  and  present  prudence,  he  proceeded  to  tie  the  wires, 
and  received  the  injury  complained  of.  In  such  circumstances, 
being  fully  apprised  of  the  danger  himself,  he  will  not  be  pea> 
mitted  to  say  that  he  relied  on  the  previous  assurances  of  the 
foreman. 

Moreover,  the  evidence  does  not  show  what  it  was  that  caused 
the  current  of  the  electricity  to  be  on  the  wire — ^whether  it  re- 
sulted because  of  the  wires  being  strung  where  crossed  with 
others,  or  whether  from  lightning.  Much  of  the  testimony 
tended  to  show  that  it  was  the  latter,  and  there  was  no  dispute 
that  all  the  conditions  were  favorable  to  the  theory  that  it  was 
lightning  that  caused  the  injury.  In  such  circumstances  we  are 
confronted  by  the  rule  which  declares  that,  where  an  action  is 
brought  for  damages  which  are  occasioned  by  one  of  two  causes, 
for  one  of  which  defendant  is  responsible  and  for  the  other  not^ 
the  plaintiff  is  fated  to  failure  if  his  evidence  fails  to  show  that 
the  damages  were  produced  by  the  former,  or  if,  from  the  evi- 
dence, the  probabilities  are  equally  strong  that  the  damages  were 
caused  by  the  one  as  by  the  other.  Searles  v.  Railway  Co.,  101 
N.  Y.  661.  This  principle  finds  recognition  in  Priest  v, 
Nichols,  116  Mass.  401 ;  Smith  v,  BanTc,  99  Mass.  605 ;  Breen  v. 
Cooperage  Co,,  50  Mo.  App.  202 ;  Marble  v.  City  of  Worcester, 
4  Gray,  395 ;  Fuchs  v.  City  of  St  Louis,  133  Mo.  loc.  cit.  196, 
197.  This  action  being  for  negligence,  the  afiirmative  is  on 
plaintiff  to  establish  it.  In  the  language  of  the  Supreme  Court 
of  Wisconsin :  ^^ Judicial  determinations  must  rest  upon  facts, 
and  legal  liability  must  be  determined  by  the  law  in  application 
to  the  facts.  These  rules  will  not  exclude  circumstantial  evi- 
dence, for  sucli  evidence  is  often  the  strongest;  but  such  evi- 
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dence,  after  all,  must  establish  facts.  When  liability  depends 
upon  carelessness  or  fault  of  a  person  or  his  agents,  the  right  of 
recovery  depends  upon  the  same  being  clearly  shown  by  com- 
petent evidence;  and  it  is  incumbent  upon  such  a  plaintiff  to 
furnish  such  evidence  to  show  how  and  why  the  accident  oc- 
curred— some  fact  or  facts  by  which  it  can  be  determined  by  the 
jury,  and  not  left  entirely  to  conjecture,  guess^  or  random  judg- 
ment, upon  mere  supposition,  without  a  single  known  fact" 
Sorenson  v.  Pulp  Co,,  66  Wis.  338.  For  these  reasons  it  must 
be  held  that  defendant's  demurrer  to  the  evidence  was  well 
taken,  that  the  facts  in  the  record  establish  no  cause  of  action, 
and  that  the  judgment  should  be  reversed. 


James  Moran  v.  Corliss  Steam  Engine  Company. 

Rhode  Island  Supreme  Court,  July  8,  1899. 

(21  R.  I.  386.) 
Shock  mjURiNO  employe — Evidence — ^Delegatioit  of  duty. 

A  master  using  machinery  operated  by  electricity  is  bound  to  exercise  a 
▼ery  high  degree  of  care  for  the  protection  of  employes.  Circumstances 
held  sufficient  to  advise  defendant  of  danger  from  insufficient  insula- 
tion, and  to  hold  him  liable  for  injuries  due  to  its  failure  to  avert  the 
danger. 

Evidence  of  shocks  subsequently  received  from  the  same  machine,  field 
competent  as  tending  to  show  the  condition  as  to  insulation  at  the  time 
of  the  injury. 

The  delegation  of  the  master's  duty  to  supply  reasonably  safe  appliances 
to  his  servant,  to  another,  though  an  independent  contractor,  will  not 
relieve  the  master  from  liability. 

Appeal  by  defendant  from  judgment  on  verdict  for  plaintiff. 
David  S.  Baker  and  Dennis  H.  Sheahan,  for  plaintiff. 
Henry  W.  Hayes,  for  defendant. 
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Matteson,  C.  J. :  We  think  that  the  testimaDy  shows  that 
the  crane  at  which  the  accident  occurred  was  defectively  con- 
structed, either  in  that  there  was  a  metallic  connection,  between 
the  hauling  chain  and  the  motor,  or  at  least  that  the  insulation 
between  them  was  not  suflScient  to  prevent  a  leaJkage  of  elec- 
tricity from  the  motor  to  the  hauling  chain,  and  that^  though 
the  leakage  of  electricity  from  the  motor  to  the  lifting  diain  and 
hauling  chain  was  probably  insufficient  to  be  dangerous  with  no 
greater  current  than  that  designed  to  be  used  to  operate  the 
crane,  yet  it  was  liable  to  become  dangerous  from  the  presence 
of  a  more  powerful  current.  The  testimony  shows  that  at  the 
time  of  the  accident,  February  6th,  1896,  at  a  little  after  5 
o'clock  in  the  afternoon,  the  wind  was  blowing  at  the  rate  of  40 
miles  an  hour,  with  puffs  at  the  rate  of  60  miles — conditions 
favorable  to  the  intermittent  crossing  or  contact  of  electric 
wires.  We  think  the  jury  would  have  been  warranted  in  find- 
ing that  the  accident  was  due  to  the  contact,  outside  of  the  de- 
fendant's premises,  between  the  wire  supplying  electricily  to  the 
motor  of  the  crane  and  some  more  heavily  charged  wire,  where- 
by, by  reason  of  defective  insulation^  possibly  occasioned  by  the 
rubbing  together  of  the  wires,  a  current  much  exceeding  the 
usual  current  was  transmitted  over  the  wire  to  the  motor  of  the 
crane,  and  thence,  by  reason  of  the  faulty  construction  of  the 
crane,  to  the  hauling  chain.  In  so  far,  therefore,  as  the  petition 
r^ts  on  the  ground  that  the  verdict  is  against  the  evidence,  the 
question  resolves  itself  into  this:  Was  the  defendant  reason- 
ably bound  to  have  anticipated  the  influx  to  its  premises  of  a 
current  of  electricity  sufficiently  powerful  to  dangerously  charge 
the  metallic  portions  of  its  crane,  and  did  it  take  reasonable 
precautions  for  the  protection  of  its  servants  employed  in  the 
handling  of  the  crane?  In  view  of  the  subtle  and  dangerous 
nature  of  electricity,  the  defendant,  making  use  of  it,  was  bound 
to  the  exercise  of  a  very  high  degree  of  care  for  the  protection 
of  its  employes  against  injury  from  such  usa  The  accidental 
crossing  or  contact  of  wires,  caused  by  their  sagging  or  breaking, 
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or  hy  higk  winds  and  other  causes,  and  the  consequent  charging 
<rf  the  wire  carrying  a  light  current  with  a  dajigerous  current 
from  a  more  heavily  charged  wire,  is,  in  our  opinion,  of  suffi- 
ciently frequent  oocurrenoe  to  have  suggested  to  the  defendant 
tbe  liability  to  accident  from  that  cause,  and  to  have  required  it 
to  take  precautions  against  injury  to  its  employes  thereby.  The 
testimony  shows  that  ligkt  shocks  had  been  received  from  time 
to  time  by  the  men  from  the  lifting  chain,  and  the  defendant  had 
supplied  rubber  gloves  to  be  used  by  the  pourers  on  that  account. 
These  shocks  were  notice  to  the  defendant  of  the  leakage  of  eleo- 
tricity  from  the  motor  to  the  chain,  and  were  also  notice  that  if, 
from  any  cause,  a  sufficient  current  of  electricity  was  brought  to 
the  motor,  the  leakage  might  be  sufficient  not  only  to  charge  the 
lifting  chain,  but  also  the  hauling  chain,  or  other  metallic  por- 
tions of  the  crane,  xmless  properly  insulated,  with  a  dangerous 
current.  Having  this  notice,  we  think  the  defendant  was  bound 
to  have  made  the  insulation  between  the  motor  and  the  hauling 
chain  so  complete  that  the  use  of  the  hauling  chain  would  have 
involved  no  risk  of  injury  by  electricity.  Our  opinion  is, 
therefore,  that  the  verdict  was  not  against  the  evidence  on  the 
issue  of  defendant's  negligenca 

The  testimony  with  reference  to  shocks  received  by  Houghton 
and  Mahoney,  subsequent  to  that  received  by  the  plaintiff,  to 
which  exception  was  taken^  was,  we  think,  admissible,  as  tend- 
ing to  show  the  condition  of  the  chain,  as  to  insulation,  at  the 
time  of  the  accident. 

The  defendant  also  took  the  point  that  as  at  the  time  of  the 
accident  to  the  plaintifP,  the  cranes  were,  as  it  contends,  in  the 
possession  of  the  General  Electric  Company,  an  independent 
contractor,  and  were  not  delivered  to  it  until  some  time  in 
March,  1896,  the  defendant,  not  having  control  of  the  cranes, 
was  not  responsible.  The  court  refused  to  so  charge,  and  the 
defendant  excepted.  We  think  the  request  was  properly  re- 
fused. The  master  owes  to  servants  the  duty  of  supplying  rea- 
sonably safe  appliances  for  them  to  do  the  work  required  of 
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tliem ;  and  the  delegation  of  this  duty  to  another,  though  an  m- 
dependent  oontractor,  will  not  relieve  the  master  from  liability 
for  an  injury  to  a  servant  resulting  from  a  neglect  of  the  duty. 
Trainor  v.  Phila.  &  R.  Railway  Co.y  137  Pa,  St  148 ;  2  Bailey, 
Pers.  Inj.  sees.  2561,  2671.  Petition  for  new  trial  denied,  and 
case  remanded  to  the  Common  Pleas  Division,  with  direction  to 
enter  judgment  on  the  verdict 


Note. — See  note  2  after  next  case. 


John  N.  Cabr  v.  Manchester  Electric  Company  and  Unio5 

Electric  Company. 

New  Hampshire  Supreme  Court,  July  27,  1900. 
Shock  injuring  employe — Contributory  negligence. 

Plaintiflf,  for  twenty  years  a  lineman  in  the  employ  of  an  electric  light 
company,  and  instructed  as  to  his  duties,  and  told  that  the  first  thing 
Jo  do  in  trimming  was  to  throw  a  switch  to  cut  the  lamp  out  of  the 
circuit,  so  as  to  avoid  danger  from  contact  ^vith  live  wires,  while  attempt- 
ing, in  a  wet  morning,  to  reach  the  switch,  received  a  shock  from  a 
wire  which  had  become  alive  by  contact  with  his  employer's  wire  and 
a  wire  of  another  electric  company. 

In  an  action  against  both  companies,  hcldj  as  to  the  employer  company, 
first,  thai  it  was  not  chargeable  with  negligence  in  failing  to  inform 
plaintiff  that  there  was  greater  danger  in  wet  than  in  dry  weather,  it 
not  appearing  that  dampness  caused  or  contributed  to  the  shock;  sec- 
ond, that  the  employer  had  performed  his  full  duty  in  providing  the 
switch  and  instructing  plaintiff  in  its  use;  third,  that  the  danger  of 
shock  due  to  crossed  wires  was  a  known  risk  of  plaintiff's  employment 

As  to  the  other  company,  by  whom  plaintiff  was  not  employed,  hM, 
that  plaintiff  was  chargeable  with  only  ordinary  care,  and  that  the 
question  whether  or  not  he  was  exercising  such  care  in  reaching  for 
the  switch  was  properly  submitted  to  the  jury. 

Exceptions  from  Hillsboro  County  to  orders  overruling  mo- 
tions for  non-suit,  direction  of  verdict,  and  to  set  aside  the  ver- 
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diet,  def easdants  bring  exceptionB.  Judgment  for  the  Manchea- 
ter  Electric  Company  and  against  the  Union  Electric  Company. 
Case  to  recover  damages  for  an  injury  received  by  the  plaintiff 
November  24,  1896,  on  Marion  street,  in  West  Manchester, 
while  in  the  employ  of  the  Manchester  Electric  Company  as  a 
lamp  trimmer.  The  evidence  for  the  plaintiff  tended  to  show 
that  at  the  time  of  his  injury  he  had  been  in  their  employ  since 
October,  1894,  as  a  trimmer,  except  the  summer  of  1895;  that 
his  work  required  him  to  go  over  the  circuit  in  the  morning  to 
trim  the  lamps,  and  again  at  night,  to  see  that  they  were  prop- 
erly started ;  that  his  circuit  included  about  100  lamps ;  that  he 
had  trimmed  on  it  for  the  preceding  year;  that  when  he  first 
emtered  the  company's  employ  he  was  fully  shown  how  to  trim  a 
lamp,  and  was  told  that  the  first  thing  to  do  in  trimming  was  to 
reach  up  to  the  top  of  the  lamp  and  throw  a  switch,  to  cut  the 
lamp  out  of  the  circuit,  so  as  to  avoid  the  danger  from  the  wires 
of  the  circuit  upon  which  he  was  at  work  coming  in  contact  with 
live  wires ;  that  he  was  entirely  competent  to  trim  lamps,  and 
fully  understood  the  use  and  purpose  of  the  switch ;  that  when 
he  entered  upon  his  employment  he  was  instructed  in  the  details 
of  his  work,  and  sho^vn  how  to  do  everything  connected  with  it, 
but  received  no  further  instructions  thereafter;  that  early  in 
the  morning  of  the  day  of  the  accident  it  had  rained  somewhat, 
and  that  the  day  was  cold  and  damp ;  that  at  the  place  of  the 
accident  he  climbed  the  pole  (which  was  something  over  20  feet 
in  height)  upon  which  the  lamp  was  fixed,  and,  while  reaching 
for  the  switch,  in  some  way  received  an  electric  shock  which 
caused  his  injury ;  that  the  live  wire  was  caused  by  the  wire  of 
his  employer  coming  in  contact  with  a  transformer  of  the  other 
defendants ;  that  this  contact  was  on  another  street,  was  unknown 
to  the  plaintiff,  and  was  caused  by  the  joint  negligence  of  both 
defendants  in  constructing  and  maintaining  their  lines  of  wire; 
that  it  is  more  dangerous,  when  there  are  live  wires,  to  work 
upon  pole  lamps  in  wet  weather  than  in  dry — ^there  being  no 
evidence  that  the  plaintiff  was  ever  instructed  as  to  this  danger, 
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or  that  he  knew  of  it,  unless  such  knowledge  is  to  be  inferred 
from  his  employment.  There  was  no  evidence  that  the  lamp  of 
his  employers  was  defective  or  out  of  repair  at  the  time  of  the 
accident,  or  that  there  was  any  defect  in  the  pole  on  which  it  was 
placed.  About  three  feet  below  the  lamp  was  a  wooden  arm 
three  inches  thick.  Five  or  six  months  before  the  accident,  this 
cross  arm  had  been  lowered.  At  first  it  was  within  two  or  three 
inches  of  the  top  of  the  pola  Before  it  was  changed  the  plain- 
tiff used  to  sit  on  the  arm  to  do  his  work.  After  it  was  changed 
he  stood  on  it,  and  had  been  in  the  habit  of  doing  so  ^rree  or 
four  months  prior  to  the  accident.  There  was  nothing  about 
the  cross  arm  that  he  did  not  perfectly  understand.  The  plain- 
tiff's duty  as  trimmer  consisted  in  cleaning  the  rods  of  the  lamps, 
putting  in  new  carbons,  and  dusting  the  globes.  When  the  lamp 
was  on  top  of  the  pole,  he  climbed  up  to  it.  When  it  was  on  a 
mast  arm,  so  called,  he  let  it  down.  On  the  morning  of  the 
accident  he  climbed  the  pole  in  question.  Having  reached  the 
cross  arm,  he  stood  upon  it,  one  foot  before  the  other,  with  his 
knee  slanted  against  the  pola  In  this  position  his  face  came 
half  way  between  the  top  of  the  hood,  so  called,  and  the  lower 
edge.  Standing  in  this  position,  and  balancing  himself  on  the 
cross  arm,  he  reached  with  his  left  hand  by  the  globe,  between 
the  lamp  and  its  metal  standards,  to  get  up  to  the  hood  board  to 
throw  the  s\\'itch ;  and  while  reaching  for  the  switch  he  received 
a  shock,  causing  the  injury  complained  of.  Subject  to  excep- 
tion, a  witness  for  the  plaintiff  was  permitted  to  testify  that 
under  certain  conditions  all  the  metal  on  the  hood  board  and 
everything  above  the  top  of  the  pole  could  be  aliva  What  such 
conditions  are,  or  that  they  existed  on  the  day  of  the  accident, 
did  not  appear,  unless  inferentially.  At  the  clase  of  the  plain- 
tiff's evidence,  the  defendants  separately  moved  for  a  non-snit; 
at  the  close  of  all  the  evidence,  that  a  verdict  be  directed  in  their 
favor;  and  after  the  verdict*,  that  it  be  set  aside.  All  these  mo- 
tions were  ovemiled,  and  the  defendants  excepted. 
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Bumham,  Brown  &  Warren  and  William  H.  Druryy  for 
plaintiff. 

Oliver  E,  Branch  and  Joseph  W,  Fellows,  for  defendant 
Manchester  Electric  Co. 

Taggart  &  Bingham,  for  defendant  Union  Electric  Ca 

Blodqbtt,  C.  J.:  The  plaintiff's  grounds  of  complaint 
against  the  Manchester  Electric  Company  are  (1)  that  they 
were  negligent  in  not  instructing  him  as  to  the  increased  danger 
in  working  upon  pole  lamps  in  wet  weather ;  and  (2)  that  they 
were  also  negligent  in  allowing  the  wires  of  the  two  companies 
to  come  in  contact  on  Marion  street  The  first  ground  is  unten- 
able. The  negligence  complained  of  would  be  immaterial^  un- 
less it  caused  the  plaintiff's  injury.  If  the  alleged  enhanced 
danger  to  him  on  account  of  dampness  was  not  adequately  pro- 
vided for  by  the  cut-off  switch,  whose  office  and  purpose  it  is,  as 
he  confessedly  well  knew  and  imderstood,  to  entirely  cut  out  the 
current  of  electricity  from  the  lamp,  and  so  render  it  safe  for 
cleaning  and  trimming  under  all  conditions,  we  find  no  evidence 
whatever  that  dampness,  if  it  appreciably  existed  at  the  time  of 
his  injury,  would  have  rendered  the  shock  to  the  plaintiff  any 
different  than  it  was,  or  that  any  parts  of  the  mechanism  outside 
the  lamp  were  actually  charged  at  that  tima  Suppose,  how- 
ever, that  they  were ;  it  is  certainly  as  likely,  in  any  reasonable 
view  of  the  evidence,  that  the  plaintiff's  shock  was  received 
from  the  charged  lamp,  the  risk  of  which  he  assumed,  as  from 
the  mechanism,  and  ^^an  action  for  negligence  cannot  be  main- 
tained when  the  evidence  fails  to  disclose  an  open,  visible  con- 
nection between  the  injury  and  the  negligence  alleged,  and  when 
the  facts  proved  are  equally  consistent  with  a  theory  of  the  acci- 
dent that  would  discharge  the  defendants  as  with  one  that  would 
charge  them-"  Deschenes  v.  Railroad  Co,,  69  N.  H.  286,  291, 
46  Atl.  467.  The  second  ground  is  untenable,  also.  Knowing, 
as  he  admittedly  did,  the  risk  of  injury  from  the  wires  of  his 
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employers  coming  in  oontaet  with,  tlie  wires  of  other  electric 
oompaniee,  and  thus  becoming  charged  and  alive^  the  plaintifi, 
as  before  stated,  manifestly  assumed  that  risk  as  between  him- 
self and  his  employers ;  and,  moreover,  they  had  guarded  him 
absolutely  against  that  source  of  danger  by  means  of  the  cutoff 
switch,  the  use  and  purpose  of  which,  it  is  admitted,  he  folfy 
understood.  Irrespective,  therefore,  of  the  question  of  the 
plaintiff's  own.  negligence,  we  are  of  opinion  that  the  motion  of 
the  Manchester  Electric  Compaay  for  a  non-suit  should  have 
been  granted. 

As  against  the  Union  Electric  Company,  the  plaintiff  ftflflnmflri 
no  risks  of  his  employment.     They  stood  as  strangers  to  eadi 
other,  and,  as  between  them,  the  only  rule  to  be  applied  is  that 
of  ordinary  care.     This  rule  required  that  the  plaintiff  should 
make  use  of  such  means  of  protection  and.  safety  as  were  within 
his  control  to  guard  against  the  risks  that  were  known  to  or  rea- 
sonably to  be  apprehended  by  him  from  the  n^ligence  of  the 
company.     Among  those  risks  was  that  of  their  wires  beooming 
crossed  with  those  of  his  employers.     But  he  was  not  only  ap- 
prised of  that  danger  and.  understood  it;  he  was  also  equipped 
with  a  complete  safeguard  against  it  by  turning  the  cut-off 
switch.     It  is  true,  he  testified  that  he  was  attempting  to  do  this 
when  he  received  the  shock ;  and  therefore  my  brethren  are  of 
the  opinion  that  the  question  whether  he  exercised  ordinary  care 
in  his  way  and  manner  of  doing  it  was  properly  left  to  the  deter- 
mination of  the  jury.     I  do  not  think  so.     On  the  contrary,  it 
seems  to  me  that  the  case  discloses  no  evidence  which  would 
justify  a  finding  by  the  jury  of  reasonable  care  on  his  part     In 
my  opinion,  the  evidence  was  fairly  susceptible  of  but  two  con- 
clusions:   First,  that  the  plaintiff  attempted  to  trim  the  lamp 
without  turning  the  switch,  as  he  had  frequently  done  before; 
or,  second,  that,  standing  in  the  unnecessary  and  reckless  wav 
he  did,  "on  the  west  end  of  the  cross  arm,  with  one  foot  in  front 
of  the  other,  supporting  himself  entirely  by  placing  his  knee 
against  the  pole,  and  without  attempting  to  protect  himself  bv 


NEW  HAMPSHIItE^  1900.  761 

Carr  v.  Electric  Co. 

the  use  of  his  right  hand,  he  reached  around  with  his  left,"  by 
the  globe  and  between  the  metaUic  standards  of  the  lamp,  to 
turn  the  switch,  which  was  on  the  south  side  of  the  lamp,  and 
tiiereby  received  the  injury  for  which  compensation  is  sought. 
And,  upon  either  of  these  conclusions,  it  follows  that  there  can 
be  no  recovery  against  the  Union  Electric  Company,  because  a 
person  injured  by  his  want  of  ordinary  care,  or  by  the  joint 
operation  of  his  own  and  another's  negligence,  is  remediless. 
Nashua  Iron  &  Steel  Co.  v.  Worcester  &  N.  B.  Co.,  62  N.  H. 
159,  161,  162.  The  conditions  mentioned  in  the  question  to 
which  exception  was  taken  evidently  referred  to  dampness,  and 
the  exception  therefore  must  be  overruled.  Judgment  for  the 
Manchester  Electric  Company  and  against  the  Union  Electric 
Company. 

YouNO,  J.,  did  not  sit     The  others  concurred  as  to  the  Man^ 
Chester  Electric  Company. 


NOTE  1. — The  following  additional  cases  relate  to  the  subjects  considered 
in  Part  ni: 

In  Reagan  v.  Boston  Eleo,  L.  Co.,  1G7  Mass.  406  (Jan.  11,  1897),  a  person 
working  on  a  roof  was  injured  by  shock  from  electric  light  wires  strung 
oyer  the  building.  The  questions  were  of  contributory  negligence  and 
plaintiff's  right  upon  the  roof.  Held,  that  on  the  authority  of  Illingeworth 
V.  Boston  Eleo.  Lt.  Co.,  5  Am.  Electl.  Cas.  312,  and  Oriffln  v.  United  Eleo. 
Li.  Co.,  6  Am.  Electl.  Cas.  252,  the  question  of  contributory  negligence  was 
properly  submitted  to  the  jury,  and  that  there  was  evidence  that  the  plain- 
tiff was  rightfully  on  the  roof. 

In  Calumet  Eleo.  8t.  Ry.  Co,  v.  Orosse,  70  111.  App.  381  (June  14,  1897), 
a  lineman  employed  by  a  telephone  company  was  injured  by  shodc  from  a 
trolley  wire.  Held,  that  electric  wires  on  overhead  structures  several  feet 
higher  than  could  possibly  injure  a  person  in  the  exercise  of  his  usual  rights 
and  duties  in  a  highway,  need  not  be  perfectly  insulated,  so  that  no  person 
could  be  injured  by  them,  however  extraordinary  his  duties. 

In  Annie  Wood  v.  Diamond  Eleotrio  Co.,  185  Pa.  529  (Apr.  18,  1898),  an 
action  brought  to  recover  damages  for  the  death  by  electricity  of  a  person 
who  voluntarily  touched  a  wire  screen  which  he  had  heard  was  charged 
with  electricity,  in  order  to  demonstrate  that  it  was  not  so  charged,  recov- 
ery was  refused  on  the  ground  of  contributory  negligence. 

In  Keefe  v.  Narragansett  lectrio  Lighting  Co.,  Rhode  Island  Supreme 
Court,  June  22,  1898,  a  girl  climbed  out  of  a  window  of  her  residence  on  to 
the  jet  of  an  adjoining  house,  and  while  walking  on  the  jet,  came  in  con- 
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tact  with  wires  owned  by  a  tenant  of  the  building,  which  were 
with  the  defendant's  electric  wire,  and  received  an  injury  by  shock.  R4i, 
no  cause  of  action,  ( 1 )  because  the  wires  were  not  owned  by  defendaat,  ui 
(2)  because  the  defendant  had  no  reason  to  anticipate  the  presenee  of  ftc 
plaintiff  in  the  place  where  she  was  injured,  and  therefore  would  not  kmt 
been  bound  to  insulate  even  its  own  wires. 

In  Citizens*  Ry.  Co,  v,  Oifford,  19  Tex.  Civ.  App.  631  (Nov.  30,  IMS). 
held,  that  the  degree  of  care  required  of  a  company  operating  electric  stnrt 
cars,  in  order  to  exonerate  it  from  liability  to  a  person  coming  in  eooEtact 
with  its  wires  in  the  street,  must  depend  on  the  circumstaneea,  the  nk 
being  that  ordinai-y  care  is  required. 

In  Oremnis*  Admr,  v,  Louisville  Elec.  Lt.  Co,,  49  S.  W.  184,  Kentucky 
Court  of  Appeals  (Jan.  26,  1899),  an  electric  light  company  was  hdd  UtUe 
for  its  failure  to  properly  insulate  its  wires  on  a  roof  to  protect  a  bof 
working  there;  following  MoLnugklin  v.  Louiwilie  Blee.  Li,  Co^  6  Am. 
Electl.  Cas.  255. 

In  Lewis*  Admr,  v,  Louisville  Elec,  Lt.  Co,,  Kentudcy  Court  of  Appesb 
(May  6,  1899),  50  S.  W.  992,  an  electric  light  company  was  held  liable  for 
death  caused  by  improper  insulation,  following  the  McLaughlin  ease. 

In  Ttoist  V.  City  of  Rochester,  impleaded  with  Rochester  Railway  Com- 
pany and  Rochester  Cos  d  Electric  Company,  N.  T.  Supreme  Courts  Appd- 
late  Division,  Fourth  Department,  Febnuiry,   1899    (37  App.  Div.  307), 
poles  were  erected  by  an  electric  light  company  under  a  contract  with  the 
city,  which  gave  the  latter  the  right  to  the  exclusive  use  of  a  cross  tnn 
for  the  placing  of  telegraph  or  other  electric  wires  owned  by  it»  except  for 
lighting  and  power,  and  for  "any  and  all  municipal  purpoeea."    Subse- 
quently, the  equipments  of  a  trolley  system  were  placed  in  the  same  street 
by  an  electric  railway  company,  under  an  agreement  with  the  Qtj.    Both 
these   agreements  reserved  to  the  city  the  right  of  location  and  iiiper- 
vision,  and  otherwise  to  protect  the  streets  from  danger.     After  both  the 
electric  light  and  trolley  lines  were  placed,  the  city  placed  a  patn^  line 
above  them,  upon  the  poles  of  the  electric  light  company.    The  plaintifTs 
intestate,  while  walking  in  the  street,  was  killed  by  electric  abode  due  to 
contact  with  a  broken  end  of  a  patrol  wire,  charged  with  electricity  br 
contact  with  the  trolley  wire.     The  patrol  wire  was  not  insulated;  it  bid 
no  guard  wires  and  no  supports  except  at  the  insulators  on  the  pdei. 
Limbs  of  trees  were  liable  to  detach  the  patrol  wires,  so  that  they  woiold 
fall  upon  the  heavily  charged  wires  below.    The  patrol  line  had  been  absn- 
doned  by  the  city  for  more  than  a  year,  and  a  parallel  and  safer  roate 
established,  but  the  wires  had  not  been  removed.    One  of  the  wires  bad 
broken  and  dropped  into  the  street  several  times,  a  horse  having  once  been 
killed  by  the  current  from  it;  of  all  which  the  city  official  in  charge  of  the 
line  had  notice.    It  also  appeared  that  the  broken  wire  which  caused  the 
death  of  plaintiff's  intestate,  had  been  pulled  down  by  an  employe  of  the 
trolley  company,  who  was  about  to  take  hold  of  it  again  when  the  accident 
occurred. 
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HeUI,  that  the  question  of  the  negligence  of  the  city  was  properly  sub- 
mitted to  the  jury;  that  it  was  gross  negligence  to  permit  the  abandoned 
patrol  wires  to  fall  repeatedly  upon  the  heavily  charged  electric  light  and 
trolley  wires,  and  thence  to  the  street  to  the  great  danger  of  the  public. 
That  the  fact  that  the  patrol  line  was  used  by  the  police  department,  which 
was  created  by  law  for  the  discharge  of  a  public  duty,  did  not  free  the 
city  from  liability;  it  appearing  that  the  patrol  line  was  not  established 
by  the  police  department,  nor  had  it  the  power  to  establish  such  line.  *  That 
the  line  was  established  by  the  city,  and  was  the  result  of  a  business  ar- 
rangement, and  not  in  furtherance  of  public  duty.  That  the  city  was  not 
protected  by  a  provision  of  its  charter  exempting  it  from  liability  for  in- 
juries due  to  the  unsafe  condition  of  its  streets,  in  absence  of  actual  notice 
to  its  officers,  both  because  it  appeared  that  the  officers  had  notice  and  be- 
cause the  city  needs  no  actual  notice  of  its  own  negligent  acts.  That  the 
question  of  contributory  negligence  was  properly  submitted  to  the  jury. 
That  the  negligence  of  the  city  was  a  proximate  cause  of  the  injury,  al- 
though the  act  of  the  employe  of  the  railway  company  in  pulling  down  the 
wire  was  a  concurring  cause;  since  if  the  wire  had  not  broken  the  injury 
would  not  have  occurred.  Case  of  this  series  cited  in  opinion.  Quill  v. 
Empire  State  Teleph.  d  TeL  Co.y  vol.  6,  p.  303  (reversed,  vol.  7,  p.  761). 

In  San  Antonio  Oas  d  Electric  Co.  v.  Speegle,  60  S.  W.  884,  Texas  Court 
of  Civil  Appeals  (Dec.  19,  1900),  the  following  is  a  portion  of  the  head 
note: 

"Where  plaintiff,  in  taking  down  a  dead  wire  belonging  to  a  company 
other  than  defendant,  is  injured  by  the  wire  breaking  and  coming  in  con- 
tact with  an  improperly  insulated  live  wire  of  defendant,  defendant's  negli- 
gence in  not  having  it  insulated  is  a  concurrent  cause  of  the  accident,  ren- 
dering it  liable,  though,  but  for  a  defect  in  the  wire  which  broke,  the  acci- 
dent would  not  have  happened. 

**The  accident  to  plaintiff  by  reason  of  the  dead  wire  which  he  was  taking 
down  breaking  and  falling  on  a  live,  improperly  insulated  wire  of  defend- 
ant, strimg  along  a  street,  where  it  was  charged,  is  shown  to  be  one  which 
defendant  might  reasonably  have  anticipated,  by  evidence  that  larger  wires 
frequently  break." 

In  Jones  v.  Finch,  Alabama  Supreme  Court,  29  So.  Rep.  182  (Dec.  20, 
1900),  a  person  who  negligently  caused  a  telephone  wire  to  fall  across  a 
trolley  wire  and  remain  hanging  down  into  the  street  where  a  passing  ani- 
mal came  in  contact  with  it,  was  held  liable  for  the  death  of  the  animal, 
and  the  driver  was  held  not  chargeable  with  contributory  negligence— citing 
McKay  v.  So.  Bell  Teleph.  Co.,  6  Am.  Electl.  Cas.  223;  QuiU  v.  Empire 
State  Teleph.  Co.,  id.  p.  303. 

In  Smith  v.  East  End  Elec.  ht.  Co.,  198  Pa.  St  19  (Jan.  7,  1901),  held 
that  an  electric  light  company  is  not  charged  with  negligence  by  evidence 
that  a  person  was  killed  by  coming  in  contact  with  one  of  its  wires  on  a 
house,  at  a  point  where  the  insulation  was  defective,  there  being  no  evi- 
dence of  actual  notice  to  it,  nor  of  how  long  the  defect  had  existed. 
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I  In  J.  M,  Proctor  v.  San  Antonio  8t.  By.  Co,.  62  S.  W.  Rep.  939  (Tboi 

Court  of  Civil  Appeals,  April  10,  1901 ) ,  an  electric  street  railwaj  oompanj 
was  held  to  owe  no  duty  to  a  man  who  went  into  the  yard  of  the  oompany  to 
take  his  sons  their  dinner,  the  sons  being  at  work  under  a  contract  with  the 
t  oompany,  caught  a  trolley  wire  with  a  hoe,  and  received  a  fatal  shodL. 

In  Louise  Gordon,  Adma,,  v.  Eugene  L.  Ashley,  34  Miac.  (N.  Y.)  743 
(Trial  Term,  May,  1901),  the  following  is  the  head-note: 

"A  person  who  strings  an  electric  light  wire,  used  by  him  in  lighting  a 
village,  in  such  a  manner  that  it  can  and  at  times  visibly  does  oome  in 
contact  with  a  telephone  wire,  affording  a  connection  which  might  cat  the 
dectric  light  wire  by  heat  and  attrition,  is  guilty  of  negligence,  and  camioi 
escape  personal  liability  to  the  widow  and  children  of  one  who  was  killed 
by  coming  in  contact  with  the  electric  light  wire,  upon  its  severance  and 
fall,  as  found  by  a  jury,  from  a  cause  which  he  might  reasonably  have 
foreseen,  by  showing  that,  some  time  before  the  accident,  he  had  transferred 
the  plant  and  business  to  a  corporation,  as,  it  appearing  that  he  was  the 
president  thereof  and  owner  df  nearly  all  the  stock,  it  is  apparent  that  he 
had  power  and  authority  to  have  the  corporation  remedy  the  defect,  and, 
failing  to  have  the  corporation  remedy  it,  he  became  a  joint  wrongdoer 
with  it  and  may  be  sued  separately." 

In  Hart  v.  Mayor,  dc,  of  Union  City,  64  S.  W.  Rep.  6  (Tennessee  Supreme 
Court,  June  15,  1901),  a  policeman  was  foimd  dead  under  circumstances 
which  indicated  the  possibility  of  his  having  received  a  shock  from  crossed 
electric  wires;  though  after  his  death  experiments  showed  that  there  was 
no  crossing  of  the  wires  or  anything  else  that  would  make  them  dangerous. 
Held,  not  sufficient  to  warrant  recovery. 

In  Scheiber  v.  United  Telephone  Co.,  163  Ind.  609  (Dec.  15,  1899),  a  com- 
plaint alleging  injury  caused  by  lightning  conducted  into  a  store-room  by 
defendant's  wires,  on  accoimt  of  their  defective  condition,  and  that  the 
defect  was  due  to  the  removal  of  a  telephone  belonging  to  another  c«n- 
pany,  the  predecessor  of  defendant,  and  not  showing  that  defendant  created 
the  dangerous  condition  or  had  any  opportunity  to  put  the  wires  in  a 
proper  condition  before  the  accident,  was  held  insufficient. 

In  Sophia  Waller  v.  Leavenworth  Light  d  Heating  Co.,  9  Kan.  Ct.  Ap. 
301  (June  6,  1900),  an  action  for  damages  from  fire  caused  by  defective 
insulation,  it  was  held  that  where  one  electric  light  company  purchases  the 
plant  of  another  company  and  continues  its  business,  it  impliedly  contracts 
with  its  customers  and  the  public  that  it  will  use  such  appliances  and  care 
as  are  known  to  the  business  to  protect  them  from  harm,  and  is  liable  to 
any  one  who  suffers  damage  from  its  failure  to  do  so. 

In  Dechert  v.  The  Municipal  Elec.  Lt.  Co.,  39  App.  Div.  (N.  Y.)  490 
(April,  1899),  an  electric  light  company  made  a  contract,  contained  in  two 
separate  papers,  by  one  of  which  it  agreed  to  wire  a  place  of  business,  by 
the  other  to  furnish  equipments  and  current  for  electric  lighting.  The 
latter  paper  contained  a  release  in  these  words:  "The  company  is  hereby 
released  from  all  claims  for  damages  resulting  from  the  use  of  electric  cur- 
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rent  when  the  wiring  and  electrical  equipments  on  the  premiseB  of  the 
consumer  shall  have  been  approved  by  the  New  York  Board  of  Fire  Under- 
writers or  other  proper  authority."  The  action  was  brought  to  recover 
damages  for  the  destruction  of  the  building  thus  wired  and  equipped,  by 
fire  due  to  alleged  defective  insulation  of  wires.  The  defendant's  claim 
that  it  was  protected  by  the  release  was  rejected,  it  appearing  that  the 
approval  given  by  the  Board  of  Underwriters  was  limited  to  the  "equip- 
ments/' and  it  being  held  that  it  was  not  intended  to  include  the  wiring. 
Held,  that  the  question  of  whether  or  not  the  work  of  wiring  and  insulat- 
ing the  wires  was  properly  done,  must  be  determined  upon  the  testimony 
of  witnesses  familiar  with  such  work,  and  that  the  rules  of  various  elec- 
trical companies  prescribing  how  such  work  should  be  done  were  incom- 
petent. 

In  Kepner  v.  Harrishurg  Traction  Co.,  183  Pa.  St.  24,  Oct.  11.  1897,  the 
plaintiff's  horse  became  frightened  by  the  breaking  of  defendant's  trolley 
wire,  and  plaintiff,  alarmed  by  the  noise  and  electric  flashes,  and  by  the 
plunging  of  the  horse,  jumped  from  the  vehicle  and  was  injured.  Held, 
that  no  presumption  of  negligence  of  defendant  arose  from  the  unex- 
plained breaking  of  the  wire. 

In  Bergin  v.  Southern  New  England  Teleph.  Co,,  70  Conn.  64,  Nov.  30, 
1897,  an  action  brought  by  an  employe  of  a  telephone  company  for  injury 
by  shock  while  in  the  performance  of  his  duties,  held,  that  where  a  tele- 
phone company  and  an  electric  light  company  used  the  same  poles,  the  law 
does  not  absolutely  require  the  telephone  company,  as  between  it  and  its 
linemen,  to  inspect  and  test  guy-wires  and  circuit  breakers  put  in  by  the 
railroad  company,  to  ascertain  whether  they  are  in  safe  condition. 

In  Murphy  v.  Coney  Island  d  Brooklyn  Railroad  Company,  66  App.  Div. 
(N.  Y.)  546,  December,  1900,  an  action  in  which  an  employe  of  an  overhead 
trolley  railway  company  received  a  shock  while  fastening  span-wires  to  a 
"brookline"  attached  to  an  iron  pole,  in  consequence  of  the  defective  condi- 
tion of  the  "brookline,"  which  was  an  insulating  appliance  designed  to  pre- 
vent the  electric  current  from  passing  from  the  span  wire  into  the  iron 
poles,  it  appeared  that  the  defect  in  the  "brookline"  was  not  inherent  in 
the  material  or  due  to  the  construction,  but  was  due  to  leakage,  and  it  did 
not  appear  that  the  defect  was  visible.  It  appeared  that  no  tests  of  the 
"brookline"  were  made  by  the  defendant,  who  relied  on  the  manufacturer, 
and  there  was  no  evidence  that  the  manufacturer  tested  them.  Held, 
error  to  hold  as  matter  of  law  that  the  defendant  had  discharged  its  obliga- 
tion toward  the  plaintiff. 

In  Malay  t?.  Mt.  Morris  Electric  Light  Co.,  N.  Y.  Supreme  Courts  Appel- 
late Division,  June,  1899  (41  App.  Div.  674),  the  plaintiff,  a  lineman  in 
the  employ  of  an  electric  light  company,  defendant,  informed  the  dynamo 
engineer  that  he  was  to  hang  a  lamp  at  a  certain  place,  and  that  the  engi- 
neer should  not  turn  on  the  current  of  electricity  until  informed  by  tele- 
phone that  the  work  was  done.    While  the  plaintiff  was  at  work,  the  engi- 
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neer  turned  on  the  current,  the  plaintiff  received  a  shock,  and  was  injured. 
There  was  evidence  that  various  instances  of  the  engineer's  incafMcity  had 
previously  l)een  brought  to  the  attention  of  the  superintendent  and  of  the 
person  who  employed  and  discharged  help,  and  the  vice-president  had  been 
told  of  his  incapacity. 

Held,  sufficient  evidence  to  warrant  submission  to  the  jury  of  the  question 
of  defendant's  negligence,  within  the  rule  that  the  plaintiff  must  establish 
(1)  that  the  injury  was  due  to  the  engineer's  negligence;  (2)  that  the 
engineer  was  incompetent,  and  (3)  that  the  defendant  had  knowledge  or 
notice  of  such  incompetency. 


NOTE  2. — Part  III  contains  fifty-four  cases  reported  in  full,  and  memo- 
randa of  nineteen  others  in  note  1,  ante,  all  illustrative  of  the  degree  of 
care  which  companies  using  the  electric  current,  mainly  by  means  of  wires 
in  public  highways  and  over  buildings,  owe  to  the  public  to  prevent  injury 
to  person  and  property.  While  this  is  the  general  theme  of  all  these  cases, 
it  may  be  instructive  to  group  them  with  respect  to  certain  specific 
principles. 

It  is  undoubtedly  true  that  the  degree  of  care  required  of  electrical  com- 
panies is  the  same  in  kind  as  that  which  is  required  of  all  persons  in  their 
relations  with  each  other,  namely,  the  duty  of  reasonable  care  to  avoid 
injury.  Reasonable  care  is,  however,  a  relative  expression  and  circum- 
stances of  time,  place,  etc.,  are  to  be  considered.  It  is  commensurate  to  the 
danger.  The  electric  current  being  highly  dangerous  and  its  nature  j»uch 
that  it  is  invisible,  inaudible,  and  incapable  of  ascertainment  by  any  of 
the  senses,  except  that  of  touch,  and  its  touch  is  fatal,  it  follows  that  those 
using  it  or  causing  it  to  \ye  conveyed  in  and  along  places  where  persons  are 
reasonably  to  be  expected  to  be.  are  bound  to  a  very  high  degree  of  care. 
This  is  diflferently  stated  by  the  courts.  Perhaps  the  strongest  language 
used  in  defining  the  duties  of  electric  companies  is  that  contained  in  a 
series  of  Kentucky  decisions  commencing  with  McLaughlin  v.  Louisville 
Elec.  Li.  Co.,  6  Am.  Electl.  Cas.  2o5.  in  which  the  duty  is  said  to  be  that 
of  "perfect  protection"  at  points  where  persons  are  apt  to  come  in  contact 
with  the  wires,  and  the  utmost  care  to  keep  them  insulated.  Tliis  is  fol- 
lowed in  Hchweitzer'a  Admr.  v.  Citizens'  Gen.  Elec.  Co.,  ante,  p.  571: 
O'DonnelVs  Admr.  v.  Louisville  Elec.  Lt.  Co.,  ante,  p.  586,  in  which  it  is 
stated  that  perfect  insulation  is  requirtnl  where  persons  have  the  right  to 
go  for  either  business  or  pleasure;  Macon  v.  Paducah  (^t.  Ry.  Co.,  ante,  p. 
630,  and  Thomas*  Admr.  v.  Maysvillc  St.  Ry.  Co.,  ante,  p.  587;  Overall  r. 
Louisville  Elec.  Lt.  Co.,  ante,  p.  521,  in  which  it  was  held  that  a  trial  court 
erred  in  charging  the  jury  that  the  degree  of  care  required  was  "the  high- 
est degree  of  care  and  skill  of  prudent  persons  in  the  same  or  similar 
business"  was  erroneous;  Gremnis'  Admr.  v.  Louisville  Elec.  Lt.  Co.  and 
Leivis*  Admr.  v.  Louisville  Elec.  Lt.  Co.,  both  being  found  in  note  1,  ante. 

In  New  York  it  was  held  in  Caglione  v.  Mt.  Morris  Elec.  Lt.  Co.,  ante,  p. 
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622,  that  electric  companies  are  bound  to  take  all  care  that  a  reasonable 
person  can  take  to  prevent  the  escape  of  electricity  to  the  danger  of  life, 
while  in  Wittleder  v.  Citizens*  Elec,  Ilium.  Co,,  p.  586,  note,  ante,  it  was  held 
that  the  stringing  of  live  electric  wires  so  near  a  thoroughfare  that  contact 
of  persons  passing  in  the  street  is  possible,  is  active  negligence,  in  other 
words,  nuisance. 

In  Anderson  v,  Jersey  City  Elec,  Lt.  Co.,  ante,  p.  557,  it  is  held  that  an 
electric  light  company  is  bound  to  reasonable  care  to  protect  persons  in 
places  where  it  is  reasonably  probable  that  their  duties  as  linemen  of 
other  electrical  companies  will  bring  them ;  in  Brown  v.  Edison  Elec,  Ilium. 
Co.,  ante,  p.  516,  such  companies  are  held  bound  to  the  duty  of  protection  to 
persons  where  they  have  a  right  to  be  in  the  exercise  of  a  lawful  occupa- 
tion. In  Perham  v.  Portland  Elec.  Co.,  ante,  p.  487,  it  is  said  to  be  the 
duty  of  "utmost  care."  In  Will  v.  Edison  Elec.  Ilium,  Co,,  ante,  p.  642, 
held,  that  the  duty  is  that  of  the  very  highest  degree  of  care  to  persons 
rightfully  there,  whetlier  from  necessity  or  mere  convenience.  In  Griffith 
V,  New  England  Teleph,  d  Tel,  Co,,  ante,  p.  707,  held  that  electric  companies 
are  bound  to  use  such  known  and  approved  devices  as  are  necessary  to 
guard  against  accidents  from  lightning  conducted  over  their  wires.  In 
Leonard  v,  Brooklyn  Heights  R.  Co.,  ante,  p.  683,  held,  that  the  duty  of  an 
electric  street  railway  company  to  protect  its  passengers  from  injury  by 
shock  is  a  "very  high  degree  of  care." 

Bearing  in  mind  that  reasonable  care  under  the  circumstances  is  the 
fundamental  requirement,  it  not  only  follows  that  a  very  high  degree  of 
care  should  be  required  to  keep  electric  wires  properly  insulated  in  places 
where  persons  may  be  reasonably  expected  to  be;  but  follows  none  the  less 
logically  that  a  much  less  degree  of  care  is  requisite  in  places  where  per- 
sons are  not  reasonably  expected  to  go.  Thus  electric  companies  have  been 
held  not  liable  for  injuries  occasioned  to  a  person  walking  upon  the  girder 
of  a  bridge  many  feet  above  the  roadway  {Freeman  v,  Brooklyn  Heights 
R.  Co,,  ante,  p.  611),  on  the  top  of  a  wooden  awning  sixteen  feet  above  the 
street  {Brush  Elec.  L.  d  P.  Co.  v.  Lefevre,  ante,  p.  598) ;  upon  structures  so 
high  that  no  person  could  reasonably  be  expected  to  be  injured  by  them, 
however  extraordinary  his  duties  ( Calumet  Elec.  8t.  Ry.  Co,  v.  Orosse,  note 
1,  ante) ;  upon  a  jet  in  front  of  a  house  {Keefe  v.  Narragansett  Elec,  Li, 
Co.,  note  1,  ante).  It  has  also  been  held  that  a  telephone  company  is  not 
bound  to  provide  against  accidents  which  could  not  be  anticipated  or 
guarded  against  except  by  constant  patrol  of  its  whole  line  {Fitch  v,  Cen^ 
tral  N.  Y.  Teleph,  d  Tel.  Co.,  ante,  p.  565) ;  also  that  it  is  not  negligence 
as  matter  of  law,  where  wires  have  been  prostrated  in  many  places  at 
once  by  an  unusual  and  unexpected  storm,  to  allow  a  delay  of  several  hours 
before  repairing  a  broken  wire  {Boyd  v.  Portland  Elec,  Co.,  CMte,  p.  605). 

The  rule,  "res  ipsa  loquitur,"  in  other  words,  that  certain  conditions  con- 
stitute prima  faerie  evidence  of  negligence  so  as  to  require  proof  by  the  de- 
fendant to  rebut  the  same,  is  frequently  applied  in  actions  against  elec- 
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trical  companies.  Such  are  the  following  cases,  ante:  Boyd  v,  Portland 
Bleo,  Co.,  p.  605;  Chattanooga  Eleo,  Ry,  Co.  v.  Mingle^  p.  692;  Devlin  v. 
Beacon  Light  Co.,  p.  563;  Newark  Elec,  L.  d  P.  Co.  v.  Ruddy,  p.  526; 
0*Fldherty  v.  Nassau  Eleo.  R,  Co.,  p.  535 ;  Leavenworth  Coal  Co.  v.  Rat^ 
ford,  p.  433;  Trenton  Pass.  Ry.  Co.  v.  Bennett  and  Cooper,  p.  444;  Snyder 
V.  Wheeling  Eleo.  C6.,  p.  473;  Dwyer  v.  Buffalo  Chneral  Eleo,  Co.,  p.  456; 

,U  Jones  V.  Union  Ry.  Co.,  p.  447.    In  Poulsen  v.  Nassau  Eleo.  R.  Co.,  ante, 

p.  675,  the  same  rule  is  applied  where  a  trolley  car  was  traveling  on  a  trade 
in  a  blaze  and  a  passenger  was  injured. 

With  respect  to  the  care  or  negligence  of  the  person  injured  by  shock 
from  electric  wires,  it  is  held  in  Will  v.  Edison  Eleo.  Ilium.  Co.,  ante,  p.  642. 
and  Mitchell  v.  Raleigh  Elec.  Co.,  ante,  p.  644,  that  a  person  has  the  right 
to  presume  that  electric  wires  maintained  in  a  place  where  persons  are 
liable  to  be  are  properly  insulated.  In  N€U?ark  Elec.  L.  d  P.  Co.  v.  Mo- 
CMvery,  ante,  p.  529,  it  is  held  that  an  electric  company  owes  no  duty  to 
one  who  has  broken  down  its  wires  except  to  refrain  from  wilful  acts  to 

[:  his  injury.     In  Anderson  v.  Jersey  City  Electric  Lt.  Co.,  ante,  p.  661,  note, 

and  Wood  v.  Diamond  Eleo,  Co.,  note  1,  ante,  it  appeared  that  the  person 

injured  in  each  case  volimtarily  touched  the  wire  which  he  had  heard  was 

charged  with  electricity,  in  order  to  demonstrate  that  it  was  not  so  charged, 

^'  and  recovery  in  each  case  was  refused  on  the  ground  of  contributory  neg- 

L'  ligence.     In  N.  Y.  d  N.  J.  Teleph.  Co.  v.  Bennett,  CMte,  p.  543;  W.  U.  Tel. 

*  Co.  V.  Oriffith,  ante,  p.  602,  and  Rowe  v.  N.  J.  Teleph.  Co.,  ante,  p.  626, 

where  the  wire  which  was  the  immediate  cause  of  the  injury  received  its 
current  from  a  wire  of  another  company,  upon  which  it  had  fallen  or  too 

y^.  near  to  which  it  had  been  placed,  recovery  against  both  companies  was  sus- 

tained, or  they  were  held  to  have  been  properly  joined  as  defendants.  In 
Kansas  City  v.  File,  ante^  p.  539,  an  electric  light  company  and  a  city  were 
held  to  have  been  properly  joined  as  defendants,  a  broken  electric  light 
wire  having  been  allowed  to  remain  in  a  street  for  a  long  time. 

With  respect  to  the  duties  of  electric  light  companies  to  their  employes, 
it  is  held  in  Moran  v.  Corliss  Steam  Engine  Co.,  ante,  p.  743,  that  a  master 
using  machinery  operated  by  electricity  is  bound  to  a  very  high  d^ree  of 
care  for  the  protection  of  his  employes;  on  the  other  hand,  it  is  held  in 
Carr  v.  Manchester  Elec.  Co.,  ante,  p.  746,  that  the  danger  of  shock  due  to 
crossed  wires  is  a  known  risk  of  a  lineman's  employment;  in  Anderson  v. 
Inland  Teleph.  d  Tel.  Co.,  ante,  p.  725,  that  an  employe  cannot  recover  from 
Mb  employer  for  shock  caused  by  a  span-wire  of  the  latter,  a  telephone 
company,  coming  in  contact  with  the  trolley  wire,  it  appearing  that  inspec- 
tion of  the  wires  was  a  part  of  the  employe's  duty,  and  that  he  had  the 
appliances  for  inspection  with  him;  and  in  Epperson  v.  Postal  Tel.  Cable 
Co.,  ante,  p.  736,  that  a  lineman  has  no  right  to  rely  on  his  foreman's  assur- 
ance that  there  is  no  danger  if  he  in  fact  have  facilities  for  knowing, 
and  does  know,  to  the  contrary. 
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Jbremiah  QurLL,  Kespondent,  v.  The  Emfibe  State  Tele- 
phone AND  Telegraph  Company^  Appellant 

Hew  York  Court  of  Appeals,  April  18,  1899  (reversing  6  Am.  Electl.  Cas. 

303). 

(159  N.  Y.  1.) 

Injury  bt  electrical  applla^nce. 

A  person  not  in  defendant's  employ,  while  attempting  to  change  the  position 
of  a  telegraph  wire,  dislodged  an  insecure  insulator,  which  fell  and  in- 
jured the  plaintiff  standing  in  the  street.  The  defendant  owned  the  pole. 
It  also  owned  the  arm  and  the  pin  thereon,  upon  which  the  insulator 
rested,  and  turned  them  over,  years  before,  in  good  condition,  to  another 
company  to  use;  which  latter  company  owned  and  controlled  the  wires 
and  insulator. 

Held,  that  the  defendant  was  not  responsible  for  the  plaintiff's  injury. 

Appeal  from  judgment  of  Supreme  Court,  General  Term, 
Fifth  Judicial  Department,  affirming  a  judgment  entered  upon 
a  verdict  for  plaintiff,  and  an  order  denying  a  motion  for  new 
trial. 

Frederick  E.  Storhe,  for  appellant 

E,  C.  Aiken,  for  respondent 

Parkeh^  Ch.  J. :  The  plaintiff,  while  standing  on  the  south 
side  of  a  telephone  pole  belonging  to  this  defendant,  and  under 
the  end  of  the  lower  cross  arm,  was  stnick  by  a  glass  insulator 
that,  in  an  attempt  to  change  the  position  of  a  telegraph  wire, 
was  throwTi  from  the  pin  upon  which  it  had  been  placed.  The 
taut  wire,  as  it  was  being  raised,  caught  under  the  insulator  and 
lifted  it  from  the  pin.  The  person  who  raised  the  wire  was  not 
in  the  employ  of  the  defendant  nor  connected  with  it  in  any 
way.  He  was  an  employe  of  the  city  of  Auburn,  who  discov- 
ered that  there  was  some  difficulty  with  the  wires  and  went  up 
the  pole  of  his  own  motion  for  the  purpose  of  remedying  it. 
For  the  injuries  that  the  plaintiff  suffered  he  succeeded  in  ob- 
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taming  a  judgmyeat  against  the  defendant,  {Medicated  i 
iij  upon.  thjQ  gniond  that  the  defendant  failed  to  perform  aomi 
iaty  that  it  owed  to  the  traveling  public,  of  whidi  the  plaintif 
was  one.  It  is  veny  difficult  to  point  out  the  act  claimed  to  con 
stitute  an  omission  of  duty.  Indeed,  without  an  ingenious  ua 
of  authority,  which  seems  sometimes  to  be  resorted  to  to  prov< 
what  is  obviously  untrue,  the  task  would  scarcely  be  undertaka 
by  any  one. 

The  facts  are  not  in  controversy,  and  a  statement  of  tlieni  will 
I  think,  support  the  assertion  made.  It  is  true  that  the  defend 
ant  was  the  owner  of  the  pole,  which  was  in  height  ninety-si] 
feet,  in  circumference  at  the  base  six  feet,  and  had  upoa  il 
twenty  cross  arms,  each  of  which  was  tan  feet  in.  length  and  bon 
ten  pins;  the  bottom  cross  arm,  frcsn  which  the  insulator  feU, 
was  forty-seven  feet  from  the  ground.  Now,  while  this  was  the 
defendant's  pole,  it  did  not  make  use  of  all  of  the  arms.  The 
two  uppermost  arms  were  occupied  by  the  American  TelephcHie 
and  Telegraph  Company ;  the  thirteen  arms  immediately  belov 
were  used  by  this  defendant;  the  succeeding  four  arms  bdow 
had  no  wires  on  whatever;  the  twentieth,  and  last,  arm  waa  used 
exclusively  by  the  Western  Union  Telegraph  Cwnpany,  and  it 
was  frMn  this  arm  that  the  insulator  fell.  It  seems  that  when 
this  large  pole  was  being  erected  for  the  use  of  the  defendant, 
the  manager  of  the  Western  Union  Telegraph  Company  com- 
plained that  the  effect  of  it  would  be  to  interfere  with  his  c(ni- 
pany's  use  of  a  pole  near  by  that  carried  the  wires  of  that  com- 
pany, and  thereupon  he  was  told  that  as  soon  as  defendant's  pole 
was  up,  the  Western  Union  Company  could  eith^  put  on  a 
cross  arm  or  use  the  bottom  cross  arm  that  the  defendant  had 
put  on,  as  defendant  would  have  no  use  for  it  This  settlement 
of  the  difficulty  was  accepted,  and  immediately  after  the  erec- 
tion of  the  pole  the  Western  Union  Company  bxA  poeseesion  of 
the  lower  cross  arm  and  exclusively  used  it  from  that  time  os 
until  after  the  happening  of  the  accident.  It  is  not  pretended 
that  the  defendant  exercised  any  authority  over  this  arm,  or 
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daimed  tlie  righ4;  to  exercise  any,  or  oould  have  done  so  if  it 
ohose  after  the  arrangement  between  it  and  the  Western.  Union 
Telegraph  Company.  The  evidence  shows  that  it  agreed  with 
tiie  Western  Union  Telegraph  Company  either  to  permit  it  to 
pat  on  an  arm  of  its  own  or  make  use  of  the  defendant's  lower 
arm,  but  it  is  nowhere  suggested  that  it  agreed  to  furnish  glass 
insulators  or  that  it  did  furnish  them.  The  only  evidence  that 
I  am  able  to  find  bearing  upon  the  question  as  to  whether  there 
was  an  insulator  on  the  arm  when  the  Western  Union  took  pos- 
session of  it^  tends  to  show  that  there  was  nona  It  consists, 
firsts  of  the  agreement,  which  was  that  such  company  should  have 
the  use  of  the  lower  arm  simply,  and,  second,  of  the  testimony 
of  Robert  Lumiey,that  ^^there  never  has  been  a  telephone  fixture 
upon  the  bottom  arm  since  I  have  known  about  the  company." 
The  evidence  does  not,  therefore,  permit  a  finding  that  the  glass 
insulators  were  upon  the  pins  and  were  turned  over  to  the  pos- 
session of  the  Western  Union  Telegraph  Company  with  the 
arm. 

The  situation  then,  so  far  as  this  defendant  is  concerned,  is 
this:  It  turned  over  to  another  company  the  use  of  a  part  of 
itB  property,  ooBsi^tiBg  of  a.  arm  of  TtelepW  pole  and  the 
pins  thereon,  all  of  which  were  and  still  are  in  perfect  condition ; 
the  Western  Union  Telegraph  Company  took  possession  of  the 
pole,  strung  seven  or  eight  wires  thereon,  and  thereafter  con- 
tinued in  the  exclusive  occupation  of  it  down  to  the  27th  of 
June,  1891,  when  an  employe  of  the  city  govemiment,  having  no 
relation  whatever  to  any  of  the  corporations  owning  or  using  the 
pole,  went  upon  it  for  the  purpose  of  making  some  temporary 
alteration  in  the  position  of  the  wires,  and  in  attempting  to  do 
so  lifted  directly  upwards  a  wire  that  rested  against  one  of  the 
pins,  and  which  caught  under  the  glass  insulator,  raised  it  up 
from  the  pin  and  threw  it  to  the  ground.  The  defendant  is  cer- 
tainly not  responsible,  under  this  evidence,  on  the  ground  that 
it  turned  over  to  the  Western  Union  Company  the  insulator 
thrown  off,  for  it  did  not  furnish  it.     Nor  is  it  responsible  for 
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erary  act  don©  or  omitted  on  ihe  lower  arm  of  the  pole,  sun[d 
because  it  owns  iL  Tho  neglect,  if  any  there  was,  on  the  p&i 
of  either  the  owner  or  occupant  of  the  pole,  was  that  of  tl 
Western  Union  Company  in  omitting  to  catch  the  inaxilator  o 
the  thread  of  the  pin^  and  for  its  omission  of  duty  the  owner 
not  responsible. 

If  there  were  any  doiibt  abont  that  question  before  the  dec 
sion  of  the  court  in  Holmes  v.  Union  T.  £  T.  Co.,  7  Am.  Eled 
Cas.  765n.,  41  N.  Y.  S.  R.  767,  affirmed  in  this  coiirt  on  opinio 
below  (139  K.  Y.  651),  there  lias  boon  none  since  that  decisio 
in  this  Stata  In  that  case  the  defendant's  poles  were  also  use 
to  string  wires  of  a  local  company  for  messenger  eervioe; 
heavy  fall  of  rain  and  snow  so  weighted  the  wires  that  some  c 
them  were  broken  and  fell  to  the  sidewalk;  the  outcome  was  & 
injury  to  tho  plaintiff  in  that  acticMi,  but  it  could  not  with  c« 
tainty  be  told  whether  the  wire  into  which  the  plaintiff's  fee 
became  entangled,  and  which  caused  him  to  fall,  was  the  wir 
of  the  defendant  or  the  wire  of  the  messenger  service  ctwapany 
the  jury  being  charged  that  the  defendant  was  obliged  to  taki 
care  of  its  own  wire,  but  was  not  obliged  to  take  care  of  it 
neighbor's,  found  in  favor  of  the  defendant,  and  an  exceptioi 
taken  to  the  charge  of  the  court  was  ineffectually  relied  upMi  ii 
the  General  Term  and  in  this  ooiut  for  a  reversal.  In  this  ca» 
tho  evidence  points  to  the  Western  Union  Telegraph  C-mnpan; 
as  the  company  responsible  for  the  insulator  being  upon  the  pii 
without  being  screwed  down,  but  in  any  event  the  state  of  thi 
evidence  is  such  that  it  will  not  support  a  finding  that  this  da 
fendant  fnraished  the  insulator,  or  put  it  wi,  or  had  anrthinj 
to  do  ^vith  it  whatever. 

Kie  judgment  should  be  reversed  and  a  new  trial  granted 
with  costs  to  abide  tho  event. 

All  concur,  except  O'Brien,  J.,  dissenting. 

Judgment  reversed,  etc. 
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Ncra. — The  following  is  the  opinion  of  the  General  Term  of  the  Supreme 
Ck>urt,  adopted  by  the  Court  of  Appeals,  in  the  case  of  John  M.  Holmes  v. 
The  Union  Telegraph  and  Telephone  Co.,  referred  to  in  the  foregoing  case: 

Matham,  J. :  The  defendant  erected  its  poles  and  strung  its  wires  along 
or  upon  a  public  street  in  the  village  of  Glens  Falls  for  the  purpose  of 
telephone  service,  and  had  so  used  the  poles  for  more  than  a  year  at  the 
time  of  the  alleged  injury. 

The  undisputed  evidence  also  shows  that  wires  used  for  messenger  ser- 
vice were  also  strung  along  on  these  poles,  but  without  the  affirmative 
consent  of  the  defendant. 

On  the  occasion  of  a  rain  and  snow  fall,  ice  accumulated  on  the  wires 
attached  to  these  poles  in  such  quantities  that  some  of  the  wires  were 
broken  and  fell  down  upon  the  sidewalk,  and  one  of  the  defendant's  em- 
ployes pushed  the  broken  wire  from  the  sidewalk  into  the  gutter,  where  it 
was  permitted  to  remain  for  some  time  and  to  become  frozen  into  the  ice 
or  mud  upon  the  street,  forming  a  loop  through  which  plaintiff  tripped, 
fell,  and  was  injured. 

On  the  trial  the  defendant  contended  and  sought  to  establish  by  proof 
that  the  fallen  wire,  by  reason  of  which  the  plaintiff  fell  and  was  injured, 
was  not  the  wire  of  the  defendant,  but  the  wire  of  the  messenger  service, 
which  the  defendant  did  not  erect,  and  over  which  the  defendant  exercised 
no  control,  and  out  of  this  contention  arises  the  chief  point  of  controversy 
on  this  appeal. 

The  learned  trial  judge  charged  the  jury  in  various  forms  in  substance 
and  effect  that  if  it  was  not  the  defendant's  wire  that  caused  the  injury, 
then  the  defendant  was  not  liable;  that  the  defendant  was  obliged  to  take 
care  of  its  own  wire,  but  it  was  not  obliged  to  take  care  of  its  neighbor's. 
If  it  owned  or  had  charge  of  this  wire,  then  it  was  its  wire  to  take  care  of. 
The  plaintiff  excepted  to  this  part  of  the  court's  charge,  and  upon  that 
exception  and  alleged  misdirection  of  the  learned  judge  the  plaintiff  seeks 
to  reverse  the  judgment  in  this  action.  We  see  no  error  in  this  direction 
or  charge  of  the  learned  judge. 

The  complaint  in  this  action  charges  the  defendant  with  negligence,  and 
the  action  was  prosecuted  upon  the  theory  that  the  injury  was  caused  by 
the  negligence  of  the  defendant,  and  not  upon  the  theory  that  the  defend- 
ant had  permitted  the  use  of  its  poles  by  another  in  such  a  manner  as 
to  become  a  nuisance.  The  complaint  alleged:  ''That  the  defendant  so 
carelessly  and  negligently  took  care  of,  managed  and  used  said  telegraph 
poles  and  the  wires  strung  upon  the  same,  did  carelessly  and  negligently 
permit  the  wires  to  become  broken  or  detached  from  the  poles,  so  as  to  lay 
upon  and  along  the  highway  and  street,  etc." 

There  was  no  averment  in  the  complaint  for  keeping,  maintaining  or 
suffering  a  nuisance,  but  mainly  for  negligence  in  permitting  the  wire  on 
its  poles  to  fall  upon  the  street.  If  this  had  been  the  act  of  the  defendant 
it  would  clearly  have  presented  an  act  of  negligence  which  unexplained 
would  have  presented  ground  of  recovery  by  the  plaintiff  for  the  injury. 
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or  at  least  the  jury  might  have  80  foun 
learned  trial  judge  in  his  charge.  But  ti 
theory  that  the  defendant  was  liable  for 
mitting  some  other  person  to  use  its  pole 
a  nuisance,  and  ne  do  not  think  that  posi 
the  purpose  of  reversing  this  judgment. 

In  Dickinson  t>.  The  Jfuyor,  B2  N.  Y.  5S1 
tions  in  the  complaint  tend  to  establish 
perform  a  duty  in  not  removing  the  ice  at 
not  an  averment  for  keeping,  mnintainii) 
merely  for  neglect  in  not  moving  the  iee  an 
for  a  positive  wrong  committed  by  the  def 
reason  of  defendant's  n^lect.  The  authoi 
tween  actions  for  wrong  and  actions  for  ne 
from  which  the  abore  is  quoted  cites  i 
doctrine. 

The  court  in  this  case  hold  that  when  the 
complaint  is  negligence,  the  plaintiff,  in  o 
the  defendant  has  failed  in  the  use  of  ord 
of  some  duty  incumbent  upon  it. 

Was  it  incumbent  upon  the  defendant  to 
the  wires  of  the  nieasenger  service,  which 
company,  and  which  put  up  its  wires  on  di 
mission  of  the  defendant?  We  think  not. 
which  shows  that  the  defendant  bore  such 
pany  as  to  make  the  former  liable  for  the 
latter.  The  rule  seems  well  settled  that 
the  negligence  of  another,  the  relation  of  ] 
and  agent,  must  esiat.  Stevens  v.  Armm 
Brennnn,  60  id.  000.  There  seema  to  be  no 
it  can  be  found  or  reasonably  inferred  th 
existed  between  the  defendant  and  the  i, 
right  in  that  conclusion,  then  the  neglifr 
cannot  be  imputed  to  the  defendant.  Th 
ment  of  their  respective  wires  were  cona 
other,  and  one  in  no  way  responsible  fc 
other  US  to  third  persons,  unless  the  impl 
the  messenger  company  ta  att«eh  its  wires 
way  created  a  liability  on  the  part  of  the 
the  mcsBcnger  company. 

There  ia  no  pretense  that  the  defendant's 
unsafe,  or  that  any  injury  resulted  to  thi 
wire  either  of  the  telegraph  company  or 
produced  the  Injury.  If  the  wire  of  th( 
judge  charged   the  defendant  would   be  lii 
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paDy,  then  the  defendant  was  not  liable.  But  it  is  insisted  by  the  appel- 
lant that  the  fact  that  the  defendant  permitted  the  messenger  company  to 
attach  its  wires  to  defendant's  poles  made  the  defendant  liable  in  any 
event  for  the  injury  resulting  from  negligence  of  the  messenger  company 
in  negligently  permitting  its  wires  to  become  detached  from  the  poles  by 
reason  of  which  the  defendant  was  injured. 

Thus  is  presented  the  qucistion  whether  a  party  who  owns  and  possesses 
a  structure  lawful  and  safe  in  itself,  and  who  permits  another,  under  an 
I  implied  license,  to  use  for  a  lawful  purpose  some  portion  of  the  same,  is 
liable  for  the  negligence  of  the  one  using  to  third  persons  who  are  injured 
thereby.  The  principal  authority  cited  urged  by  the  learned  counsel  for  the 
appellant,  in  support  of  appellant's  contention  on  this  point,  is  the  case 
of  Timlin  v.  The  Standard  Oil  Co.,  54  Hun.  44,  26  St.  Rep.  42;  affirmed  in 
Court  of  Appeals  in  126  N.  Y.  514,  37  St.  Rep.  906. 

We  think  that  case  clearly  distinguishable  from  the  one  at  bar.  In  that 
case  the  Acme  Oil  Co.  leased  of  the  owner  for  the  use  of  the  Standard  Oil 
Co.  a  wall,  which  was,  as  was  found  by  the  jury  to  be,  a  dangerous  struc- 
ture at  the  time  of  taking  the  lease.  The  other  defendants  were  tenants 
and  agents  of  the  Standard  Oil  Company.  The  owner  of  the  premises  was 
not  made  a  party.  The  defendants  were  all  either  lessees  and  occupants  of 
the  defective  wall,  or  the  agents  of  such  lessees.  The  wall  was,  therefore, 
in  the  natural  occupancy  and  control  of  the  defendants,  and  as  the  jury 
found  it  to  be  a  nuisance,  the  defendants  who  occupied  and  maintained  it 
were  liable  to  the  person  who  was  injured  by  its  fall.  In  that  case  the 
wall  which  fell  was  in  the  possession  of  the  defendants  and  under  their 
control.  In  the  case  at  bar  the  wire  of  the  messenger  company  was  in  its 
possession  and  under  its  control,  and  not  under  the  control  of  the  defend- 
ants. If  the  defendant's  pole  had  fallen  and  produced  the  injury  and  the 
action  had  been  brought  against  it  for  the  injury,  the  cases  would  have 
been  parallel. 

Then  it  would  have  been  the  duty  of  the  defendant  in  the  use  and  pos- 
session of  the  wire  to  have  exercised  care  in  preventing  its  wire  from  falling 
and  injuring  the  plaintiff.  The  defendant  owed  a  duty  to  the  plaintiff  and 
the  public  in  relation  to  its  own  wire  and  wires  in  its  possession  and  under 
its  control.  But  it  owed  no  duty  to  the  plaintiff  in  relation  to  the  wire 
of  the  messenger  company,  unless  the  messenger  company  was  the  servant, 
employe  or  agent  of  the  defendant. 

No  such  relation  existed  between  the  defendant  and  the  messenger  com- 
pany. Timlin  case,  supra,  Landon,  J.,  says:  "The  defendants  are  liable 
if  they  owed  a  duty  to  the  plaintiff's  intestate  respecting  this  wall  which 
th^  failed  to  perform,  and  because  of  such  failure  the  wall  fell  and  killed 
him." 

The  duty  in  that  case  arose  out  of  the  defendants'  possession  of  the 
wall  and  its  control  over  it.  No  such  duty  can  be  charged  upon  the  defend- 
ant here  arising  out  of  the  messenger  company's  wires,  which  were  not  in 
the  defendant's  possession  and  over  which  defendant  exercised  no  control. 
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The  charge  to  the  jury  was  therefore  correct,  and  the  judgmei 

affirmed. 

Judgment  affirmed^  with  costs. 

Leabned,  p.  J.y  concurs;  Landon,  J.,  not  acting. 


The  following  are  memoranda  of  other  cases  upon  the  same 
ject  of  injuries  by  electrical  appliances,  but  not  due  to  the  elect 

In  City  of  Denver  v,  Hherrett^  U.  S.  Circuit  Court  of  App 
Circuit,  June  27th,  1808  (88  Fed.  Rep.  226),  a  municipal  coq 
an  electric  company  were  joined  as  defendants  in  an  action 
for  personal  injuries  caused  by  the  falling  of  an  electric  li 
which  were  attached  the  wires  which  supported  a  lamp  used 
I  the  city  streets.     It  was  held  that  the  city  did  not,  by  permit 

of  the  streets  for  the  purpose  of  the  electric  light  plant,  the 
charged  with  the  duty  of  maintaining  the  appliances  in  a  sal 
but  would  only  be  liable  after  notice,  actual  or  constructive,  of 
to  some  defect  in  the  appliances  and  lack  of  due  diligence  in  o 
danger ;  also  that  the  electric  light  company  was  bound  to  use  o] 
care  in  the  maintenance  of  its  appliances. 

In  Cumberland  Teleph.  d  Tel.  Co,  v.  Cook,  103  Tenn.  730,  Ja 
held  that  a  telephone  company  cannot  be  held  liable  for  impropc 
its  poles  unless  the  safety  of  travel  is  endangered;  also  that  i 
for  injuries  sustained  by  a  traveler  by  colliding  with  a  tele 
it  is  not  enough  to  allege  in  the  pleading  that  the  pole  was  ne 
wrongfully  placed;  facts  showing  the  same  must  be  averred. 

In  Hovey  v.  Michigan  Teleph.  Co.,  124  Mich.  607,  Sept.  13,  1» 
damages  were  sought  for  injury  to  a  horse  occasioned  by  con 
wire  suspended  in  the  street,  held,  that  the  following  questions  ^ 
jury,  viz.:  Whether  or  not  the  plaintiff  was  n^ligent  in  fa 
the  wire ;  whether  defendant  could  hang  its  wires  across  the  sti 
time  as  might  be  necessary  to  make  proper  connections  wit) 
measures  for  the  protection  of  travelers;  whether  plaintiff  wai 
an  unusual  speed  in  violation  of  an  ordinance. 

In  Joseph  v.  Edison  Elec.  Co.  and  Peoples  Telephone  Compan 
Supreme  Court,  104  La.  034,  Jan.  7,  1901,  in  which  damages 
for  injury  to  a  minor  child  who  was  struck  by  a  falling  pole  w 
passing  in  the  street,  it  appearing  both  that  the  pole  was  rottei 
deep  and  wide  excavation  had  been  made  outside  the  pole  and 
unsupported  for  a  considerable  time,  it  was  held  that  the  coi 
electric  light  company,  which  maintained  the  pole,  and  of  tl 
company,  which  made  the  excavation,  was  little  short  of  crimina 
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Patbick  McGuibe,   Respondent,  v.   The  Bell  Telephone 

Company  of  Buffalo,  Appellant. 

New  York  Court  of  Appeals,  May  17,  1901. 

(167  N.  Y.  208.) 

Injury  to  employe  by  defective  pole. 

A  pole  erected  and  owned  by  an  electric  light  company  was  used,  under  a 
mere  license,  by  a  telephone  company,  the  defendant,  as  part  of  its  per- 
manent plant.  It  broke,  and  injured  a  lineman  of  the  defendant,  while 
working  upon  it.  Several  months  before  the  accident  the  pole  had  been 
inspected  by  employes  of  the  electric  light  company,  and  found  to  be 
unsafe,  but  had  not  been  inspected  by  the  defendant.  It  was  the  prac- 
tice of  defendant  and  of  similar  companies  to  make  special  examination 
of  poles,  not  by  its  linemen,  but  by  inspectors  employed  for  that  purpose. 

Heldy  in  an  action  by  the  lineman  for  damages,  that  a  refusal  to  charge 
that  the  defendant  owed  the  plaintiff  no  duty  to  inspect  the  pole  was 
properly  refused. 

Dissenting  opinion  by  Pabker,  C.  J. 

Cases  of  this  series  cited  in  opinion:  Flood  v.  W.  U,  Tel.  Co.,  vol.  4,  p. 
402;  Dixon  v.  W.  U.  Tel.  Co.,  vol.  6,  p.  803. 

Helen  Z,  M.  Rodgers  and  Adolph  Rebadow,  for  appellant 

Henry  Sheldon  Bacon,  for  respondent 

Cullen,  J. :  The  action  is  servant  against  master  to  recover 
damages  for  personal  injuries.  The  plaintiff  at  the  time  of 
his  injury  was  a  lineman  in  the  employ  of  the  defendant,  and 
pursuant  to  the  direction  of  his  foreman  had  climbed  a  pole 
on  which  the  defendant's  wires  were  strung  for  the  purpose  of 
tightening  those  wires.  While  engaged  in  this  work  the  pole 
breke  and  the  plaintiff  was  precipitated  to  the  ground,  receiving 
severe  injuries.  It  then  appeared  that  the  pole  was  decayed 
and  rotten  in  the  interior  with  a  mere  shell  of  sound  wood  on 
the  outside.     It  is  conceded  that  the  defective  condition  of 

VOL.  vn — 4:9. 
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the  pole  caused  the  accident  The  e^ 
dition  of  interior  decay  without  ext( 
mem  in  telegra;^  oar  telephoDe  polt 
polee  are  tested  at  intervals  by  diggi 
pole  and  driving  into  the  pole  a  i 
These  testa  are  not  made  by  men  i 
the  wires,  but  by  separate  gangs  seal 
spection.  When  any  pole  is  found  t 
by  a  new  one.  The  pole  which  brol 
before  the  accident,  to  be  decayed  a 
tion  which  revealed  this  fact  was  nt 
tlie  defendant,  but  by  a  foreman  c 
pole  in.  question,  belonged  to  the  Eod 
pany,  which  had  erected  a  line  of  p 
pose  of  supplying  electric  light,  an 
found  that  the  pole  was  decayed, 
wiree  on  the  poles  of  the  gas  and  elec 
or  permission  of  that  company.  No 
shown  to  have  been  made  by  the  deff 
The  unanimous  affirmance  by  the 
judgment  entered  on  the  verdict  is  < 
evidence  of  defendant's  negligence  w 
verdict  Reed  v.  McCord,  160  N.  1 
in  this  case  that  sur\'ives  such  affin 
of  the  trial  court  and  its  refusal  to 
quest  The  court  chained  that  the  • 
from  responsibility  by  the  fact  that : 
defective  pole,  and  that  it  was  its  c 
care  by  way  of  inspection  to  see  th( 
defendant  excepted  to  the  charge  tha 
1^  another  company  did  not  relieve 
asked  the  court  to  charge  that  it  ow 
inspect  the  pole.  This  request  the 
fendant  excepted.  It  will  thus  be  sf 
by  these  exceptions,  whether  the  de 
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any  duly  to  inspect  the  pole,  it  being  owned  by  another  com- 
pany, is  one  of  the  very  questions  necessarily  determined  by  the 
denial  of  the  motion  to  dismiss  the  complaint  But,  as  the  ques- 
tion was  raised  without  any  request  for  the  direction  of  a  ver- 
dict or  for  a  non-suit,  the  appellant  is  entitled  to  have  it  passed 
upon  by  this  court  Upon  the  manner  or  shape  in  which  the 
question  of  law  is  presented  depends  the  right  of  review  by  us. 
In  the  case  of  a  unanimous  affirmance  we  are  precluded  by  tliie 
ooofititution  from  looking  into  the  record  to  see  if  there  is  any 
evidence  to  support  the  verdict.  But  a  party  is  entitled  to  have 
his  case  submitted  to  the  jury  with  correct  instructions  as  to  the 
law,  and  we  are  equally  precluded  from  looking  to  the  evidence 
to  see  whether  the  propositions  requested  to  be  charged  would 
logically  have  been  fatal  to  the  disposition  of  the  motion  for  a 
non-suit  or  for  direction  of  a  verdict 

The  master  personally  owes  to  his  servants  the  duly  of  using 
ordinaiy  care  and  diligence  to  provide  for  them  a  reasonably 
safe  place  to  work,  and  sound  and  suitable  appliances  and  ma- 
terials with  which  to  work,  and  is  bound  to  inspect  and  examine 
these  things  from  time  to  time,  and  to  use  ordinary  care  to  dis- 
cover and  repair  defects  in  them.  Shearman  &  Bedfield  on 
Negligence,  sec.  194 ;  Kain  v.  Smith,  80  N.  Y.  458 ;  Cane  v.  Del- 
aware, L.  &  W.  B.  B.  Co.,  81  N.  Y.  206 ;  Probst  v.  Delamater, 
100  N.  T.  266 ;  Doing  v.  N.  Y.,  Ontario  &  Western  By.  Co., 
151  N.  T.  579.  ^^Eeasonable  care  involves  proper  inspeetian, 
and  negligence  in  respect  of  it,  in  such  cases  as  this,  is  the  neg- 
ligence of  the  master,  and  none  the  less  so  when  the  inspection 
is  committed  to  a  servant"  Byrne  v.  Eastmans  Co.,  163  N.  Y. 
461.  See  DurUn  v.  Sharp,  88  N.  Y.  225 ;  Bailey  v.  B.,  W.  & 
0.  B.  B.  Co.,  139  N.  Y.  302 ;  Hankins  v.  N.  Y.,  L.  E.  &  W.  B. 
B.  Co.,  142  N.  Y.  416.  The  application  of  this  rule  may  depend 
on  the  nature  of  the  work  and  the  manner  of  its  conduct  If 
this  injury  had  occurred  to  the  plaintiff  while  engaged  in  the 
erection  of  a  telegraph  line,  from  the  act  of  other  workmen  in  the 
selection  of  an  unsafe  pole  when  the  master  had  provided  a  suffice 
ient  nxmiber  of  sound  poles,  it  may  be  that  such  selection  would 
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be  the  n^ligence  of  a  fellow  servant  and  the  master  not  be  liahle. 
But  in  the  present  case  the  plaintiff  was  employed  to  work  on  a 
line  already  erected  constituting  the  permanent  plant  of  the  de- 
fendant. It  may  also  be  that  defects  in  the  upper  part  of  the 
pole  can  only  be  disoovered  by  the  linemen  when  they  ascend 
them,  and  that  such  inspection  as  is  necessary  must  be  left  to 
them  to  make. 

We  may  concede  for  the  argument  that  the  defendant  mi^t 
have  so  conducted  its  business  as  to  have  devolved  upon  the  line- 
men all  duties  of  inspection  of  whatever  character.      But  the 
undisputed  evidence  in  this  case  is  to  the  effect  that  it  did  not 
so  conduct  its  business,  and  that  the  common  practice  of  tele- 
graph or  telephone  companies  is  to  make  special  inspection  of 
their  poles.     In  Mclsaac  v.  Northampton  Electric  Co.j  7  Am. 
Electl.  Cas.  787n,,  172  Mass.  89,  it  was  held  that  the  defendant 
was  not  bound  as  against  its  linemen  to  inspect  its  ix>les  below 
the  surface  of  the  ground.     It  is  said  in  the  opinion  in  that  case: 
"All  the  evidence  tends  to  show  that  in  the  ordinary  course  of  the 
business  the  linemen,  who  are  often  expected  to  work  alone  with- 
out supervision,  as  the  plaintiff  was  working  at  the  time  of  the 
accident,  would  examine  the  poles  for  themselves  so  far  as  they 
considered  it  necessary  to  do  so  for  their  safety.     They  easily 
could  make  any  necessary  tests  to  ascertain  the  condition  of  the 
poles  as  to  soundness  without  the  aid  of  special  inspectors,  and 
from  their  knowledge  of  common  affairs  could  judge  whether  the 
pole  was  safe  to  go  upon,"     The  unoontroverted  evidence  in  this 
case  is  to  the  contrary,  and  establishes  that  linemen  do  not  test 
the  poles  which  they  seek  to  ascend,  but  leave  that  duty  to  be 
performed  by  inspectors.     The  advantage  to  the  company  by  this 
course  is  plain.     If  each  lineman  was  to  dig  around  and  test 
every  pole  before  he  ascended  it  a  large  part  of  his  time  would 
be  taken  up  by  this  work  alone  and  repeated  tests  would  soon 
impair  the  stability  of  the  pole  itself.       There  are  cases  to  be 
found  in  other  States  tending  to  support  the  claim  that  a  line- 
man assumes  as  a  risk  of  his  employment  the  chance  that  the 
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poles  may  be  decayed  and  unsafe,  and  that  he  must  discover 
their  oondition^  for  himself.  Neither  these  cases  nor  the  one 
cited  from  Massachusetts  are  authorities  where  it  is  shown  to  be 
the  practice  for  the  companies  to  make  special  inspections.  There 
is,  therefore,  nothing  in  the  present  case,  unless  it  be  the  owner- 
ship of  the  pole  by  another  company,  to  take  it  out  of  the  general 
rule  laid  own  by  Judge  Landon  in  Byrne  v.  Eastmans  Go, 
{supra)  J  that  '^reasonable  care  involves  proper  inspection,  and 
negligence  in  respect  of  it  is  the  negligence  of  the  master." 

I  do  not  think  that  the  fact  that  the  defendant  did  not  own 
the  pole  which  fell  relieved  it  from  the  duty  of  reasonable  in- 
spection to  see  that  the  pole  was  safe.  The  pole  formed  part 
of  the  permanent  line  of  the  defendant  through  the  streets  of 
the  city  of  Kochester.  On  that  pole  the  defendant  strung  its 
wires.  The  stringing  of  the  wires  necessarily  subjected  the  pole 
to  strain,  which  would  be  increased  by  the  weight  of  the  line- 
man whenever  he  ascended  the  pole.  If  the  pole  was  unsound 
and  inadequate  to  bear  this  strain  it  would  naturally  result  in 
the  pole  breaking  down.  The  defendant's  own  work,  therefore, 
was  an  essential  factor  in  and  a  proximate  cause  of  the  falling 
of  the  pola  Certainly,  if  the  pole  had  injured  a  passer-by,  it 
would  be  no  answer  for  the  defendant  to  say  that  it  did  not  own 
the  pole.  It  was  bound,  both  as  to  third  parties  and  as  to  its 
own  workmen,  to  erect  and  maintain  a  reasonable  safe  structure, 
and  it  had  no  right  to  use  for  that  purpose  an  unsafe  appliance, 
whether  its  oavti  or  that  of  a  third  party.  By  using  the  pole  as 
part  of  its  line,  it  adopted  it  as  its  owti.  As  it  would  have  been 
liable  had  the  pole  when  first  used  been  decayed  and  insufficient 
for  the  purpose  of  carrying  its  wires  and  supporting  its  linemen, 
it  was  equally  liable  when  the  pole  subsequently  became  unsafe 
from  decay,  which  reasonable  inspection  would  have  discovered. 
The  duty  of  the  defendant  was  just  as  great  to  safely  maintain 
as  to  safely  construct,  and  that  duty  cannot  be  delegated  so  as 
to  exempt  the  master  from  liability.  But  I  do  not  see  that  the 
defendant  has  delegated  this  duty.     It  received  from  the  Roch- 
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eBter  Gas  &  Electric  Oompanj  a  bare  lioemfie  to  string  wires  od 
thje  poles.  Hie  latter  oampanj  received  no  compensafion  for 
the  privilege;  it  made  no  agreement  to  maintain  the  pole  se- 
curelj^  and  made  no  representation  as  to  its  condition  or  suffi- 
ciency. It  would  seem^  therefore,  that  it  owed  the  defendant  no 
duty  as  to  the  safety  of  the  pole  which  tke  latter  used  at  its 
own  risk,  and  it  is  questionable  whether  the  Bochester  oompany 
was  bound  to  exercise  any  affirmative  vigilance  in  favor  of  the 
defendant's  employes.  Larmore  v.  Crown  Point  Iron  Company, 
101  N".  Y.  391.  Had  the  defendant  contracted  with  the  owner 
of  the  pole  for  its  proper  inspection  and  repair  or  replacement,  a 
different  question  would  be  presented,  and  it  might  be  argued 
that  in  securing  such  an  agreement  it  had  exercised  reasonable 
care  to  provide  its  workmen  with  a  safe  place  and  safe  appli- 
ances. But  as  the  defendant  did  not  contract  with  others  to 
inspect  and  repair  the  pole,  that  duty  rested  upon  it. 

It  is  claimed  by  the  learned  coimsel  for  the  appellant  that 
the  rule  held  by  the  trial  judge  in  this  case  would  lead  to  most 
unreasonable  results.  It  is  said  that  under  the  doctrine  of  the 
charge  a  merchant  would  be  liable  for  injuries  suffered  by  his 
traveling  salesmen  on  railroads  which  the  employer  had  neg- 
lected to  inspect,  and  that  a  master  would  be  similarly  liable 
for  defects  in  an  elevator  which  his  workmen  might  be  compelled 
to  use  in  going  to  a  place  where  they  were  to  do  their  work. 
These  are  false  analogies,  and  the  doctrine  of  the  trial  court  leads 
to  no  such  conclusions.  When  it  is  said  that  the  master  is  bound 
to  furnish  his  servants  a  reasonably  safe  place  in  which  to  woA, 
it  is  plain  that  this  rule  applies  only  where,  in  the  ordinary  con- 
duct of  the  business,  the  master  furnishes  the  plaoa  In  many 
occupations  the  master  does  not  furnish  the  place  for  work  at  all. 
Such  is  the  case  in  the  instances  suggested  by  the  learned  coun- 
sel and  many  others,  as  where  a  master  mechanic  sends  his 
journeymen  to  make  repairs  in  the  buildings  of  others,  or  where 
a  contractor  having  agreed  to  cut  timber  from  land  employs 
laborers  for  the  pnr]>08e.     Instances  might  be  multiplied  indefi- 
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idtelj.  In  all  these  cases  the  exemption  of  the  master  from 
liiabilily  (except  for  hidden  danger  of  which  he  has  knowledge, 
and  which  it  would  be  his  duty  to  disclose  to  his  servants)  is 
based,  not  on  the  theory  that  he  may  rely  upon  the  owners  of 
the  premises  having  done  their  duty,  but  for  the  reason  that 
in  Improper  seoITS  the  term  does^  furnish  t^^  It  is 

not  so  here,  however.  The  pole  was  part  of  the  permanent  plant 
of  the  telephone  line  which  the  conduct  of  the  business  made  it 
the  duty  of  the  master  to  furnish.  The  pole  was  in  the  posses- 
sion of  the  master  so  far  as  it  was  capable  of  being  possessed 
by  anyone.  It  was  in  constant  service  in  maintaining  the  de- 
fendant's wires,  and  apparently  at  all  times  subject  to  be  as- 
cended by  its  servants  when  the  necessities  of  the  defendant's 
business  might  require.  If  the  license  received  by  the  defendant 
from  the  gas  and  electric  company  did  not  permit  it  to  properly 
inspect  the  pole  to  ascertain  its  safety  (which  I  deny)  then  the 
fault  lay  with  the  defendant  in  using  a  pole  the  contract  as  to 
which  with  its  owner  precluded  it  from  seeing  that  it  was  safe. 

It  is  said  that  the  plaintiff  knew  that  the  pole  did  not  belong 
to  the  defendant.  This  is  true.  But  it  does  not  appear  that  he 
had  any  knowledge  of  the  terms  of  the  agreement  under  which 
the  defendant  used  the  pola  He  is  not  chaigeable  with  notice 
of  the  fact  that  under  the  agreement  the  defendant,  as  is  claimed 
by  its  coimsel,  had  no  right  to  inspect  the  pole  or  repair  it,  and 
the  owner  was  under  no  obligation  to  do  either.  He  cannot  be 
said  to  have  assumed  the  risk  of  such  a  situation. 

The  case  of  Dixon  v.  Western  Union  Telegraph  Company,  6 
Am.  Electl.  Cas.  803,  68  Fed.  Rep.  630,  is  plainly  distinguish- 
able from  the  one  at  bar,  and  was  doubtless  well  decided.  The 
pole  on  which  the  plaintiff  met  his  injury  through  the  defective 
character  of  the  clamps  or  steps  attached  to  it,  not  only  was 
not  the  property  of  the  defendant  company,  but  was  not  in  any 
way  used  by  it  as  a  part  of  its  line  or  plant  The  occasion  to 
ascend  the  pole  arose  from  the  fact  that  the  wires  on  the  pole 
interfered  with  the  defendant's  wires,  and,  hence,  it  was  neces- 
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sary  to  shift  the  position  of  those  wires.  The  UBe  of  the  pole 
was,  therefore,  as  stated  by  the  learned  court,  casual,  and  the 
decision  of  the  court  that  the  defendant  was  not  liable  for  the 
condition  of  the  pole  proceeded  on  this  ground,  a  ground  which 
has  no  application  to  the  present  case. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Landon,  J. :  I  concur  with  Judge  Cullen.  AlS  in  the  case 
of  railroad  cars,  the  company  which  uses  them  owes  the  duty 
to  its  servants  of  proper  inspection  as  to  their  safety,  whether 
such  cars  are  its  own  or  come  to  it  from  another  line  and  com- 
pany, so  it  seems  to  me  that  this  telephone  company,  which  uses 
the  poles  of  another  company,  owes  to  its  servants  the  like  duty. 
The  case  of  Flood  v.  Western  Union  Telegraph  Co.,  4  Am. 
Electl.  Cas.  402,  131  N.  Y.  603,  has  but  little  resemblance  to 
this  case.  There  the  ^vorkman  subjected  the  detective  cross-arm 
of  the  telegraph  pole  to  an  extensive  strain  without  looking,  as 
he  had  full  opportimity  to  do,  to  see  whether  it  could  bear  it 
The  opinion  of  the  court  convicts  him  of  gross  carelessues. 
Here  the  workman  had  no  opportunity  to  make  inspection  or 
means  to  do  it  with.  The  pole  was  part  of  the  master^s  busi- 
ness plant,  and,  however  acquired,  it  was  the  master's  so  far 
as  the  relations  between  master  and  servant  were  affected  by 
it.  An  elevator  or  railway  car  or  other  property  wholly  con- 
trolled by  others  is  no  part  of  the  master's  plant  when  his  use 
of  it  is  simply  that  of  a  customer  or  occasional  repairer,  and 
thus  imlike  this. 

Parkee,  Ch,  J.  (dissenting)  :  Defendant's  foreman  in  its 
behalf  requested  permission  of  one  Martin,  the  foreman  of  the 
Rochester  Gas  and  Electric  Company,  to  use  certain  of  its  poles 
to  support  defendant's  telephone  ^vires.  Permission  was 
granted,  and  several  of  such  polos  were  used  in  connection  with 
defendant's  poles,  the  object  bein^  to  lessen  the  number  of  poles 
used  in  a  given  street,  and  the  defendant  reciprocated  by  allow- 
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iiig  the  Bocbesteo'  Gas  and  Electric  Company  to  make  a  sim- 
ilar use  of  such  of  its  poles  as  was  desired.  The  plaintiff,  a 
lineman  in  defendant's  employ,  on  the  twenty-third  day  of  Aug- 
ust, 1898,  went  up  one  of  the  poles  thus  used  by  the  defendant, 
for  the  purpose  of  taking  the  slack  out  of  the  wires  on  that 
stretch.  While  he  was  at  work  the  pole  fell  to  the  ground,  se- 
verely injuring  hiuL 

An  examination  disclosed  that  the  pole  fell  because  it  had 
beoome  rotten  beneath  the  surface  of  the  ground.  Above  the 
ground  the  pole  not  only  appeared  to  be,  but  was  in  fact  in  good 
condition.  Upon  that  subject  the  plaintiff  testified:  "The  out- 
ward appearance  was  good.  It  was  perfectly  sound  so  far  as  I 
could  see,  from  the  top  of  it  down  to  the  ground.  I  looked  at 
the  pole,  that  was  all.  To  all  appearances  it  looked  sound. 
.  .  .  Before  climbing  a  pole  I  just  look  at  the  pole  for  the 
purpose  of  seeing  whether  there  was  any  rottenness  from  its 
external  appearanoa  I  didn't  see  any  rottenness.  I  always 
did  that  in  climbing  the  pole ;  I  looked  at  the  pola  ...  I 
had  no  idea  or  thought  that  any  of  these  poles  were  rotten  or 
in  bad  condition.  I  could  not  tell  from  the  outward  condition  of 
the  pole,  nor  could  any  other  man.'* 

There  is  only  one  method — so  the  witnesses  on  this  trial 
agree — ^by  which  rottenness  such  as  caused  this  pole  to  fall 
can  be  discovered,  and  that  is  to  remove  the  earth  from  around 
the  pole  to  a  depth  of  something  like  a  foot,  and  then  take  an 
iron  bar  and  attempt  to  thrust  it  into  the  pole  at  about  the  bot- 
tom of  the  excavation.  The  plaintiff  testified :  "The  only  way 
you  can  discover  whether  a  pole  is  in  good  or  bad  condition  at  its 
base  would  be  to  take  a  shovel  and  a  bar  and  dig  down  under 
the  surface,  a  foot  or  half  a  foot,  and  then  see  if  the  crowbar 
will  go  through  the  pola  ...  I  have  seen  the  foreman  do 
it.  I  have  seen  him  shovel  the  dirt  around  the  pole  and  take  his 
crowbar  and  tap  the  pole  for  the  purpose  of  seeing  whether  it 
is  rotten  or  not ;  that  is  the  way  it  is  done."  A  lineman  for  the 
Rochester  Gas  &  Electric  Company  said :    "I  have  tested  poles 
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for  that  oompany.  In  testing  we  use  a  bar,  and  dig  around  the 
pole  probably  six  inches ;  dig  down  and  drive  the  bar  in^  and  if 
the  bar  sinks  pretty  well  in  we  call  the  pole  pretty  rotten.  We 
then  report  them  on  a  slip  and  give  them  to  the  foreman  and  he 
has  them  changed." 

Without  contradiction,  then,  it  is  established  in  this  record 
that  the  only  method  of  inspection  by  which  it  was  possible  to 
ascertain  the  condition  of  this  pole  was  by  making  an  excava- 
tion about  it,  and  then  attempting  to  thrust  an  iron  bar  into  the 
pole  at  the  lower  part  of  the  excavation,  acts  which  this  defend- 
ant had  no  right  to  perform  under  its  bare  permission  to  use  the 
pole  for  the  purpose  of  stringing  its  wires,  but  acts  which  the 
Bochester  Gas  &  Electric  Company  had  both  the  right  and  the 
duty  to  perform,  because  it  constituted  the  only  method  of  in- 
spection by  which  it  could  be  kept  advised  of  the  cx>ndition  of 
its  poles.  It  owed  a  duty  to  the  public,  which  gave  it  permission 
to  use  the  streets  for  the  erection  of  poles,  to  see  to  it  that  they 
should  not  become  rotten,  thus  threatening  danger  to  passers-by 
on  the  public  streets. 

The  Court  said  in  the  course  of  its  charge  to  the  jury :  ^'He 
(the  plaintiff)  had  a  right  to  assume  that  the  defendant  had 
performed  its  duty  in  exercising  reasonable  care  in  furnishing 
him  a  safe  place  to  work,  and  if  the  defendant  omitted  that  duty, 
and  by  reason  of  that  omission  this  accident  occurred,  then  the 
defendant  is  liabla  .  .  .  Xow,  gentlemen,  I  charge  you 
that  the  mere  fact  that  these  poles  were  owned  by  another  oom- 
pany did  not  relieve  the  defendant  from  the  responsibility  of 
inspecting  them  to  see  whether  they  were  in  a  safe  condition  for 
the  plaintiff  to  perform  his  work  just  as  much  as  if  defendant 
owned  them."  At  the  close  of  the  charge  the  counsel  for  the 
defendant  requested  the  court  to  instruct  the  jury  "that  the  de- 
fendant owed  the  plaintiff  no  duty  to  inspect  the  pole  that  fell," 
which  request  was  denied  and  an  exception  noted.  Whereupon 
the  counsel  took  exceptions  covering  the  portions  of  the  charge 
quoted. 
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In  view  of  the  uadisputed  evidence  in  the  record,  which  is 
given  by  the  plaintiff  and  the  witnesses  for  the  defendant,  this 
request  was  the  exact  equivalent  of  a  request  to  charge  that  de- 
fendant did  not  owe  to  plaintiff  the  duty  of  excavating  around 
the  pole  of  the  Bochester  Gas  &  Electric  Company  and  then  test- 
ing the  pole  at  the  bottom  of  the  excavation  by  an  iron  bar  before 
allowing  the  plaintiff  to  ascend  it.  In  no  other  way  could  an 
inspection  be  made  according  to  the  evidence,  and  it  cannot  be 
that  one  who  must  use  the  appliances  of  others  that  are  in  con- 
stant use  and  presumably  inspected  by  them,  must  also  make  in- 
epection  or  be  mulcted  in  damages  should  injury  result  to  some- 
one in  his  employ.  Such  a  claim  assumes  that  a  master  has 
no  right  to  trust  any  person  or  any  agency;  that  although  he 
must  take  his  employe  on  a  train  with  him  to  a  point  where  he 
is  erecting  a  building,  still  he  must  not  trust  to  the  inspection 
of  the  railroad  company,  although  he  knows  it  is  their  duty  to 
inspect,  but  must  himself  inspect  before  he  directs  his  employes 
to  board  the  train ;  that,  before  he  requires  his  workmen  to  enter 
an  elevator  to  pass  up  to  the  ninth  story  of  a  building  where 
he  and  they  are  engaged  in  decorating,  he  must  make  an  inspec- 
tion of  the  elevator;  otherwise,  in  the  event  of  an  accident,  a 
jury  may  be  permitted  to  say  that  he  failed  in  the  perform- 
ance of  his  duty  to  the  servant,  as  was  done  in  this  case.  The 
average  hiiman  being  would  pronounce  any  such  rule  ab- 
surd, and  would  say  that  i^  is  the  duty  of  the  owner  of  the 
elevator  to  see  to  it  that  it  is  inspected ;  it  is  not  everybody's  duly, 
nor  the  duty  of  anyone  besides  the  owner.  The  progress  of  the 
world  is  founded  upon  trust  and  confidence,  and  the  employer 
assumes  and  must  assume  that  he  who  is  charged  with  the  per- 
formance of  a  duty  will  do  it,  and,  as  it  is  the  duty  of  the  owner 
of  an  elevator  to  have  frequent  and  careful  inspections,  the 
public  assume  that  the  duty  will  be  performed,  and,  therefore, 
enter  the  elevator  in  full  confidence  whenever  occasion  requires. 
And  the  employer  is  not  negligent  who,  without  special  warning, 
trusts  himself  and  his  workmen  within  the  elevator.     But  all 
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this  is  equally  true  of  the  electric  light  pole  in  this  case.  The 
Rochester  Gas  &  Electric  Company  were  charged  with  the  duty 
of  using  reasonable  and  ordinary  care  to  keep  that  pole  in  safe 
condition  for  the  protection,  at  least,  of  passers-by  upon  the  pub- 
lic streets,  and  this. defendant,  as  well  as  all  the  rest  of  the  public 
U£ing  that  street,  had  the  right  to  rely  upon  the  company  to 
perform  that  duty,  and  was  not  called  u^n  first  to  doubt  and 
second  to  trespass  in  a  search  for  hidden  defects  where  all  ap- 
pearances indicated  soundness  instead  of  rottenness. 

But  it  is  said  that  if  we  grant  that  the  master  be  not  liable 
in  the  case  of  the  elevator  because  no  authority  can  be  found  for 
it  (which  is  equally  true  of  this  situation),  a  distinction  can  be 
drawn  between  such  a  case  and  the  one  at  bar;  for  in  the  one 
the  master  is  taking  his  men  to  work  and  in  the  other  he  has 
actually  put  them  to  work,  and  it  is  settled  law  that  a  master 
must  use  reasonable  and  ordinary  care  to  provide  a  safe  plax»  for 
his  men  to  prosecute  their  work  in.     Flood  v.  W,  U.  Tel.  Co., 
4  Am.  Electl.  Cas.  402,  131  N.  Y.  603.     The  suggestion  is  not 
that  the  one  act  is  more  reckless  of  the  rights  of  employee  than 
the  other,  but  that  a  rule  may  be  invoked  and  then  applied  whidi 
will  make  that  which  is  a  reasonably  prudent  act  in  fact  an  im- 
prudent and  negligent  one  in  law.     No  such  inconsistency  can 
possibly  result  in  the  new  situations  which  from  time  to  time 
arise,  if  the  courts  but  apply  the  rule  according  to  both  its  let- 
ter and  spirit — which  do  not  require  the  master  to  insure  his 
employes  a  safe  place  in  which  to  work,  but  only  that  he  shall 
use  reasonable  and  ordinary  care  to  accomplish  that  result.    This 
court  has  so  applied  it  from  time  to  time  in  many  cases,  from 
among  which  the  following  are  cited  as  illustrations :   Gtdlen  v. 
Norton,  126  N.  Y.  1 ;  Perry  v.  Rogers,  157  K  Y.  251 ;  Capasso 
V.  Woolfolk,  163  N.  Y.  472 ;  DeVito  v.  Crage,  165  K  Y.  378. 

Eecently  the  court  reversed  a  judgment  obtained  against  the 
owner  of  a  building  which  fell  during  construction  owing  to  de- 
fective execution  by  the  contractor.  BurTce  v.  Ireland,  166  N".  Y. 
305;  but,  if  the  respondent's  contention  be  sound,  the  person 
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engaged  by  the  owner  to  do  the  plumbing  would,  under  the  rule 
requiring  the  master  to  use  reasonable  and  ordinary  care  to  pro- 
vide a  safe  place  for  his  workmen,  be  charged  with  the  duty  of 
inspection  to  see  whether  the  contractor  had  properly  constructed 
the  foundation  and,  hence,  chargeable  in  damages  for  injuries 
sustained  by  his  men  because  of  the  fall  of  the  building.  No 
one  has  as  yet  presented  such  a  cJaim  to  the  court ;  but,  if  this 
charge  is  to  stand  as  a  correct  exposition  of  the  law,  such  claims 
will  be  presented  in  the  future,  for  in  the  vast  and  varied  works 
of  construction,  in  which  many  independent  contractors  are  en- 
gaged, each  will  naturally,  and,  in  fact,  must  necessarily,  rely 
upon  the  caution  and  care  of  others  to  guard  against  destruction 
of  property  and  of  life. 

The  learned  counsel  for  the  plaintiff  has  not  been  able  to  bring 
to  the  attention  of  the  court  a  single  case  supporting  the  charge 
of  the  trial  court.  Indeed,  the  only  cases  to  which  he  invitee 
attention  are  the  cases  requiring  inspection  by  railroad  corpora- 
tions of  foreign  cars  received  upon  their  roads  as  well  as  of 
their  own  cars.  Oottlieb  v.  N.  Y.,  L.  E.  &  W.  R.  B.,  100  N.  Y. 
462;  Goodrich  v.  N.  Y.  C.  &  H.  R.  R.  R,,  116  N.  Y.  398; 
Eaton  V.  Same,  163  N.  Y..391  \  B.  &  P.  R.  R.  v.  Mackey,  157 
U.  S.  72',  T.  £  A.  R'y  v.  Archibaldy  170  U.  S.  665.  It  is  the 
law  in  this  State  that  railroad  corporations  owe  to  their  em- 
ployes the  duly  of  proper  and  frequent  inspection  of  cars  and 
their  appliances  for  the  purpose  of  discovering  defects  which 
may  arise  from  use.  Bailey  v.  R.,  W.  &  0.  R.  R,  R,,  139  N.  Y. 
302.  Proper  inspection  of  the  equipment  and  noLachinery  of  a 
train  is  itself  part  of  the  duty  of  the  company.  Haskins  v.  N. 
Y.,  L.  E.  &  W.  R.  R.,  142  K  Y.  416.  The  rule  is  that  if 
the  appliances  are  not  safe  or  proper  on  any  of  the  cars  they 
must  not  be  put  in  the  train  and  started  out^  and  the  cases  cited 
simply  hold  that  it  makes  no  difference  whether  the  cars  belong 
to  the  company  or  some  foreign  corporation ;  they  must  first  be 
inspected,  and  if  found  unsafe  they  must  not  be  put  in  the 
train.     That  this  is  so  will  sufficiently  appear  from  a  brief  ex- 
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tract  taken  from  the  opinion  of  Judge  Eabl  in  the  Grottlieb  case, 
which  is  first  cited  by  respondent's  counsel:  "It  (the  railroad 
oompany)  owes  the  duty  of  inapection  as  master,  and  is  at  least 
responsible  for  the  oonaequences  of  such  defects  aa  would  be  dis- 
closed or  discovered  by  ordinary  inspection.  When  cars  o(»ne  to 
it  which  have  defects  visible  or  discoverable  by  ordinary  inspec- 
tion, it  must  either  remedy  such  defects  or  refuse  to  take  sudi 
cars.  So  much,  at  least,  is  due  from  it  to  its  eanployes^  The 
employes  can  no  more  be  said  to  assume  the  risks  of  suck  defects 
in  foreign  cars  than  in  cars  belonging  to  the  company.  As  to 
such  defects  the  duly  of  the  company  is  the  same  as  to  all  cars 
drawn  over  its  road.  A  mere  statement  of  the  rule  and  the 
reason  for  it  is  sufficient  without  argument  to  show  that  those 
cases  are  not  applicable  in  principle  to  the  case  in  hand.  There 
is  no  suggestion  in  those  cases  that  the  railroad  company  is  re- 
sponsible for  the  hidden  defects  in  the  foreign  cars  or  the  appli- 
ances when  it  undertakes  to  haul  them  over  its  road,  bat,  instead, 
that  it  is  responsible  for  those  open  and  visible  defects  only 
which  the  ordinary  train  inspection  will  disclose,  and  so  the  rule 
simply  commands  that  a  company  before  it  sends  out  a  train 
shall  have  made  an  examination  of  the  appliances  of  all  cars 
for  the  purpose  of  disclosing  open  and  visible  defects  readily 
discoverable  by  the  ordinary  system  of  inspection  carried  on  by 
train  hands,  and  requires  that  such  inspection  shall  further  be 
made  as  the  train  progresses  on  its  route  at  such  times  and  places 
as  experience  teaches  to  be  necessary  and  the  convenience  of 
the  service  will  permit 

The  only  cases  brought  to  our  attention  that  are  closely  enough 
related  in  their  facts  to  this  one  to  justify  their  consideration  as 
authority  are  Dixon  v.  W.  U.  Tel.  Co.,  6  Am.  Electl.  Cas.  803, 
68  Fed.  Rep.  630;  Mclsaac  v.  Northampton  El.  L.  Co.,  172 
Mass.  89,  and  Flood  v.  W.  U.  Tel.  Co.,  4  Am.  Electl.  Cas.  402, 
131  N.  Y.  603.  In  Dixon's  case  the  plaintiff,  who  was  in  the 
employ  of  a  telegraph  company,  was  engaged  with  others  in 
stringing  wares  on  its  poles,  and  was  instructed  to  climb  a  pole 
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of  another  company  to  get  certain  wires  out  of  the  way.  The 
plaintiff  climbed  the  pole  by  means  of  iron  spikes  driven  into  it, 
did  his  work  and  while  descending  fell,  in  consequence  of  one  of 
the  spikes  being  insujBSciently  secured  or  having  become  loosened 
by  the  rotting  of  the  wood.  It  was  held  on  demurrer  to  the  com- 
plaint that  the  plaintiff  could  not  recover,  and  in  the  course  of 
the  opinion  the  court  said :  "The  employer  is  not  an  insurer  of 
the  safety  and  sufficiency  of  the  tools,  machinery  or  appliances 
furnished  to  the  employe  for  his  use,  nor  is  he  a  guarantor  of  the 
safety  of  the  place  where  or  upon  or  about  which  the  employe 
is  required  to  work.  The  duty  cast  by  law  upon  the  employer 
is  to  use  ordinary  and  reasonable  care  to  furnish  safe  and  suf- 
ficient tools,  machinery  and  working  places.  If  he  has  done  this, 
he  has  performed  the  full  measure  of  his  duty.  .  .  .  The 
pole  in  question,  however,  did  not  belong  to  the  defendant  The 
use  of  it  was  casual  and  incidental  to  the  nature  of  the  service 
in  which  the  plaintiff  was  employed.  In  a  large  city,  where  tele- 
phone, telegraph,  electric  light  and  electric  railway  poles  and 
wires  are  numerous,  in  the  erection  of  new  poles  and  wires  it  is 
often  necessary  to  climb  poles  already  erected  in  order  to  raise 
or  remove  wires  which  would  interfere  with  the  erection  of  addi- 
tional poles  and  wires.  It  was  a  part  of  tlie  plaintiff's  duly  to 
dimb  such  poles  and  to  raise  and  remove  obstrocting  wires. 
•  .  .  He  learned,  or  he  might  have  learned,  when  he  went  up 
the  pole,  whether  the  spikes  were  securely  fastened  in  the  wood. 
He  saw  and  used  them  in  going  up,  and  a  careful  inspection,  to 
insure  his  personal  safety,  wa^  the  first  thing  which  ought  to 
have  been  suggested  to  him.  He  knew  that  the  pole  he  was 
about  to  climb  did  not  belong  to  the  defendant  (and  so  the  plain- 
tiff in  the  case  at  bar  knew  that  the  pole  he  was  about  to  dimb 
did  not  belong  to  his  employer),  and  that  it  could  not  know  the 
condition  of  the  spikes,  further  than  its  foreman  could  ascer- 
tain it  by  an  inspection  of  them  standing  on  the  ground.'' 

In  Mdsaac's  case  the  plaintiff  was  employed  by  the  defendant 
as  a  lineman  and  was  injured  by  the  breaking  and  falling  of  a 
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pole  on  which  the  defendant's  wires  were  suspended.  The  pole 
was  about  35  feet  high,  and  the  evidence  tended  to  show  that  it 
was  badly  decayed  a  few  inches  below  ^e  surface  of  the  ground, 
so  that  it  broke  off  square  with  the  strain  upon  it  resulting  from 
the  plaintiff's  weight  and  the  force  from  the  wires  drawing  upon 
it  after  other  wires  had  been  removed.  Plaintiff  was  directed  to 
go  and  take  down  from  the  pole  two  wires  upon  it  which  be- 
longed to  the  defendant  and  put  them  on  a  new  pole  near  bj 
which  had  been  erected  there  on  account  of  a  diange  of  grade  in 
the  railroad  at  the  crossing.  The  pole  was  of  chestnut  wood, 
about  eight  inches  in  diameter  at  the  top  and  about  fourteeo 
inches  at  the  surface  of  the  ground.  It  had  been  set  ei^t  or  nine 
years,  and  the  evidence  tended  to  prove  that  it  showed  no  weak- 
ness or  sign  of  decay  about  the  ground.  The  opinion  also  indi- 
cates that  the  pole,  while  used  by  the  defendant^  belonged  to  an- 
other party.  The  entire  court  concurred  in  holding  that  the 
defendant  did  not  owe  to  a  lineman,  whose  business  it  was  to 
work  upon  poles  all  along  the  line,  as  occasion  might  require, 
the  duty  of  inspecting  its  poles  below  the  ground  and  informing 
the  lineman  whenever  any  of  them  were  so  decayed  as  to  be 
tmsafe  to  work  upon,  Knowxton,  J.,  in  the  course  of  his  opin- 
ion, said :  "The  evidence  was  undisputed  that  it  was  easy  to  de- 
termine very  quickly  whether  a  pole  was  badly  decayed  a  little 
below  the  surface  of  the  ground,  and  that  no  skill  or  experience 
was  required  to  do  it  beyond  that  which  was  possessed  by  ordi- 
i  nary  linemen.    The  plaintiff  testified  that  there  were  risks  about 

the  business  with  which  he  was  familiar  as  a  lineman.  We  think 
that  one  of  the  most  common  and  obvious  of  these,  in  reference 
to  which  both  he  and  his  employer  must  have  been  presumed 
to  have  contracted  when  he  entered  the  defendant's  service,  was 
the  risk  that  some  pole  of  uncertain  age  might  break  and  fall 
when  a  lineman  was  working  upon  it,  if  he  did  not  take  meas- 
ures to  ascertain  its  condition  before  going  upon  it.'' 

The  court  having  reached  the  conclusion  that  the  defendant 
was  not  liable  oven  though  it  had  owned  the  poles,  said  at  the 
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dose  of  its  opinion  that  it  was  unneoessary,  therefore,  to  oonr 
aider  ' VhetLer  the  general  duty  of  the  defendant  to  the  plaintiff 
in  regard  to  the  strength  of  poles  on  which  he  was  working 
is  affected  by  the  fact  that  it  was  not  the  owner  of  the  pole  that 
broke,  but  was  marely  using  it  in  its  business  under  the  author- 
ity of  the  owner." 

In  Flood  V.  Western  Union  Tel.  Co.,  4  Am.  Electl.  Oas.  402, 
131  N.  y.  603,  it  is  true  that  the  pole  was  not  the  property  of  a 
third  party,  but  belonged  to  the  defendant,  but  even  in  that  case 
a  judgment  in  favor  of  plaintiff  was  reversed  in  this  court  where 
it  was  held  that  the  plaintiff  was  not  entitled  to  recover  for  fatal 
injuries  sustained  by  the  breaking  of  a  crossarm  on  a  telegraph 
pole  precipitating  him  to  the  ground.  Plaintiff's  intestate  was  a 
lineman  for  the  Western  Union  Telegraph  Company  and  as 
such  had  frequent  occasion  to  climb  the  poles  and  work  about  the 
arms.  The  arm  in  question  when  purchased  was  of  the  material, 
size  and  apparent  strength  of  those  in  general  use  by  telegraph 
companies.  It  was  not  discovered  by  the  system  of  inspection 
which  the  defendant  employed  that  there  was  anything  about  it 
indicating  any  defect  or  weakness.  Six  years  of  user  and  ex- 
posure to  the  elements,  however,  had  so  far  weakened  the  arm  that 
it  failed  to  withstand  the  weight  of  plaintiff^s  intestate  upon  it, 
and  it  did  not  appear  that  during  all  that  period  of  time  the  de- 
fendant had  specially  inspected  that  or  any  other  arm  for  the 
purpose  of  ascertaining  its  strength.  The  defendant  had  in- 
spectors who  went  along  the  line  of  telegraph  poles  and  wires 
and  carefully  looked  at  them  and  tried  the  poles  to  see  if  they 
were  still  strong  and  adequate,  and  such  inspectors  were  also  pro- 
vided with  arms  with  which  to  replace  defective  ones,  but  the  in- 
spectors were  not  required  to  climb  up  every  pole  and  examine 
the  arms,  and  it  did  not  appear  that  this  pole  had  ever  been 
climbed  by  any  inspector  for  any  such  purpose.  An  important 
difference  between  that  case  and  this,  which  makes  more  strongly 
for  the  defendant,  is  the  fact  that  in  this  case  the  defendant  was 
not  the  owner  of  the  pole,  but  occupied  it  in  part  under  a  license 
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from  the  owner  who  at  the  same  time  made  use  of  it  and  retained 
I  the  general  control  over  it. 

In  citiee  many  telephone  companies  string  their  wires  upon 
the  roofs  of  buildings  under  a  similar  license,  but  it  would 
hardly  be  suggested  by  any  one  that  thereby  it  became  the  dul; 
of  the  company  to  inspect  the  stairs  or  attic  ladder  ascending  to 
the  roof  in  order  to  ascertain  whether  it  would  support  the 
weight  of  the  lineman. 

Our  conclusion  is  that  a  person  who  uses  a  pole,  building 
steamboat  or  other  property  of  another  as  a  mere  licensee — such 
property  remaining  in  the  control  and  possession  of  the  owner — 
is  not  bound  to  establish  a  system  of  inspection  and  repairs  in 
regard  to  such  property  in  order  to  protect  his  employes  from  in- 
jury because  of  a  hidden  defect  only  discoverable  by  a  system 
of  inspection  involving  the  necessity  of  dominion  over  the  prop- 
erty.   It  follows  that  the  exceptions  were  well  taken. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

O'Brien,  Landon  and  Wekneb,  JJ.,  concur  with  Cui-LKif, 
J. ;  Gray  and  Haight,  JJ.,  concur  with  Parker,  Ch.  J. 

Judgment  affirmed. 


Note. — This  single  case  has  been  selected  to  represent  a  large  number  of 
decisions   in  which   is  considered  the  relation  of  electrical   companies  to 
i  their  employes,  with  respect  to  avoiding  injury  to  the  latter,  from  causes 

;  other  than  electric  shook.     As  the  decision  is  that  of  a  bare  majority  of 

the  court,  the  chief  judge  of  which  wrote  a  long  dissenting  opinion,  both 
opinions  are  given. 

The  following  is  a  memorandimi  of  a  few  of  the  more  important  cases 
upon  the  same  general  subject: 

In  McGorty  v.  Southern  New  England  Teleph,  Co.,  69  Conn.  635,  October 
5,  1897,  a  telephone  lineman,  without  making  any  examination  of  a  pole 
which  he  was  ordered  to  climb,  and  knowing  that  it  was  his  duty  first  to 
examine  the  pole,  and  his  privilege  if  he  doubted  its  safety,  to  support  it 
by  appliances  furnished  by  the  company,  without  making  any  examination, 
but  relying  on  tlie  assurances  of  his  fellow  workmen,  climbed  the  pole  and 
was  injured  by  its  fall,  held  that  he  could  not  recover  against  his  employer, 
the  telephone  company. 
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In  Mclaaac  v,  Northampton  Eleo.  Co,,  172  Mass.  89,  October  20,  1898, 
held  that  a  lineman  Mrill  be  presumed  to  have  assumed  the  risk  of  the 
breaking  and  falling  of  poles  by  reason  of  decay  below  the  surface  of  the 
ground;  also,  that  irrespective  of  custom,  due  care  requires  a  lineman 
before  going  upon  a  pole,  the  apparent  age  of  which  is  such  as  to  make  it 
probable  that  it  is  weak,  to  make  inspection  for  decay  just  below  the 
surface  of  the  ground. 

In  San  Antonio  Edison  Co,  v,  Dixon,  17  Tex.  Civil  Appeals  320,  Novem- 
ber 10,  1897,  held,  that  a  street  railway  company  using  the  poles  of  another 
railway  company  for  the  stringing  of  its  wires,  is  bound  to  use  ordinary  care 
in  inspecting  them,  and  that  where  one  of  its  servants  climbs  such  a  pole, 
to  remove  the  wires,  and  the  pole  breaks  on  accoimt  of  a  defect  which  was 
not  apparent  to  the  employe,  the  employer  is  liable. 

In  Qihhons  v.  Brush  Elec,  Ilium,  Co,,  New  York  Supreme  Court,  Appellate 
Division,  First  Department,  January,  1899  (36  App.  Div.  140),  a  lineman, 
in  the  employ  of  an  electric  light  company,  while  removing  appliances 
from  the  top  of  one  of  its  poles,  was  thrown  to  the  groimd  and  injured, 
being  carried  down  with  the  appliance  which  he  was  in  the  act  of  removing. 
The  means  and  place  provided  for  his  work  were  as  reasonably  safe  as  the 
nature  and  circumstances  permitted.  The  work  was  done  under  the  immedi- 
ate supervision  of  a  competent  foreman,  a  fellow  servant  of  the  plaintiff, 
whose  negligence,  if  that  of  any  one,  caused  the  accident.  The  plaintiff 
had  been  doing  similar  work  for  eighteen  years,  knew  the  old  lamps  were 
being  taken  down  and  new  ones  substituted,  and  was  bound  to  assume  that 
the  frames  might  be  disabled,  and  to  govern  his  actions  accordingly.  Held, 
that  under  the  circumstances,  there  was  no  ground  upon  which  the  liability 
of  the  company  could  be  based. 

In  Postal  Tel.  Cable  Co,  of  Texas  v,  Coote,  Texas  Court  of  Civil  Appeals, 
May  14,  1900  (57  S.  W.  Rep.  912),  held  that  the  employment  of  men  to 
assist  in  the  erection  of  telegraph  poles,  Mrithout  making  any  inquiry  as  to 
their  competency  for  such  work,  is  negligent,  and  the  employer  is  liable 
to  a  fellow  servant  for  an  injury  resulting  therefrom. 

In  McDonald  v.  Postal  Tel,  Co,,  Rhode  Island  Supreme  Court,  May  28, 
1900  (46  Atl.  Rep.  409),  an  action  brought  by  a  lineman  in  the  employ  of 
a  telegraph  company,  for  damages  for  injuries  caused  by  the  breaking  of  a 
cross  arm  upon  which  plaintiff  was  working,  it  appeared  that  there  was  a 
knot  in  the  cross  arm,  which  was  obvious  to  proper  inspection,  but  being 
partly  covered  with  paint  and  by  an  insulator,  was  not  necessarily  discem- 
able  by  one  whose  only  duty  as  an  employe  was  not  that  of  inspection,  held, 
that  the  questions  of  negligence  and  contributory  negligence  were  properly 
submitted  to  the  jury;  also,  that  an  instruction  to  the  jury  that  the 
defendant  was  bound  to  furnish  a  reasonably  safe  cross  arm  was  not  equiva- 
lent to  saying  that  it  insured  the  safety  of  the  appliance;  also  that  re- 
quests to  charge  as  follows  were  properly  refused:  (1)  That  the  defendant 
was  not  liable  if  it  furnished  a  sufficient  number  of  cross-arms  from  which 
workmen  could  select;  or  (2)  if  it  employed  competent  workmen  to  inspect 
the  cross  arm;  (3)  that  if  the  defect  was  visible,  plaintiff  was  negligent 
and  could  not  recover. 
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City  of  Richmond  v.  Southsbn  Bell  Telephone  and  Telk- 

GBAPH  Company. 

United  States  Supreme  Court,  May  22,  1899. 

(174  U.  S.  761.) 

'TeLBOBAPH*'  in  POSTBOADS  act  does  not  include  "TELEPHOinL'' 

Telephone  companies  are  not  entitled  to  the  rights  and  privileges  granted 
to  telegraph  companies  by  the  postroads  act  of  Congress  of  July  24,  1866. 

Cases  of  this  series  cited  in  opinion:  W.  U.  Tel.  Co.  v.  Atty.  General  of 
Mass.,  vol.  2,  p.  57;  St,  Louis  v,  W.  U.  Tel.  Co.,  vol.  4,  p.  102;  Chesapfoke 
d  Pot.  Teleph.  Co.  v.  B.  d  0.  Tel.  Co.,  vol.  2,  p.  416;  Wisconsin  Telepk. 
Co.  V.  Oshkosh,  vol.  1,  p.  687;  State,  Duke,  Pros.  v.  Cent.  N.  J.  Telepk. 
Co.,  vol.  3,  p.  546;  Cumberland  Teleph.  d  Tel.  Co.  v.  United  Elee.  Ry. 
Co.,  vol.  3,  p.  403. 

Messrs.  Henry  R.  Pollard  and  C.  V.  Meredith,  for  appellant 

Messrs.  Hill  Carter,  Addison  L.  Holliday,  and  George  H. 
Fearons,  for  appellee. 

Mr.  Justice  IIarlan  delivered  the  opinion  of  the  court :  The 
principal  question  in  this  case  is  whether  the  Circuit  Court  and 
the  Circuit  Court  of  Appeals  erred  in  holding  that  the  appellee 
was  entitled  to  claim  the  benefit  of  the  provisions  of  the  Act  of 
Congress  approved  July  24th,  1866  entitled  "An  Act  to  aid  in 
the  Construction  of  Tel^raph  Lines,  and  to  secure  to  the  Gov- 
ernment the  Use  of  the  Same  for  Postal,  Military,  and  Other 
Purposes,"  14  Stat.,  chap.  230. 

By  that  act — the  provisions  of  which  are  preserved  in  sec- 
tions 5263  to  5268,  inclusive,  title  LXV  of  the  Eeivised  Statutes 
of  the  United  States — it  was  provided : 

"Section  1.  That  any  telegraph  company  now  organized,  or  which  may 
hereafter  be  organized,  under  the  laws  of  any  State  in  this  Union,  shall 
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have  the  right  to  construct,  maintain,  and  operate  lines  of  telegraph  through 
and  over  any  portion  of  the  public  domain  of  the  United  States,  over  and 
along  any  of  the  military  or  post  roads  of  the  United  States  which  have 
been  or  may  hereafter  be  declared  such  by  act  of  Congress,  and  over,  under, 
or  across  the  navigable  streams  or  waters  of  the  United  States:  Providedf 
That  such  lines  of  telegraph  shall  be  so  constructed  and  maintained  as  not 
to  obstruct  the  navigation  of  such  streams  and  waters,  or  interfere  with 
the  ordinary  travel  on  such  military  or  post  roads.  And  any  of  said  com- 
panies shall  have  the  right  to  take  and  use  from  such  public  lands  the 
necessary  stone,  timber  and  other  materials  for  its  posts,  piers,  stations, 
and  other  needful  uses  in  the  construction,  maintenance  and  operation  of 
said  lines  of  telegraph,  and  may  pre-empt  and  use  such  portion  of  the  un- 
occupied public  lands  subject  to  pre-emption,  through  which  its  lines  of 
telegraph  may  be  located  as  may  be  necessary  for  its  stations,  not  exceeding 
forty  acres  for  each  station;  but  such  stations  shall  not  be  within  fifteen 
miles  of  each  other. 

"Sec.  2.  That  telegraphic  communications  between  the  several  depart- 
ments of  the  government  of  the  United  States  and  their  officers  and  agents 
shall,  in  their  transmission  over  the  lines  of  any  of  said  companies,  have 
priority  over  all  other  business,  and  shall  be  sent  at  rates  to  be  annually 
fixed  by  the  Postmaster-General. 

"Sec.  3.  That  the  rights  and  privileges  hereby  granted  shall  not  be  trans- 
ferred by  any  company  acting  under  this  act  to  any  other  corporation,  asso- 
ciation or  person:  Provided,  however,  that  the  United  States  may  at  any 
time  after  the  expiration  of  five  years  from  the  date  of  the  passage  of 
this  act,  for  postal,  military,  or  other  purposes,  purchase  all  the  telegraph 
lines,  property,  and  effects  of  any  or  all  of  said  companies  at  an  appraised 
value,  to  be  ascertained  by  five  competent,  disinterested  persons,  two  of 
whom  shall  be  selected  by  the  Postmaster-General  of  the  United  States, 
two  by  the  company  interested,  and  one  by  the  four  so  previously  selected. 

"Sec.  4.  That  before  any  telegraph  company  shall  exercise  any  of  the 
powers  or  privileges  conferred  by  this  act,  such  company  shall  file  their 
written  acceptance  with  the  Postmaster-General,  of  the  restrictions  and 
obligations  required  by  this  act."     14  Stat,  at  L.  221,  chap.  230. 

Subsequently,  by  an  act  approved  June  8th,  1872,  all  the 
waters  of  the  United  States  during  the  time  the  mail  was  carried 
thereon ;  all  railways  and  parts  of  railways  whidi  were  then  or 
might  thereafter  be  put  in  operation ;  all  canals  and  all  plank 
roads;  and  all  letter-carrier  routes  established,  in  any  city  or 
town  for  the  collection  and  delivery  of  mail  matter  by  carriers — 
were  declared  by  Congress  to  be  "post  roads."  17  Stat,  at  L.  308, 
chap.  335.  These  provisions  are  preserved  in  section  3964  of 
the  Revised  Statutes  of  the  United  States. 
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By  an  act  approved  March  Ist,  1884,  ^^all  public  roads  and 
highways,  while  kept  up  and  maintained  as  such/'  were  declared 
to  be  "post  roads."    23  Stat  at  L.  3,  chap.  9. 

Proceeding  under  an  act  of  the  legislature  of  New  York 
of  April  12th,  1848,  and  acts  amendatory  thereof,  certain  per- 
sons associated  themselves  on  the  11th  day  of  December,  1879, 
imder  the  name  of  the  Southern  Bell  Telephone  &  Telegraph 
Company.  The  articles  of  association  stated  that  the  general 
route  of  the  line  or  lines  of  the  company  should  be  from  its 
office  in  the  city  of  Xow  York,  "by  some  convenient  route 
through  or  across  the  States  of  New  Jersey,  Pennsylvania,  Dela- 
ware, Maryland,  and  Virginia,  or  otherwise,  to  the  city  of 
Wheeling  or  some  other  convenient  point  in  the  State  of  West 
Virginia,  and  thence  to  and  between  and  throughout  various 
cities,  towns,  points  and  places  within  that  part  of  the  State  of 
West  Virginia  lying  south  of  the  Baltimore  &  Ohio  railroad,  and 
within  the  States  of  Virginia,  North  Carolina,  South  Carolina, 
Georgia,  Alabama,  and  Florida,  the  said  line  or  lines  to  connect 
the  said  cities  of  New  York  and  Wheeling  together,  and  the  said 
other  cities,  towns,  points,  and  places,  or  some  of  them,  or  points 
within  the  same,  together  or  with  each  other  or  with  said  cities 
of  New  York  and  Wheeling." 

By  an  ordinance  passed  by  the  city  of  Richmond  on  the  26th 
day  of  June,  1884,  it  was  provided:  "1.  Permission  is  hereby 
granted  the  Southern  Bell  Telephone  &  Telegraph  Company  to 
erect  poles  and  run  suitable  wires  thereon,  for  the  purpose  of 
telephonic  communication  throughout  the  city  of  Richmond,  on 
the  public  streets  thereof,  on  such  routes  as  may  be  specified  and 
agreed  on  by  a  resolution  of  the  committee  on  streets,  from 
time  to  time,  and  upon  the  conditions  and  under  the  provisions 
of  this  ordinance  2.  On  any  route  conceded  by  the  committee 
on  streets,  and  accepted  by  the  company,  the  said  company  shall, 
unxier  the  direction  of  the  city  engineer,  so  place  its  poles  and 
wires  as  to  allow  for  the  use  of  the  said  poles  by  the  fire  alarm 
and  police  telegraph  in  all  cases  giving  the  choice  of  position  to 
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the  city's  wires,  wherever  it  shall  be  deeaned  advisable  by  the 
oauncil  or  the  proper  committee  to  extend  the  fire  alarm  and 
police  telegraph  over  such  routei  3.  The  telephone  company  to 
famish  telephone  exchange  service  to  the  city  at  a  special  reduo- 
tion  of  ten  dollars  per  annum  for  each  municipal  station.  4. 
No  shade  trees  shall  be  disturbed,  cut,  or  damaged  by  the  said 
company  in  the  prosecution  of  the  work  hereby  authorized  with- 
out the  permission  of  the  city  engineer  and  consent  of  the  owners 
of  the  property  in  front  of  which  such  trees  may  stand,  first  had 
and  obtained;  and  all  work  authorized  by  this  ordinance  shall 
be,  in  every  respect,  subject  to  the  city  engineer's  supervision 
and  control.  5.  The  ordinance  may  at  any  time  be  repealed  by 
the  council  of  the  city  of  Richmond ;  such  repeal  to  take  effect 
twelve  months  after  the  ordinance  or  resolution  repealing  it  be- 
comes a  law." 

The  Code  of  Virginia,  adopted  in  1887,  sec.  1287,  provided 
that  "every  telegraph  and  every  telephone  company  incorporated 
by  this  or  any  other  State,  or  by  the  United  States,  may  con- 
struct, maintain,  and  operate  its  line  along  any  of  the  State  or 
county  roads  or  works,  and  over  the  waters  of  the  State,  and 
along  and  parallel  to  any  of  the  railroads  of  the  State,  provided 
the  ordinary  use  of  such  roads,  works,  railroads,  and  waters  be 
not  thereby  obstructed  ;  and  along  or  over  the  streets  of  any  city 
or  town,  with  the  consent  of  the  council  thereof." 

Under  date  of  February  13th,  1889,  the  Southern  Bell  Tele- 
phone &  Telegraph  Company  filed  with  the  postmaster  general 
its  written  acceptance  of  the  restrictions  and  obligations  of  the 
above  Act  of  July  24th,  1866. 

The  present  suit  was  brought  by  that  company  in  the  Circuit 
OouTt  of  the  United  States  against  the  city  of  Bidmiond. 

The  bill  alleged  that  the  plaintiff  was  engaged  in  the  business 
of  a  "telephone"  company,  and  of  constructing,  maintaining^ 
and  operating  "telephone"  lines  in,  through,  and  between  the 
States  of  Virginia,  West  Virginia,  North  Carolina,  South  Caro- 
lina, Qeoi^ia,  Alabama,  and  Florida;  that  it  had  been  so  emh 
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gaged  for  a  period  of  about  fifteen  years,  during  which  time  it 
had  continuously  maintained  at  various  places  in  said  States 
and  in  Kichmond,  Virginia,  an  exchange,  poles,  wires,  instru- 
ments, and  all  other  apparatus  and  property  necessary  for  the 
maintenance  and  operation  of  "telephones  and  telephone  lines," 
and  had  erected  and  maintained  through  and  along  the  certain 
streets  and  alleys  of  that  city  numerous  poles  and  wires  for  con- 
ducting its  business;  that  it  had  so  conducted  its  business  and 
erected  and  maintained  its  lines,  wires,  and  poles  under  and  by 
authority  of  the  common  council  and  board  of  aldermen  of  the 
city  of  Richmond,  the  l^slature  of  Virginia,  and  acts  of  the 
Congress  of  the  United  States;  that  its  "telephone"  ^vires  and 
poles  were  used  by  its  subscribers  in  connection  with  the  West- 
em  Union  Telegraph  Company  under  an  agreement  between  the 
plaintiff  and  that  company  for  the  joint  use  of  the  poles  and 
fixtures  of  both  companies  in  sending  and  receiving  messages; 
that  its  business  was  in  part  interstate  commerce  by  reason  of 
its  connection  with  the  telegraph  company ;  and  that  its  status 
was  that  of  a  telegraph  company  under  the  laws  of  the  United 
States,  and  of  the  State  of  Virginia,  and  of  other  States  of  the 
United  States,  and  that  it  was  and  is  in  fact  chartered  as  a 
telegraph  company  under  the  general  laws  of  New  York. 

The  plaintiff  also  alleged  that  it  had  accepted  the  Act  of  Con- 
gress of  July  24th,  1866 ;  that  by  virtue  of  such  acceptance  it 
became  entitled  to  construct,  maintain,  and  operate  lines  of  tele- 
phones over  and  along  any  of  the  military  roads  and  post  roads 
of  the  United  States,  which  had  then  been  or  might  thereafter  be 
declared  such  by  law ;  that  the  streets,  alleys  and  highways  of  the 
city  of  Richmond  are  post  roads  of  the  United  States ;  that  the 
several  departments  of  the  government  of  the  United  States 
located  in  Richmond  have  used  in  that  city  the  plaintiff's  elec- 
trical conductors,  and  other  facilities  for  the  transmission  of  in- 
structions, orders,  and  information  to  officers  and  persons  in  the 
administration  of  the  governmental  affairs,  and  on  other  busi- 
ness throughout  the  several  States  and  the  District  of  Columbia 
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and  in  foreign  countries;  that  under  and  by  virtue  of  the  Vir- 
ginia Code,  section  1287,  the  plaintiff  was  authorized  and  em- 
powered to  construct,  maintain,  and  operate  its  lines  of  poles 
and  wires,  with  necessary  facilities  along  and  over  the  streets 
of  any  city  or  town  in  Virginia  with  the  consent  of  the  council 
thereof,  and  under  and  by  virtue  of  the  power  and  authority 
therein  conferred,  all  of  which  was  additional  to  the  right  given 
by  the  above  Act  of  Congress,  it  maintained  and  operated  its 
lines  in  the  streets  of  the  city  of  Kichmond,  and  had  in  all  re- 
spects complied  with  the  legal  obligations  and  requirements 
imposed;  that  relying  upon  its  right  to  erect,  maintain,  and 
operate  its  lines  along  and  over  the  streets  and  alleys  of  Eich- 
mond,  it  entered  upon  said  streets  and  alleys  and  had  conducted 
its  business  and  executed  its  contracts,  of.  which  a  lai^e  number 
were  in  force,  to  furnish  and  afford  "telephonic''  facilities  to 
the  residents  of  Richmond  and  to  persons  outside  of  the  city  of 
Richmond,  and  with  the  oflScers  and  agents  of  the  Federal  gov- 
ernment ;  and  that  under  the  Act  of  Congress  of  1866  it  was  and 
is  entitled  to  maintain  and  operate  its  lines  through  and  over 
the  streets  and  alleys  of  the  city  of  Richmond,  '^ without  regard 
to  the  consent  of  the  said  city,  and  it  did  in  fact  locate  many  of 
its  poles  and  wires  and  begin  the  operation  of  its  business  with- 
out applying  to  the  said  city  for  permission  to  do  so/* 

The  bill  then  referred  to  an  ordinance  of  the  city  approved 
July  18th,  1891,  and  allied  that  it  was  in  conflict  with  the 
plaintiff's  rights  and  void.  It  referred  also  to  a  subsequent 
ordinance  of  December  14th,  1894,  repealing  the  ordinance  of 
June  26th,  1884,  granting  the  right  of  way  through  the  city  to 
the  plaintiff,  and  providing  "that  in  accordance  with  the  fifth 
section  of  said  ordinance  all  privileges  and  rights  granted  by 
said  ordinance  shall  cease  and  be  determined  at  the  expiration 
of  twelve  months  from  the  approval  of  this  ordinance  by  the 
mayor." 

Reference  wa^  also  made  in  the  bill  to  two  ordinances  passed 
September  10th,  1895,  by  one  of  which  it  was  provided,  among 
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'  Other  tilings:  "1.  That  all  poles  now  erected  in  the  streete  or 

alleys  of  the  city  of  Richmond  for  the  support  of  wires  used  ii 

connection  with  the  transmission  of  electricity,  except  such  as 

I  support  wires  required  by  the  city  ordinances,  to  be  removed 

j  and  run  in  conduits,  shall  hereafter  be  allowed  to  remain  only 

upon  the  terms  and  conditions  hereinafter  set  forth.  2.  No  pola 
now  erected  for  the  support  of  telephone  wires  shall  remain  on 
any  street  in  said  city  after  the  16th  day  of  December,  1895, 
imless  the  owner  or  user  of  such  pole  shall  first  have  petiticmed 
for  and  obtained  the  privilege  of  erecting  and  maintaining 
poles  and  wires  for  telephone  purposes  in  acoordanoe  with  the 
conditions  of  this  ordinance,  and  such  other  conditions  as  the 
council  may  see  fit  to  impose.  And  if  such  owner,  failing  to  ob- 
tain such  privilege  as  above  required,  shall  neglect  or  fail  to 
remove  such  pole  or  poles  and  telephone  wires  supported  thereoa 
from  the  streets  or  alleys  of  the  city  by  the  20th  day  of  Deoon- 
ber,  1895,  and  restore  the  street  to  a  condition  similar  to  the  rest 
of  the  street  or  alley  contiguous  thereto,  the  said  owner  shall 
be  liable  to  a  fine  of  not  less  than  five  nor  more  than  one  hundred 
dollars  for  every  such  pole  so  remaining  in  the  street  or  aUey; 
to  be  imposed  by  the  police  justice  of  the  city ;  each  day's  failure 
to  be  a  separate  offense.'' 

By  the  other  ordinance  of  September  10th,  1895,  it  was, 
among  other  things,  provided:  "The  city  council  will  grant  per- 
mission to  any  company,  corporation,  partnership,  or  individual 
to  place  its  wires  and  electrical  conductors  in  conduit  under  the 
surface  of  said  streets  of  the  city ;  any  such  individual,  partner- 
ship, corporation  or  company  desiring  such  permission  shall 
petition  to  the  council  therefor;  such  petition  shall  name  the 
streets,  alleys  and  the  side  and  portions  thereof  to  be  used  and 
occupied  by  such  conduits,  and  shall  submit  maps,  plans,  and 
details  thereof  to  accompany  such  petition." 

The  bill  contains  additional  allegations — ^to  the  effect: 
That  the  fifth  section  of  the  ordinance  of  1884  was  null  and 
void ;  that  the  ordinance©  referred  to  were  unreasonable,  idttn 
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vires,  and  unconstitutional ;  that  the  plaintiff  was  entitled  ^Hnde- 
pendent  of  and  superior  to  the  consent  of  the  city  of  Richmond/' 
to  "construct,  maintain  and  operate"  its  lines  "over  and  along'' 
the  streets  of  that  city ;  that  telephone  companies  and  their  busi- 
ness were  embraced  by  the  terms  of  the  Act  of  Congress,  and 
that,  in  fact,  telephone  and  telegraph  companies,  were,  for  the 
purposes  embraced  by  that  act,  one  and  the  same ;  that  the  post 
roads  spoken  of  in  the  act  were  not  limited  to  routes  on  the  pub- 
lic domain,  but  embraced  all  post  roads  of  the  United  States  that 
had  been  or  might  hereafter  be  declared  suoh  by  Congress ;  that 
the  streets  and  alleys  of  the  defendant  being  post  roads,  the 
plaintiff  had  the  right  under  the  Act  of  Congress  "to  occupy 
the  streets  and  alleys  of  the  city  of  Richmond  for  its  purposes, 
guaranteed  to  it  by  the  constitution  and  laws  of  the  United 
States,  superior  to  any  power  in  the  said  city  to  prevent  it  from 
so  doing,"  and  that  it  "claims  not  only  the  right  to  maintain  its 
present  poles  and  wires  along  the  streets  and  alleys  now  occupied 
by  it,  but  to  extend  them  to  other  streets  and  alleys  as  its  busi- 
ness and  the  business  interests  of  the  country  and  its  patrons 
may  requira" 

The  city  demurred  to  the  bill  of  complaint,  but  the  demurrer 
was  overruled.    78  Fed.  Rep.  858. 

An  answer  was  then  filed  which  met  the  uLaterial  allegations 
of  the  bill  and  the  cause  was  heard  upon  the  merits. 

In  the  Circuit  Court  a  final  decree  was  entered  in  accordance 
with  the  prayer  of  the  bill,  as  follows:  "The  court,  without 
passing  on  the  rights  claimed  by  the  complainant  company  under 
the  laws  of  Virginia,  and  the  ordinances  of  the  city  of  Ridi- 
mond,  is  of  opinion  and  doth  adjudge,  order,  and  decree,  that 
the  complainant  company  has,  in  accordance  with  tlie  terms 
and  provisions  and  under  the  protection  of  the  Act  of  Congress 
of  the  United  States  approved  July  24th,  1866  (whidi  is  an 
authority  paramount  and  superior  to  any  State  law  or  city  ordi- 
nance in  conflict  therewith),  the  right  "to  construct,  maintain, 
and  operate  its  lines  over  and  along''  the  streets  and  alleys  of  the 
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city  of  Eichmond,  both  those  now  occupied  by  the  complainant 
company  and  thoee  not  now  so  occupied,  and  to  put  up,  renew, 
replace,  and  repair  its  lines,  poles  and  wires  over  and  along  said 
streets  and  alleys,  as  well  as  to  maintain,  construct,  and  operate 
the  same,  and  to  connect  its  lines  with  new  subsGribers  along 
said  streets  and  alleys,  and  the  said  city  of  Sichmond,  its  agents, 
officers,  and  all  others  are  enjoined  and  restrained  from  cutting, 
removing,  or  in  any  way  injuring  said  lines,  polee,  and  wires 
of  the  complainant  company,  and  from  preventing  or  interfere 
ing  with  the  exercise  of  the  aforesaid  ri^ts  by  the  complainant 
company,  and  also  from  taking  proceedings  to  inflict  and  en- 
force fines  and  penalties  on  said  company  for  exercising  its  said 
rights.  And  the  court  doth  adjudge,  order,  and  decree  that  the 
defendant  do  pay  to  the  complainant  its  costs  in  this  suit  in* 
curred  to  be  taxed  by  the  derk,  and  this  cause  is  ordered  to  be 
removed  from  the  docket  and  placed  among  the  ended  causes^  bat 
with  the  liberty  to  either  party  hereto  on  ten  days'  notice  to  the 
other  to  reinstate  this  cause  on  the  docket  of  this  court,  on  mo- 
tion, for  the  purpose  of  enforcing  and  especially  defining, 
should  it  become  necessary,  their  respective  rights  under  this 
decree." 

The  city  asked  that  the  decree  be  modified  by  infierting 
therein  after  the  words  "construct  and  operate  the  same,"  the 
following  words :  "So  far  as  to  receive  from  and  deliver  to  the 
Western  Union  Telegraph  Company  messages  sent  from  beyond 
the  limits  of  the  State  of  Virginia  or  to  be  sent  b^ond  the  said 
limits,"  and  by  inserting  therein  after  the  words,  "interfering 
with  the  exercise  of  the  aforesaid  rights  by  the  complainant  com- 
pany," the  following  words :  "So  far  as  the  reception  from  and 
delivery  to  the  Western  Union  Telegraph  Company  of  any  mes- 
sages sent  from  beyond  the  limits  of  the  State  of  Virginia,  or 
to  be  sent  beyond  said  limits."  But  counsel  for  complainant 
objected,  and  the  court  (using  the  language  of  its  order),  "inr 
tending  by  said  injunction  to  enjoin  the  city  from  interfering 
with  the  local  business  and  messages,  as  well  as  those  of  an  inter- 
state character,"  refused  to  so  modify  the  decree. 
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Upon  appeal  to  the  Circuit  Court  of  Appeals,  it  was  held 
that  the  plaintiff  came  within  the  protection  and  was  entitled 
to  the  privileges  of  the  Act  of  Congress  of  July  24,  1866 ;  and 
that  under  that  act  it  had  the  right  to  construct,  maintain,  and 
operate  lines  of  tel^raph  over  and  along  any  of  the  post  roads 
of  the  United  States,  and  '  Vhen  an  effort  is  made,  or  threatened, 
to  deal  with  it  as  a  trespasser,  it  can  refer  to  that  act" 

The  Circuit  Court  of  Appeals  also  held  that  the  privileges  so 
granted  were  to  be  enjoyed  in  subordination  to  public  and  pri- 
vate rights,  and  that  the  municipality  could  establish  lawful 
provisions  regulating  the  use  of  the  highways  mentioned  in  the 
act  of  Congress.  "This  being  so,"  that  court  said,  "the  injunc- 
tion granted  by  the  Circuit  Court  is  too  broad  in  its  language 
and  effect  There  should  have  been  the  recognition  of  a  proper 
exercise  of  the  police  power  by  the  mimicipal  corporation  and 
the  use  by  the  complainant  of  its  poles  and  lines  should  have 
been  declared  to  be  subject  to  such  regulations  and  restrictions 
as  may  now  or  may  be  hereafter  imposed  by  the  city  council  of 
Richmond,  in  the  proper  and  lawful  exercise  of  the  police 
power."    42  U.  S.  App.  686,  697,  698. 

The  decree  of  the  Circuit  Court  was  revenied  and  the  cause 
was  remanded  to  that  court  with  instructions  to  modify  the 
terms  of  the  injunction  therein  granted  so  as  to  conform  to  the 
principles  declared  in  the  opinion  of  the  Circuit  Court  of  Ap- 
peals. Judge  Brawxey  concurred  in  the  result,  but  was  not 
inclined  to  assent  to  so  much  of  the  opinion  as  held  that  a  tele- 
phone company,  such  as  was  described  in  this  case,  and  whose 
business  was  local  in  character,  was  within  the  purview  of  the 
Act  of  Congress  of  July  14th,  1866,  relating  to  telegraph  com- 
panies. 

The  case  is  now  before  this  court  upon  writ  of  certiorari. 

The  plaintiff's  bill,  as  we  have  seen,  proceeded  upon  the  broad 
ground  that  it  is  entitled,  in  virtue  of  the  Act  of  Congress  of 
1866,  to  occupy  the  streets  of  Richmond  with  its  lines  without 
the  consent,  indeed  against  the  will,  of  the  municipal  authori- 
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ties  of  that  city.  That,  it  would  seem,  is  the  ground  upon 
which  the  decree  of  the  Circuit  Court  rests ;  for  it  was  declared 
by  that  court  that  the  plaintiff  had  the  right,  under  the  pro- 
visions  and  protection  of  that  act,  to  construct,  maintain,  and 
operate  its  lines  over  and  along  the  streets  and  alleys  of  Ridh 
mend,  both  those  then  occupied  by  the  plaintiff  oompany  and 
those  not  then  so  occupied,  and  to  put  up,  renew,  replace,  and 
repair  its  lines,  poles  and  wires  over  and  along  such  streets  and 
alleys,  and  to  maintain,  construct,  and  operate  the  same,  as 
well  as  to  connect  its  lines  with  the  new  subscribers  along  the 
streets  and  alleys  of  the  city. 

The  Circuit  Court  of  Appeals,  while  holding  that  the  plain- 
tiff was  entitled  to  avail  itself  of  the  provisions  of  the  Act  of 
1866 — a  question  to  be  presently  considered — adjudged  that 
the  rights  and  privil^es  granted  by  that  act  were  to  be  enjoyed 
in  subordination  to  public  use  and  private  rights,  and  subjecl 
to  any  lawful  exercise  of  the  police  power  belonging  to  the  State 
or  to  one  of  its  municipalities.  This  was  in  accordance  with 
what  this  court  had  adjudged  to  be  the  scope  and  effect  of  the 
Act  of  1866. 

In  Western  Union  Telegraph  Co.  v.  Massachusetts,  2  Am. 
Electl.  Cas.  57,  125  U.  S.  530,  548,  it  was  held  that  the  Act  of 
1866  was  a  "permissive"  statute,  and  that  "it  never  could  have 
been  intended  by  the  Congress  of  the  United  States,  in  conferring 
upon  a  corporation  of  one  State  the  authority  to  enter  the  terri- 
tory of  any  other  State  and  erect  its  poles  and  lines  therein,  to 
establish  the  proposition  that  such  a  company  owed  no  obedience 
to  the  laws  of  the  State  into  which  it  thus  entered,  and  was 
under  no  obligation  to  pay  its  fair  proportion  of  the  taxes  neces- 
sary to  its  support" 

In  St.  Louis  V.  Western  Union  Telegraph  Co.,  4  Am-  ElectL 
Cas.  102,  148  U.  S.  92,  100,  which  involved  the  question 
whether  a  corporation  proceeding  under  the  Act  of  1866  could 
occupy  the  public  streets  of  a  city  without  making  such  compen- 
sation as  was  reasonably  required,  it  was  said  to  be  a  misoonoep- 
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tion  to  suppose  that  the  franchise  or  privilege  granted  by  the 
Act  of  1866  carried  ''with  it  the  unrestricted  right  to  appro- 
priate the  public  property  of  a  State.  It  is  like  any  other  fran- 
chise, to  be  exercised  in  subordination  to  public  as  to  private 
rights.  While  a  grant  from  one  government  may  supercede 
and  abridge  franchises  and  rights  held  at  the  will  of  its  grantor, 
it  cannot  abridge  any  property  rights  of  a  public  character 
created  by  the  authority  of  another  sovereignty.  No  one  would 
suppose  that  a  franchise  from  the  Federal  govemmemt  to  a  cor- 
poration, State  or  national,  to  construct  interstate  roads  or  lines, 
of  travel,  transportation  or  communication,  would  authorize  it  to 
enter  upon  the  private  property  of  an  individual,  and  appropri- 
ate it  without  compensation.  No  matter  how  broad  and  compre- 
hensive might  be  the  terms  in  which  the  franchise  was  granted, 
it  would  be  confessedly  subordinate  to  the  right  of  the  individual 
not  to  be  deprived  of  his  property  without  just  compensation. 
And  the  principle  is  the  same  when,  under  the  grant  or  franchise 
from  the  national  government,  a  corporation  assumes  to  enter 
upon  property  of  a  public  nature  belonging  to  a  State.  It  would 
not  be  claimed,  for  instance,  that  under  a  franchise  from  Con- 
gress, to  construct  and  operate  an  interstate  railroad  the  grantee 
thereof  could  enter  upon  the  State  House  grounds  of  the  State, 
and  construct  its  depot  there,  without  paying  the  value  of  the 
property  thus  appropriated.  Although  the  State  House  grounds 
be  property  devoted  to  public  uses,  it  is  property  devoted  to  the 
public  uses  of  the  State,  and  property  whose  ownership  and  con- 
trol are  in  the  State,  and  it  is  not  within  the  competency  of  the 
national  government  to  dispossess  the  State  of  such  control  and 
nse  or  appropriate  the  same  to  its  own  benefit  or  the  benefit  of 
any  of  its  corporations  or  grantees,  without  suitable  compensa- 
tion to  the  State.  This  rule  extends  to  streets  and  highways  - 
they  are  the  public  property  of  the  State.  While  for  the  pur- 
poses of  travel  and  common  use  they  are  open  to  the  citizens  of 
every  State  alike,  and  no  State  can  by  its  legislation  deprive  a 
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citizen  of  another  State  of  such  common  use,  yet  when  an  appro- 
priation of  any  part  of  this  public  property  to  an  exdusiye  use  is 
sought,  whether  by  a  citizen  or  a  corporation  of  the  same  or  an- 
other State,  or  a  corporation  of  the  national  government,  it  is 
within  the  competency  of  the  State,  representing  the  sovereignty 
of  that  local  public,  to  exact  for  its  benefit  compensation  for  this 
exclusive  appropriation.  It  matters  not  for  what  the  exclusive 
appropriation  is  taken,  whether  for  steam  railroads  or  fotr  street 
railroads,  telegraphs,  or  telephones,  the  State  may,  if  it  chooses, 
exact  from  the  party  or  corporation  given  such  exclusive  use 
pecuniary  compensation  to  the  general  public  for  being  deprived 
of  the  common  use  of  the  portion  thus  appropriated." 

But  independently  of  any  question  as  to  the  extent  of  the 
authority  granted  to  "telegraph"  companies  by  the  Act  of  1866, 
we  are  of  opinion  that  the  courts  below  erred  in  holding  that  the 
plaintiff,  in  respect  of  the  particular  business  it  was  conducting, 
could  invoke  the  protection  of  that  act  The  plaintiff's  charter, 
it  is  true,  describes  it  as  a  telephone  and  telegraph  company. 
Still,  as  disclosed  by  the  bill  and  the  evidence  in  the  cause,  the 
business  in  which  it  was  engaged  and  for  the  protection  of  which 
against  hostile  local  action  it  invoked  the  aid  of  the  Federal 
court,  was  the  business  transacted  by  using  what  is  commonly 
called  a  "telephone,"  which  is  described  in  an  agreement  between 
the  Western  Union  Telegraph  Company  and  the  Ifational  Bell 
Telephone  Company  in  1879,  as  "an  instrument  for  electrically 
transmitting  or  receiving  articulate  speech/^ 

Our  attention  is  called  to  several  adjudged  casee  in  some  of 
which  it  was  said  that  communication  by  telephone  was  com- 
munication by  telegraph.  Attorney  General  v.  Edison  Telephone 
Co.,  L.  K  6  Q.  B.  Div.  244,  255 ;  Chesapeake  &  Potomac  Tele- 
phone Co,  V.  Baltimore  &  0.  Telegraph  Co,,  2  Am.  Electl.  Cas. 
416,  66  Md.  399;  Wisconsin  Telephone  Co,  v.  City  of  Oshkosh, 
1  Am.  Electl.  Cas.  687,  62  Wis.  32 ;  DuJce  v.  Central  New  Jer- 
sey  Telephone  Co.,  3  Am.  Electl.  Oas.  546,  53  K  J.  L.  341; 
Cumherland  Telephone  &  Telegraph  Co.  v.   United  Electric 


UNITED  STATES,  1899.  801 

City  of  Richmond  v.  Telephone  and  Telegraph  Co. 

Railway  Co.,  3  Am.  Electl.  Cas.  408,  42  Fed.  Eep.  273.  Upon 
the  authority  of  those  cases  it  is  contended  that  the  act  of  Con- 
gress should  be  construed  as  embracing  both  telephone  and  tele- 
graph companies. 

The  English  case  was  an  information  filed  for  the  purpose  of 
testing  the  question  whether  the  use  of  certain  apparatus  was 
an  infringement  of  the  exclusive  privilege  given  to  the  post- 
master general  by  certain  acts  of  Parliament  as  to  the  trans- 
mission of  "telegraphs."  The  court  held  that  the  postmaster 
general  was  entitled,  looking  at  the  manifest  objects  of  those  acts 
and  under  a  reasonable  interpretation  of  their  words,  to  the  ex- 
clusive privilege  of  transmitting  messages  or  other  communica- 
tions by  any  wire  and  apparatus  connected  therewith  used  for 
telegraphic  communication,  or  by  any  other  apparatus  for  com- 
municating information  by  the  action  of  electricity  upon  wires. 
The  Maryland  case  involved  the  question  whether  a  company 
organized  under  a  general  incorporation  law  of  Maryland  was 
authorized  to  do  a  general  telephone  business.  In  the  Wiscon- 
sin case  some  observations  were  made  touching  the  question 
whether  telephone  companies,  although  not  specifically  men- 
tioned in  a  certain  general  law  of  that  State,  could  be  incorpor- 
ated with  the  powers  given  to  telegraph  companies  by  that 
statute,  which,  as  the  report  of  the  case  sho\VB,  authorized  the 
formation  of  corporations  for  the  purpose  of  building  and  oper- 
ating telegraph  lines  or  conducting  the  business  of  tel^raphing 
in  any  way,  "or  for  any  lawful  business  or  purpose  whatever." 
The  New  Jersey  case  involved  the  question  whether  a  company 
organized  under  the  act  of  that  State  to  incorporate  and  regulate 
telegraph  companies  was  entitled  to  operate  and  condemn  a 
route  for  a  telephone  line.  The  last  case  involved  the  rights  of 
a  telephone  company  imder  statutes  of  Tennessee,  one  of  which 
related  in  terms  to  telegraph  companies,  and  the  other  author- 
ized foreign  and  domestic  corporations  to  construct,  operate, 
and  maintain  such  telegraph,  telephone,  and  other  lines  neces- 
sary for  the  speedy  transmission  of  intelligence  along  and  over 
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the  public  ways  and  streets  of  the  cities  and  towns  of  the  Stata 
It  was  held  in  that  case  that  a  telephone  oompany  under  its 
right  to  construct  and  operate  a  telegraph. was  empowered  by 
statute  to  establish  a  telephone  service.  None  of  those  cases  in- 
volved a  construction  of  the  Act  of  Congress;  and  the  general 
language  employed  in  some  of  them  cannot  be  regarded  as  de- 
cisive in  respect  to  the  scope  and  effect  of  that  act,  however  perti- 
nent it  may  have  been  as  to  the  meaning  of  the  particular  statutes 
under  examination* 

It  may  be  that  the  public  policy  intended  to  be  promoted  by 
the  Act  of  Congress  of  1866  would  suggest  the  granting  to 
telephone  companies  of  the  rights  and  privileges  ajooorded  to 
telegraph  companies.  And  it  may  be  that  if  the  telephone  had 
been  known  and  in  use  when  that  act  was  passed,  Congress  would 
have  embraced  in  its  provisions  companies  employing  instru- 
ments for  electrically  transmitting  articulate  speech.  But  the 
question  is,  not  what  Congress  might  have  done  in  1866,  nor 
what  it  may  or  ought  now  to  do,  but  what  was  in  its  mind  when 
enacting  the  statute  in  question.  Nothing  was  then  distinctly 
known  of  any  device  by  which  articulate  speech  oould  be  electri- 
cally transmitted  or  received  between  different  points,  more  or 
less  distinct  from  each  other,  nor  of  companies  organized  for 
transmitting  messages  in  that  moda  Bell's  invention  was  not 
made  public  until  1876.  Of  the  different  modes  now  emploved 
io  electrically  transmit  messages  between  distinct  points.  Con- 
gress in  1866  knew  only  of  the  invention  then  and  now  popu- 
Jarly  called  the  telegraph.  When,  therefore,  the  Act  of  1866 
speaks  of  telegraph  companies,  it  could  have  meant  only  such 
companios  as  employed  the  means  then  used  or  embraced  bv 
existing  inventions  for  the  purpose  of  transmitting  message^ 
merely  by  sounds  of  instruments  and  by  signs  or  writings. 

In  1887,  the  postmaster  general  submitted  to  the  attomev 

• 

general  the  question  whether  a  telephone  oompany  or  line, 
offering  to  accept  the  conditions  prescribed  in  title  LXV  of  th(^ 
Eovisecl   RtntutoR   (hoin*::  the  Act  of  1866),  ronkl   obtain  tlic 
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privileges  therein  specified.  Attorney  General  Garland  replied : 
"The  subject  of  title  LXV  of  Eevised  Statutes  is  tel^raphs.'* 
In  all  its  sections  the  words  "telegraph,"  "telegraph  company," 
and  "telegram"  define  and  limit  the  subject  of  the  legislation. 
When  the  law  was  made,  the  electric  telegraph,  as  distinguished 
from  the  older  forms,  was  what  the  lawmakers  had  in  view.  The 
electric  telegraph  when  the  law  was  made,. as  to  the  general  pub- 
lic, transmitted  only  written  communication.  Its  mode  of  con- 
duct is  yet  substantially  the  sama  This  transmission  of  written 
messages  is  closely  analogous  to  the  United  States  mail  seov 
vice.  Hence  the  acceptance  of  the  provisions  of  the  law  by  the 
telegraph  company  was  required  to  be  filed  with  the  postmaster 
general,  who  has  charge  of  the  mail  service.  Under  the  several 
sections  embraced  in  the  title,  in  consideration  of  the  right  of 
way  and  the  grant  of  the  right  to  pre-empt  40  acres  of  land  for 
stations  at  intervals  of  not  less  than  15  miles,  certain  privileges 
as  to  priority  or  right  over  the  line,  also  the  right  to  purchase, 
with  power  to  annually  fix  the  rate  of  compensation,  were  se- 
cured to  the  government.  Governmental  oommunicationa  to 
distant  points  are  almost  all,  if  not  all,  in  writing.  The  useful 
govemmjent  privileges  which  formed  an  important  element  in 
the  legislation  would  be  entirely  inapplicable  to  telephone  lines, 
by  which  oral  communications  only  are  transmitted.  A  pur- 
chase of  a  telephone  line  certainly  was  not  in  the  mind  of  the 
lawmakers.  In  common  and  technical  language  alike,  telegra- 
phy and  telephony  have  different  significations.  Neither  in- 
cludes all  of  the  other.  The  science  of  telegraphy  as  now  under- 
stood was  little  known  to  practical  utility  in  1866,  when  the 
greater  part  of  the  law  contained  in  the  title  was  passed.  Tele- 
phone companies,  therefore,  are  not  within  the  "category  of  the 
grantees  of  the  privileges  conferred  by  the  statute."  If  similar 
privil^es  ought  to  be  granted  to  telephone  com.panies,  such  a 
grant  would  come  within  the  scope  of  legislative  rather  than  ad- 
ministrative power."    19  Ops.  Atty.  Gten.  37. 

It  is  not  the  function  of  the  judiciary,  because  of  discoveries 
after  the  Act  of  1866,  to  broaden  the  provisions  of  that  act  so 
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that  it  will  include  corporations  or  companies  that  were  not, 
and  could  not  have  been  at  that  time,  \vithin  the  contemplation 
of  Congress.  If  the  act  be  construed  as  embracing  telephone 
companies,  numerous  questions  are  readily  suggested.  May 
a  telephone  company,  of  right,  and  "Without  ref  erejxce  to  the  will 
of  the  States,  construct  and  maintain  its  wires  in  every  city  in 
the  territory  in  which  it  does  business?  May  the  constituted 
authorities  of  a  city  permit  the  occupancy  only  of  certain  streets 
for  the  business  of  the  company  ?  May  the  company,  of  ri^t, 
fill  every  street  and  alley  in  every  city  or  town  in  the  country 
with  poles  on  which  its  wires  are  strung,  or  may  the  local  author- 
ities forbid  the  erection  of  any  poles  at  all  ?  May  a  oompany 
run  wires  into  every  house  in  a  city,  as  the  owner  or  occupant 
may  desire,  or  may  the  local  authorities  limit  the  number  of 
wires  that  may  be  constructed  and  used  within  its  limite? 
These  and  other  questions  that  will  occur  to  every  one  indicate 
the  confusion  that  may  arise  if  the  Act  of  Congress  relating  only 
to  telegraph  companies,  be  so  construed  as  to  subject  to  national 
control  the  use  and  occupancy  of  the  streets  of  cities  and  towns 
by  telephone  companies,  subject  only  to  the  reasonable  exercise 
of  the  ix)lice  powers  of  the  State.  But  even  if  it  were  conceded 
that  no  such  confusion  would  probably  arise,  it  is  clear  that 
the  courts  should  not  construe  an  act  of  Congress  relating  in 
terms  only  to  "telegraph''  companies  as  intended  to  confer  upon 
companies  engaged  in  telephone  business  any  special  right  in  the 
streets  of  cities  and  towns  of  the  country,  unless  such  intention 
has  been  clearly  manifested.  We  do  not  think  that  any  such 
intention  has  been  so  manifested.  The  conclusion  that  the  act 
of  18G6  confers  upon  telephone  companies  the  valuable  rights 
and  privileges  therein  specified  is  not  authorized  by  any  ex- 
plicit language  used  by  Congress  and  can  be  justified  by  impli- 
cation only.  But  we  are  unwilling  to  rest  the  construction  of  an 
important  act  of  Congress  upon  implication  merely ;  particularly 
if  that  construction  might  tend  to  narrow  the  full  control  always 
exercised  by  tlie  local  authorities  of  the  States  over  streets  and 
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alleys  within  their  respective  jurisdictions.  If  Congress  desires 
to  extend  the  provisions  of  the  Act  of  1866  to  companies  engaged 
in  the  business  of  electrically  transmitting  articulate  speech, — 
that  is,  to  companies  popularly  known.  a&  telephone  companies, 
and  never  otherwise  designated  in  common  speech, — let  it  do  so 
in  plain  words.  It  will  be  time  enough  when  such  legislation  is 
enacted  to  consider  any  questions  of  constitutional  law  that  may 
be  suggested  by  it. 

Something  was  said  in  argument  as  to  the  power  of  Congress 
to  control  the  use  of  streets  in  the  to\vns  and  cities  of  the  oountrv. 
Upon  that  question  it  is  not  necessary  to  express  any  opinion. 
We  now  adjudge  only  that  the  Act  of  1866,  and  the  sections  of 
the  Revised  Statutes  in  which  the  provisions  of  that  act  have 
been  preserved,  have  no  application  to  telephone  companies 
whose  business  is  that  of  electrically  transmitting  articulate 
speech  between  different  points. 

What  rights  the  appellee  had  or  has  under  the  laws  of  Vir- 
ginia and  the  ordinances  of  the  city  of  Richmond  is  a  question 
which  the  Circuit  Court  did  not  decide,  but  expressly  waived. 
It  is  appropriate  that  said  question  should  first  be  considered 
and  determined  by  the  court  of  original  jurisdiction. 

The  decree  of  (he  Circuit  Court  of  Appeals  so  far  as  it  reverses 
{he  decree  of  the  Circuit  Court  is  affirmed,  and  the  cause  is  re- 
manded with  directions  for  such  further  proceedings  in  the 
Circuit  Court  as  may  he  in  conformity  with  the  principles  of  this 
opinion  and  consistent  with  law.    It  is  so  ordered. 


Note. — ^The  foregoing  decision  of  the  highest  tribunal  in  this  country  is 
at  variance  with  all  the  reported  cases  which  have  come  to  the  editor's 
attention,  in  which  the  question  has  arisen  whether  the  word  "telegraph/' 
as  used  in  statutes,  included  "telephone;"  although,  as  stated  by  the  court 
in  the  above  opinion,  the  particular  statute  in  question  had  been  construed 
in  no  other  case,  in  that  particular.  In  addition  to  the  cases  cited  in  the 
opinion  above,  "telegraph"  was  construed  to  include  "telephone"  in  Com- 
monwealih  v,  Penna,  Teleph.  Co.,  1  Am.  Electl.  Cas.  863,  note;  Iowa  Union 
Teleph,  Co,  v.  Board  of  Equalization,  1  id.  p.  799;  8t,  Louis  v.  Bell  Teleph. 
Co.,  2  id.  p.  44 ;  Bell  Teleph.  Co.  of  Phila.  v.  Com.,  2  id.  407 ;  Franklin  v. 
V.  W.  Teleph.  Co.,  2  id.  439;  Roberta  v.  WiaconMn  Teleph.  Co.,  3  id.  471; 
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Cent.  Pa.  Teleph.  d  Supply  Co.  v.  WUkesharre,  do.  Ry.  Co.,  4  id.  260;  Hui- 
8on  River  Teleph.  Co.  v.  WatervUei,  do.  Ry.  Co.,  4  id.  275;  Gulf,  de.  R$. 
Co.  V.  S.  W.  Tel.  d  Teleph.  Co.  (Texas),  46  S.  W.  151.  61  8.  W.  406;  8.  W. 
Tel.  d  Teleph.  Co.  v.  Oulf,  do.  Ry.  Co.,  52  S.  W.  106 ;  Davis  v.  Pacific  Teleph. 
d  Tel.  Co.  (Cal.),  50  Pac.  608;  Dolbear  v.  Teleph.  Co.,  126  U.  S.  1. 


The  State  v.  Whitaker, 

Missouri  Supreme  Court,  Division  Two,  Feb.  12,   1001. 

(160  Mo.  50.) 

Ck)N8TITUTI0NALITT   OF   ACT    BEQUIRING    SCREENS    TO   PBOTECT    ICOTOBMEN- 

SUFFICIEKCY  OF  INFORMATION. 


The  statute,  Acts  1897,  page  102,  entitled  "An  Act  requiring  persons, 
ciations  and  corporations,  owning  or  operating  street  cars  to  provide  lor 
the  well-being  and  protection  of  employes;"  and  providing  (1)  "that 
every  electric  street  car,  other  than  trail  cars,  which  are  attached  to 
motor  cars,  shall  be  provided  during  the  months  of  November,  Decem- 
ber, January,  February  and  March  of  each  year,  at  the  front  end,  with 
a  screen  composed  of  glass  or  other  material  which  shall  fully  and  com- 
pletely protect  the  driver,  motorman,  gripman  or  other  person  stationed 
on  such  front  end  and  guiding  or  directing  said  car  from  wind  and 
storm;"  and  (2)  imposing  upon  any  person,  agent  or  officer  of  any  asso- 
ciation or  corporation  violating  the  act,  punishment,  as  for  a  misde- 
meanor, upon  conviction,  in  a  fine  of  not  less  than  $25  nor  more  than 
$100  for  each  day  that  any  car  belonging  to  or  used  by  such  person,  asso- 
ciation or  corporation  is  permitted  to  remain  unprovided  with  such 
screen;  also  providing  that  the  prosecuting  attorney  should  enforce  the 
act,  and  be  entitled  to  one-fourth  the  fine  recovered. 

Held,  ( 1 )  that  the  act  is  not  so  indefinite  and  uncertain  in  its  meaning  as 
to  be  inoperative;  (2)  that  the  act  is  not  unconstitutional  because  the 
title  gives  no  indication  of  the  character  of  the  act;  or  (3)  as  special 
legislation;  or  (4)  as  imposing  cruel  and  unusual  punishment;  or 
(6)  as  depriving  of  life,  liberty  or  property  without  due  process  of  law, 
e.  g.,  depriving  motormen  of  their  liberty  of  contract. 

Held,  that  the  provision  giving  part  of  the  fine  to  the  prosecuting  attorney 
was  unconstitutional,  but  the  rest  of  the  act  was  not  thereby  invalidated. 

The  information  ran  against  the  president  and  general  manager  of  an 
electric  railway  company,  and  charged  not  the  defendants,  but  the  com- 
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pany  itself,  with  the  unlawful  ownership  and  operation  of  cars  without 
screens.    Held,  fatally  defective,  and  judgment  of  conviction  reversed. 
Cases  of  this  series  cited  in  opinion:     State  v.  NeUon,  vol.  5,  p.  619;  State 
V,  Hoakins,  vol.  5,  p.  614. 

Appeal  from  St  Louis  Court  of  Criminal  Correction;  Wil- 
liam H.  Clakke,  Judga 

Edwards  Whitaker  was  convicted  of  violating  Act  Marcb  5^ 
1897;  and  appeals.    Beversed. 

Boyle,  Priest  <&  Lehmann  and  Oeorge  W.  Easley,  ior  appel- 
lant 

Edward  C.  Crow,  Attorney  (General,  and  Sam.  B.  Jeffries, 
Assistant  Attorney  General,  for  the  State. 

Gantt,  J. :  Ihis  is  an  appeal  from  a  judgment  of  conviction 
by  the  St.  Louis  Court  of  Criminal  Correction  for  an  allied 
violation  of  the  Act  of  March  5,  1897,  entitled  "An  act  requir- 
ing persons,  associations,  and  corporations,  owning  or  operating 
street  cars  to  provide  for  the  well-being  and  protection  of  em- 
ployes" (Acts  1897,  p.  102).  The  information  was  in  these 
words: 

**In  the  St  Louis  Court  of  Criminal  Correction.  St  Louis, 
Mo.,  January  19th,  1900.  State  of  Missouri,  Plaintiff,  v.  Ed- 
wards Whitaker  and  Jilson  J.  Coleman.  Charged  with  failure 
to  provide  screen  for  front  end  of  electric  street  car.  Sichard 
M.  Johnson,  assistant  prosecuting  attorney  of  the  St  Louis 
Court  of  Criminal  Correction,  now  here  in  court,  on  behalf  of 
the  State  of  Missouri,  information  makes  as  f oUows :  That  Ed- 
wards Whitaker  is  the  president,  agent,  and  officer  of  the  St 
Louis  Transit  Co.,  and  Jilson  J.  Coleman  is  the  general  manr 
ager,  agent,  and  officer  of  the  St.  Louis  Transit  Co.,  which  said 
company  is  a  corporation  duly  organized  imder  and  by  virtue 
of  the  laws  of  the  State  of  Missouri,  and  as  such,  at  the  date 
hereinafter  named,  owned,  operated,  and  constructed  a  line  of 
street  railway  in  the  said  city  of  St  Louis  and  State  of  Missouri, 
operated  by  the  motive  power  of  electricity ;  that  on  the  1st  day 
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of  November,  and  upon  every  day  in  November,  1899,  and  upon 
the  1st  day  of  December,  1899,  and  on.  the  1st  day  of  Januan, 
1900,  and  every  day  up  to  the  filing  of  this  information  in 
said  month,  and  on  tlie  18th  day  of  January,  1900,  said  corpora- 
tion, through  and  by  said  Edwards  Whitaier,  its  preeideait, 
agent,  and  officer,  and  Jilson  J.  Coleman,  its  general  manager, 
agent,  and  officer,  did  willfully,  knowingly,  and  unlawfully 
operate  an  electric  street  car,  which  was  not  a  trail  car,  attached 
to  a  motor  car  upon  its  lines,  to  wit,  on  the  Mound  City  Line, 
electric  car  No.  259,  while  said  electric  car  was  not  provided 
at  the  front  end  with  a  screen  compoeed  of  glass  or  other  ma- 
terial, which  fully  and  completely  protected  the  motorman  of 
said  electric  car,  or  other  person  stationed  on  the  front  end  of 
said  car,  from  wind  and  stonn  while  said  motorman,  or  other 
person,  was  guiding  and  directing  said  car;  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State.  Richard  M.  Johnson^  As- 
sistant Prosecuting  Attorney  of  the  St.  Louis  Court  of  Criminal 
Correction. 

"State  of  Missouri,  City  of  St.  Louis — ss. :  Richard  M.  John- 
son, being  duly  sworn,  upon  his  oath  says  that  the  facts  stated  in 
the  above  information  are  true.    Richard  M.  Johnson." 

"An  Act  requiring  persons,  associations  and  corporations,  owning  or  operat- 
ing street  cars  to  provide  for  the  well-being  and  protection  of  employeB. 

"Be  it  enacted  by  the  General  Assembly  of  the  State  of  Missouri,  as 
follows  : 

"Section  1.  That  every  electric  street  car,  other  than  trail  cars,  which 
are  attached  to  motor  cars,  shall  be  provided  during  the  months  of  Novem- 
ber, December,  January,  February  and  March  of  each  year,  at  the  front  end, 
with  a  screen  composed  of  glass  or  other  material  which  shall  fully  and 
completely  protect  the  driver,  motorman.  gripman  or  other  person  stationed 
on  such  front  end  and  guiding  or  directing  said  car  from  wind  and  storm. 

"Sec.  2.  Any  person,  agent  or  officer  of  any  association  or  corporation 
violating  any  of  the  provisions  of  this  act  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  fined  in  a  sum  not  less  than  twenty- 
five  dollars  or  more  than  one  hundred  dollars  for  each  day  that  any  car 
belonging  to  or  used  by  such  person,  association  or  corporation  is  permit^ 
ted  to  remain  unprovided  with  the  screen  required  by  section  1  of  this  act. 
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And  it  is  hereby  made  the  duty  of  the  prosecuting  attorney  of  each  county 
in  the  State  to  enforce  the  provisions  of  this  act,  for  which  he  shall  be 
entitled,  in  addition  to  his  ordinary  fee  or  salary,  to  one-fourth  of  the  fine 
recovered.     Approved  March  6,  1897." 

Acts  1897,  p.  102. 

The  defendant  moved  to  quash  on  the  following  grounds : 

"First.  Because  the  said  information  does  not  state  facts 
shownng  that  the  defendants,  or  either  of  them,  are  guilty  of  any 
offense  against  the  laws  of  Missouri. 

"Second.  Because  the  act  of  the  legislature  upon  which  the 
information  is  predicated  is  unconstitutional  and  void,  in  that: 
(1)  The  subject  of  the  act  is  not  clearly,  or  at  all,  expressed  in 
its  title,  as  required  by  section  28  of  article  4  of  the  constitu- 
tion of  Missouri.  (2)  Said  act  is  special  legislation,  and  con- 
travenes section  53,  art  4,  of  the  constitution  of  Missouri.  (3) 
Said  act  imposes  excessive  fines  and  inflicts  cruel  and  unusual 
punishment,  and  thereby  contravenes  sections  24,  25,  art.  2,  of 
the  constitution  of  Missouri.  (4)  Said  act  gives  to  the  prose- 
cuting attorney  ^one-fourth  of  the  fine  recovered,'  and  thereby 
contravenes  section  8,  art.  11,  of  the  constitution  of  Missouri. 
(6)  Said  act  undertakes  to  punish  the  defendants  for  the  al- 
leged wTong  and  default  of  another,  and  deprives  the  corpora- 
tion owning  the  car  of  the  right  to  contract  with  its  motormen 
for  the  operation  of  cars  without  screens,  and  deprives  the 
motorman  of  the  right  to  contract  to  operate  such  care  without 
screens,  and  also  of  the  right  to  waive  the  presumed  benefits  to 
such  motorman  sought  by  said  act,  and  thereby  contravenes  sec- 
tion 30,  art.  2,  of  the  constitution  of  Missouri. 

"Third.  Because  that  the  said  act  is  in  contravention  of  sec- 
tion 1,  art.  14,  of  amendments  to  the  constitution  of  the  United 
States,  in  that  it  denies  to  the  corporation  and  its  employes  the 
right  to  contract  as  to  the  use  of  cars  without  screens,  and  in 
that  it  singles  out  from  all  other  classes  of  street  care  electric 
cars,  and  requires  only  the  ownere  of  electric  cars  to  screen  the 
front  end  thereof,  and  thereby  denies  to  the  motorman,  grip- 
man,  and  drivers  of  all  other  street  cars  the  equal  protection  of 
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tbe  laws  with  moConnen  of  electrie  can,  and  also  denia  to  die 
owners  and  operators  of  electric  cars  the  eqnal  proteedon  of  the 
laws,  in  that  it  imposes  a  burden  on  them  not  imposed  upon  the 
operations  of  any  c4her  class  of  street  car& 

^^Fourth«  Because  said  act  is  unreasonaHe  and  unjust  in  its 
provisions,  and  it  was  and  is  bejood  the  power,  autfaori^,  or 
jurisdiction  of  the  general  assembly  of  Missouri  to  enact  under 
ihe  constitution  and  laws  of  the  State." 

The  court  denied  the  motion  to  quash,  and  defendants  ex- 
cepted. On  the  22d  day  of  June,  1900,  ihe  State  diBmiaswl  as 
to  defendant  Coleman,  and  on  the  same  day  ihe  case  was  tried 
as  to  defendant  Whitaker  on  the  following  statement  of  facts: 
^^(2)  That  the  St  Louis  Transit  Company  was,  at  the  time 
mentioned  in  the  information,  and  ever  since  has  been,  and  it 
still  is,  a  streetrrailway  corporation  of  the  city  of  St  Louis. 
(b)  That  the  defendant  Edward  S.  Whitaiker  was  at  the  times 
mentioned  in  said  information,  ever  since  has  been,  and  still 
is,  president  of  the  St.  Louis  Transit  Company,  (o)  That  be- 
tween the  beginning  of  the  month  of  November  of  the  year  1899 
and  the  end  of  March  of  the  year  1900  the  St  Louis  Transit 
Company  operated  an  electric  street  car,  other  than  a  trail  car 
attadiod  to  a  motor  car,  which  was  not  provided  with  a  screen 
oomposod  of  glass  or  other  material,  which  fully  or  completely 
protected  the  motorman  or  other  person  stationed  at  the  front 
end  of  said  car,  guiding  or  directing  said  car,  from  wind  and 
storm.  That  said  cause  shall  be  submitted  upon  the  facts  stated 
in  this  stipulation,  but  nothing  herein  contained  shall  be  con- 
strued as  a  waiver  by  the  defendant  Whitaker  of  the  objections 
made  to  the  sufficiency  and  legality  of  said  information  in  and 
by  the  motion  heretofore  filed  by  said  defendant  to  quash  said 
information,  nor  to  deprive  the  defendant  of  the  right  to  appeal 
this  case." 

The  defendant  then  prayed  the  court  to  give  the  following 
declarations  of  law:  "First  Admitting  all  the  evidence  of- 
fered by  the  State  to  be  true,  it  is  not  sufficient  to  authorize  the 
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fi Tiding  of  the  defendant  guilty,  and  he  must  be  found  not 
guilty.  Second.  It  is  not  sufficient  for  tbe  State  to  show  that 
the  electric  street  cars  named  in  the  information  and  the  stipu- 
lation of  facts  filed  in  the  cause  belonged  to  or  were  used  by  the 
St.  Louis  Transit  Company,  and  wore  by  it  permitted  to  remain 
without  the  screens  or  vestibules  named  in  the  first  section  of 
the  act  of  March  6,  1897,  but,  before  the  defendant  can  be 
found  guilty,  the  State  must  prove  beyond  a  reasonable  doubt 
that  such  oar  or  cars  belonged  to  or  were  used  by  the  defend- 
ant Whital^er.  Third.  The  fact  that  the  St.  Louis  Transit 
Company  may  have  violated  the  statute  in  regard  to  operating 
cars  without  screens,  and  that  the  defendant  was  president  of 
said  company  at  the  time  of  the  violation  of  such  statute^  is  not 
sufficient  to  prove  the  guilt  of  the  defendant;  and,  in  the  ab- 
sence of  proof  showing  some  particpation  of  the  defendant  in 
the  operation  of  said  cars,  or  knowledge  of  defendant  that  the 
statute  was  being  violated,  the  defendant  must  be  foimd  not 
guilty."  Each  of  said  declarations  was  refused  by  the  court, 
and  the  defendant  saved  exceptions.  The  court  foimd  defend- 
ant guilty,  and  assessed  his  fine  at  $25.  After  an  unsuccessful 
motion  for  a  new  trial,  he  appealed  to  this  court 

1.  It  is  urged  that  the  act  of  March  5,  1897,  is  so 
indefinite  and  uncertain  in  its  meaning  that  it  must  be  in- 
operative for  that  if  no  other  reason.  Learned  counsel  insist 
that  the  act  does  not  impose  the  duty  upon  any  one  to  provide 
the  screens  with  which  the  act  commands  every  electric  car  shall 
be  provided  during  the  months  of  November,  December,  Janr 
uary,  February,  and  March  of  each  year,  to  protect  the  motor- 
man,  gripman,  or  other  person  stationed  at  the  front  end  of  and 
guiding  said  car  from  wind  and  storm.  While  the  act  is  ob- 
noxious to  verbal  criticism,  we  think  it  quite  plainly  imposes 
upon  every  electric  car  company  or  associatiofn  of  perBons  op- 
erating electric  oars  the  duty  of  providing  screens  on  their  cars 
in  the  winter  months  named  for  the  protection  of  their  motor- 
men.     Such,  we  take  it,  was  the  plain  intent  of  the  legislature^ 
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As  was  said  by  Mooke^  C.  J.,  in  Russell  v.  Farquliary  55  Tex. 
355 :  "While  it  is  for  the  legislature  to  make  the  law,  it  is  the 
duty  of  the  courts  to  ^try  out  the  right  intendment^  of  statutes 
upon  which  they  are  called  to  pass,  and  by  their  construction  U> 
ascertain  and  enforce  them  according  to  their  true  intent."  *Tor 
it  is  this  intent  which  constitutes  and  is  in  fact  the  law,  and 
not  the  mere  verbiage  used  by  inadvertence  or  otherwise  to  ex- 
press its  intent,  and  to  follow  which  would  prevent  that  intent." 
This  is  a  remedial  as  well  as  penal  statute.,  and  should  be  fairly 
construed ;  i.  e.,  it  is  to  be  construed  with  reference  to  the  sub- 
ject of  the  act  and  its  purposes.  So  read,  we  think  it  obvioosly 
imposed  upon  the  corporation  or  person  owning  or  operating 
electric  cars  the  duty  of  providing  said  cars  with  screens;  in- 
deed, it  is  not  susceptible  of  any  other  reasonable  construction. 
It  not  infrequently  happens  that  one  portion  of  a  statute  is  oon- 
strued  to  be  remedial  and  another  part  of  it  as  penaL  It  is 
somewhat  more  difficult  to  construe  the  second  section.  The 
language  is,  "any  person,  agent  or  officer  of  any  association  or 
corporation  violating  any  of  the  provisions  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor,"  etc.  Having  construed  the 
first  section  to  require  the  corporation,  association,  or  person 
owning  the  car  to  equip  it  with  the  screen  required  by  the  act, 
we  think  Uio  statute  makes  it  penal  for  "any  person"  who  owns 
or  operates  an  electric  railroad  car  to  operate  such  cars  without 
the  screens  required  by  the  statute,  and  any  agent  or  officer  of 
any  association  or  corporation  operating  or  owning  such  care 
who  violates  said  act  is  also  punishable  under  the  act;  and  by 
such  "agent  or  officer"  is  meant  one  whose  duty  it  is  to  see  said 
oars  are  provided  with  said  screens  before  they  are  operated; 
nx)t  the  motorman  for  whose  protection  the  act  was  passed.  The 
managing  executive  officers  represent  the  corporation  or  associa- 
tion, and  the  law  will  presume  they  know  whether  the  cars  op- 
erated under  their  direction  are  provided  as  the  statute  requires, 
and  hold  them  responsible  for  operating  them  without  first  com- 
plying with  the  statute.     For  the  purpose  of  arriving  at  the 
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intention  of  the  general  assembly  we  may  look  to  the  title  of  the 
act,  and,  so  doing,  and  reading  that  and  every  part  of  the  act 
together,  we  think  the  foregoing  is  the  true  construction  of  the 
act.  It  is  not  necessary,  in  charging  a  misdemeanor  like  this, 
to  aver  that  it  was  knowingly  committed.  Howell  v.  Stewart, 
54  Mo.  409. 

2.  Passing  now  to  the  next  objection, — ^that  the  act  is  un- 
constitutional because  the  title  gives  no  indication  of  the  char- 
acter of  the  act  itself, — ^we  think  it  it  untenable.  Sound  policy 
and  legislative  convenience  dictate  a  liberal  construction  of  the 
title  and  the  subject-matter  of  statutes  to  maintain  their  valid- 
ity. Infraction  of  this  constitutional  clause  must  be  plain  and 
obvious,  to  be  recognized  as  fatal.  This  has  been  the  uniform 
rule  of  construction  of  this  provision  of  our  constitution.  It 
is  only  necessary  that  the  title  shall  indicate  the  subject  of  it 
in  a  general  way  without  entering  into  details.  All  auxiliary 
provisions  properly  attaching  to  the  main  subject,  and  consti- 
tuting with  it  one  whole,  may  be  embraced  within  the  en- 
actment. State  V.  Bochstruck,  136  Mo.  335 ;  State  v,  Bronson, 
115  Mo.  271 ;  State  v.  Marion  Co.  Gt,  128  Ma  427.  Meaeured 
by  these  and  numerous  other  adjudications  of  this  court,  the 
title  to  this  act  was  both  definite  and  broad  enough  to  include 
the  provisions  of  this  act,  all  of  which  were  germane  to  the  pur- 
pose expressed. 

3.  It  was  strenuously  contended  on  the  argument  as  well  as 
in  the  brief  that  the  act  is  offensive  to  the  provision  of  our  con- 
stitution which  ordains  that  no  local  or  special  law  shall  be 
enacted  "when  a  general  law  can  be  made  applicable."  Sec- 
tion 53,  art  4,  Const.  The  insistence  is  that  it  is  special  leg- 
islation, because  it  only  applies  to  electric  cars,  and  is  enacted 
for  the  protection  of  a  particular  class,  to  wit,  motormen  on 
electric  cars,  whereas  by  a  general  law  the  legislature  could 
have  provided  for  the  protection  and  well-being  of  all  street-car 
drivers,  gripmen,  and  motormen  as  well  as  for  one  kind  only, 
to  wit,  motormen  of  electric  cars,  who  constitute  particular  per- 
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sons  of  a  general  class  of  laborers.  As  the  postulate  of  this  ar- 
gument it  is  assumed  that  this  dassificatioii  is  purely  arbitraiy. 
But  is  it  so  ?  This  act  applies  throughout  the  State^  in  e^er; 
town  and  city  in  which  cars  are  propelled  by  electricity,  and  to 
aU  motormen  who  guide  them.  Learned  counsel  in  aigument 
conceded  the  soundness  of  the  decision  of  the  Supreme  Court  of 
Minnesota  in  State  v.  Hoskins  and  State  v.  Smith,  5  Atu,  ElectL 
Cas.  G14,  59  N.  W.  545,  in  which  that  court  sustained  the  con- 
stitutionality of  an  act  like  this,  which  did  not  apply  to  nmle  or 
horse  street  cars,  as  being  based  upon  a  perfectly  rational  dis- 
tinction  between  the  duties  of  a  driver  of  a  horse  car  and  a 
motorman  on  a  cable  or  electric  car,  but  argued  that,  had  the 
act  been  restricted  as  is  this  act  to  electric  cars,  the  ruling  would 
have  been  different.  We  do  not  so  construe  that  decision.  It 
is  true  that  the  court  assumed  in  that  case  that  the  gripman 
could  be  boxed  in  without  impairing  his  power  of  control,  but 
the  only  question  on  that  record  was  whether  the  act  was  daas 
legislation  because  it  did  not  include  horse  cars,  and  it  was  held 
not  to  be.  It  did  not  hold  that  it  was  not  competent  for  the 
legislature  to  make  a  distinction  between  electric  cars  and  cable 
cars.  The  Supreme  Court  of  Ohio  in  State  v.  Nelson,  6  Am. 
Electl.  Cas.  619,  39  N.  E.  22,  met  the  exact  question  by  hold- 
ing that  a  court  could  not  judicially  know  that  a  cable  car  or 
a  horse  car  is  so  constructed  and  operated  as  to  require  the  same 
means  of  protection  for  operatives  as  is  required  on  electric 
cars;  and,  as  the  courts  could  only  judge  of  the  operation  of 
a  statute  through  facts  of  which  they  can  take  judicial  notice, 
it  refused  to  hold  a  similar  statute  unconstitutional.  Learned 
counsel  urge,  however,  that  courts  "are  not  required  to  shut 
their  eyes  to  matters  of  common  knowledge  or  things  in  common 
use."  Conceding  this,  it  is  not  generally  known  that  on  a 
cable  car  the  gripman  stands  back  near  the  center  of  the  car, 
in  a  box  which  protects  the  lower  half  of  his  body,  and  is  pro- 
tected by  the  roof  of  the  car  in  rainy,  or  snowy  weather,  and 
tliat  this  grip  car  is  constantly  used  by  passengers  in  gettin^r  on 
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and  off  the  train,  whereas  the  motorman  on  an  electric  car 
stands  in  front,  with  his  attention  necessarily  given  to  the 
means  of  controlling  the  motive  power  and  the  brake,  and  is 
much  more  exposed  to  the  cold  and  inclement  weather  of  our 
winters  than  the  gripman  on  the  cable  car ;  and  are  we  to  assume 
the  legislature  did  not  consider  this  difference,  or  their  finding 
that  there  was  such  a  distinction  was  contrary  to  the  fact  beyond 
a  reasonable  doubt?  We  think  not  It  cannot  be  questioned 
that  in  the  exercise  of  its  police  power  the  legislature  may  enact 
laws  to  protect  the  health  and  safety  of  our  citizens  by  all  rea- 
sonable regulations,  and,  when  a  given  subject  is  within  that 
power,  the  extent  to  which  it  is  to  be  exercised  is  within  the  dis- 
cretion of  the  legislature.  It  is  not  insisted  that  it  is  not  a  wise 
and  most  humane  provision  for  the  protection  of  those  whose 
avocation  requires  them  to  stand  in  front  of  a  rapidly  moving 
oar  on  a  bitter  cold  day,  often  with  the  mercury  below  zero,  but 
merely  that  it  does  not  apply  to  all  who  may  suffer  in  similar 
callings.  We  think  the  legislature  had  the  right  to  make  the 
classification  it  did,  and  we  have  no  power  to  hold  it  contra- 
vened the  constitution  in  so  doing. 

4.  The  charge  that  the  act  imposes  cruel  and  unusual  pun- 
ishment is  without  merit  Every  statute  imposing  a  fine  might, 
by  the  same  token,  be  held  cruel  and  unusual  pimishment 
The  way  to  avoid  the  cruelty  is  to  obey  the  law,  and  avoid  these 
accumulated  fines. 

6.  Counsel  concede  that  the  provision  granting  the  prosecut- 
ing attorney  one-fourth  of  the  fines  to  be  recovered  does  not  in- 
validate the  whole  act  Clearly,  that  provision  offends  against 
the  constitution,  which  requires  the  whole  to  be  paid  into  the 
school  fund,  and  so  the  courts  would  requira 

G.  Again,  it  is  said  that  the  act  is  contrary  to  section  30  of 
article  2  of  the  constitution  of  Missouri,  which  provides  "that 
no  person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law."  Inasmuch  as  this  is  a  public  prosecution 
by  tho  Rtato  of  an  offense  against  the  public^  it  is  difficult  tf> 
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discern  the  relevancy  of  the  argument  and  decisions  to  the  ef- 
fect that  this  statute  deprives  the  motormen  on  electric  cars  of 
their  liberty  of  contract  The  premise  upon  which  the  argu- 
ment is  based  is  not  trua  It  is  not  true  that  this  act  was  not 
designed  to  protect  the  public  health.  This  is  not  only  its  pro- 
fessed purpose,  but  the  body  of  the  act  confirms  it.  It  is  a 
plain,  just,  and  commendable  police  regulatioiL  The  State  has 
an  interest  in  the  health  of  its  citizens,  and  the  preeervation  of 
their  lives  and  manhood,  and  such  is  the  obvious,  unmistakable 
purpose  of  the  act  under  consideration.  Not  only  has  the  State 
a  direct  interest  in  the  health  of  the  motormen,  but  in  the  pas- 
sengers, whose  lives  and  limbs  may  be  imperiled  if  the  motor- 
men  are  allowed  to  become  benimibed  from  exposure.  As  this 
record  does  not  contain  any  facts  upon  which  we  oould  properly 
decide  the  effect  of  a  waiver  by  a  motorman  of  his  right  to  the 
protection  secured  to  him  by  this  act,  we  must  decline  a  further 
discussion  of  this  point.  We  are  dear  that  this  act  in  no  man- 
ner contravenes  this  section  of  our  constitution  nor  the  four- 
teenth amendment  to  the  Federal  constitution. 

7.  But,  notwithstanding  we  hold  the  act  to  be  valid^  the  judg- 
ment must  be  reversed  because  the  information  does  not  chaige 
the  defendant,  but  the  corporation,  the  St  Louis  Transit  Com- 
pany, with  knowingly  and  unlawfully  operating  its  cars  without 
having  provided  screens  thereon  as  required  by  the  act.  This 
is  a  pleading  in  a  criminal  case,  and  it  does  not  charge  the  de- 
fendant either  with  the  o\vnership  or  the  operation  of  the  car. 
The  sufficiency  of  the  information  was  challenged  in  that  re- 
spect by  the  motion  to  quash  and  in  the  motion  in  arrest  of  judg- 
ment. For  the  insufficiency  of  the  information  to  chai^  de- 
fondant  with  the  offense  denounced  in  the  statute,  the  judgment 
must  be  and  is  reversed. 

Sherwood^  P.  J.,  and  Burgess^  J.,  concur. 
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In  be  Stobti. 

M<i89(iohu8eti9  Bupreme  Judicial  Courts  May  7,  1901. 

ElXCTBOOUnON — CONSTITXTTIONAL  LAW. 

TI16  Massachuaetto  Electrocution  Law,  Statutes  1898,  chapter  326,  section  6, 
is  not  in  conflict  with  article  26  of  the  Declaration  of  Rights,  which  pro- 
hibits the  infliction  of  cruel  or  unusual  punishment. 

Oases  of  this  series  dted  in  opinion:  People  em  rel,  Kemmler  v,  Duraton, 
vol.  3,  p.  834;  People  v.  Kemmler,  vol.  3,  p.  841,  note;  In  re  Kemmler, 
Tol.  3,  p.  842. 

Case  reserved  from  Supreme  Judicial  Courts  Suffolk  county. 

W.  M.  Stochbridge  and  C.  W.  Rowley,  for  petitioner. 

F.  H.  Nash,  Assistant  Attorney-General^  for  the  Cknumon- 
wealth. 

Holmes^  C.  J. :  These  proceedings  are  respectively  a  writ  of 
error  and  a  petition  for  a  writ  of  habeas  corpus.  Both  are  inr 
tended  to  raise  the  same  issue,  that  the  punishment^  death  by 
electricity,  to  which  the  said  Storti  has  been  sentenced,  under 
St  1898,  c  326,  sec  6,  is  "cruel  or  unusual"  within  article  26 
of  the  Massachusetts  declaration  of  rights.  Upon  the  writ  of 
error,  the  plaintiff  in  error  insisting  that  the  assignment  was 
of  error  in  fact,  evidence  was  heard,  the  plaintiff  in  error  being 
brought  into  court  by  habe4is  corpus  to  be  present  at  the  hear- 
ing, and  the  presiding  justice  found  that  the  assignment  was  not 
trua  The  independent  petition  for  habeas  corpus  was  reserved 
by  agreement  of  parties  for  hearing  by  the  full  court  at  the  same 
time  with  the  writ  of  error. 

In  the  view  which  we  take  of  the  case  it  is  unnecessary  to 
consider  any  question  of  procedure,  either  as  between  the  two 
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prooeedings  adopted  or  as  to  matters  of  detail  arising  under 
eacL  We  therefore  pass  all  such  matters  on  one  sida  It  also 
is  unnecessary  to  oonsider  whether  the  before  mentioned  article 
of  our  declaration  of  rights  is  to  be  limited  in  its  application 
to  the  action  of  magistrates  so  far  as  they  are  left  to  themselves 
and  the  common  law^  or  whether  it  is  to  be  taken  to  embody  a 
large  general  principle  equally  binding  upon  all  branches  of 
the  government)  or  at  least  binding  upon  magistrates  and  courts 
of  law  even  when  the  legislature  has  undertaken  to  establish  a 
punishment  by  its  act  Finally,  it  is  unnecessary  to  go  into  any 
nice  argument  upon  the  words  of  the  article,  and  to  decide 
whether,  inasmuch  as  those  words  are  ^^cruel  or  unusual/'  not 
^'cruel  and  unusual/'  a  punishment  which  is  unusaal,  but  is  not 
cruel,  is  forbidden  by  them. 

Taking  all  the  preliminaries  most  favorable  for  the  prisoner, 
we  are  clearly  of  opinion  that  the  constitution  is  not  contra- 
vened by  the  act,  and  we  render  our  opinion  at  once  that  we  may 
avoid  delaying  the  course  of  the  law  and  raising  false  hopes  in 
his  mind.  The  answer  to  the  whole  argument  which  has  been 
presented  is  that  there  is  but  a  single  punishment,  death.  It  is 
not  contended  that  if  this  is  true  the  statute  is  invalid,  but  it  is 
said  that  it  is  not  true,  and  that  you  cannot  separate  the  means 
from  the  end  in  considering  what  the  punishment  is,  any  more 
when  the  means  is  a  current  of  electricity  than  when  it  is  a  slow 
fire.  We  should  have  thought  that  the  distinction  was  plain. 
In  the  latter  case  the  means  is  adopted  not  solely  for  the  pur- 
pose of  accomplishing  the  end  of  death  but  for  the  purpose  of 
causing  other  pain  to  the  person  concerned. 

The  so-called  means  is  also  an  end  of  the  same  kind  as  the 
death  itself,  or  in  other  words  is  intended  to  be  a  part  of  the 
punishment  But  when,  as  here,  the  means  adopted  are  chosen 
with  just  the  contrary  intent,  and  are  devised  for  the  purpose 
of  reaching  the  end  proposed  as  smftly  and  painlessly  as  possi- 
ble, we  are  of  opinion  that  they  are  not  forbidden  by  the  con- 
stitution, although  they  should  be  discoveries  of  recent  science, 
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and  never  ahould  have  been  heard  of  before.  Not  only  is  the 
prohibition  addressed  to  what  in  a  proper  sense  may  be  called 
the  punishment)  but,  further,  the  word  "unusual"  must  be  oon- 
Btroed  with  the  word  "cruel,"  and  cannot  be  taken  so  broadly 
as  to  prohibit  every  humane  improvement  not  previously  known 
in  Massachusetts.  People  ex  rel.  Kemmler  v  Dwraton,  3  Am, 
ElectL  Cas.  834,  119  N.  Y.  569,  24  N.  K  6,  7  L.  R  A.  716; 
In  re  Kemmler,  3  Am.  ElectL  Cas.  842,  186  U.  S.  436,  10 
Sup.  Ot  930,  34  L.  Ed.  619. 

The  suggestion  that  the  punishment  of  death,  in  order  mot 
to  be  unusual,  must  be  accomplished  by  molar  rather  than  by 
molecular  motion  seems  to  us  a  f  anc^  unwarranted  by  the  oon- 
stitution. 

No  doubt  a  means  might  be  adopted  which,  although  adopted 
only  as  a  means,  practically  would  be  part  of  the  punishment 
and  would  have  to  be  considered  as  such.  But  such  a  case  is 
not  presented  by  a  means  chosen  precisely  because  it  is  instan- 
taneous. There  was  a  hint  at  an  argument  based  on  mental  suf- 
fering, but  the  suffering  is  due  not  to  its  being  more  horrible  to 
be  struck  by  lightning  than  to  be  hanged  with  the  chance  of 
slowly  strangling,  but  to  the  general  fear  of  death.  The  suf- 
fering due  to  that  fear  the  law  does  not  seek  to  spare.  It  means 
that  it  shall  be  felt 

Some  criticism  was  addressed  to  minor  details  of  the  law. 
The  provision  that  after  delivery  to  the  warden  of  the  State 
prison  the  prisoner  shall  be  kept  in  a  special  cell  and  only  cer- 
tain persons  allowed  access  to  him  without  an  order  of  the  court 
does  not  prevent,  and  by  its  true  construction  is  not  intended 
to  prevent,  the  presence  of  the  prisoner  in  court  in  any  matter 
which  properly  still  may  be  brought  up  in  court,  and  which  by 
the  course  of  law  or  treaty  may  require  his  presence  (see  Com. 
V.  Cody,  165  Mass.  133,  138,  42  N.  E.  575),  as  was  exemplified 
in  this  casa 

Leaving  it  to  the  warden  to  select  the  day  of  the  week  ap- 
pointed by  the  court  for  the  execution  was  not  intended  to  ag- 
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gravate  the  prisoner's  distress  by  fmhancing  his  suspenae.  Tba 
purpose  is  humane,  and.  the  possible  unoertainty  for  a  brief 
period  as  to  the  exact  time  is  not  a  part  of  the  punishment.  See^ 
further.  Com.  v.  Coatley,  118  Mass.  1,  35.  Judgment  to  stand. 
Writ  of  habeas  corpus  denied. 


Note. — ^The  only  other  adjudications  upon  the  cimstitutionality  of  elec- 
trocution laws,  are  the  decisions  of  the  New  York  Ck>urt  of  Appeals  and  8«- 
preme  Ck>urt  of  the  United  States,  both  cited  in  the  foregoing  opinion. 


Readfibld  Tblsphonb  and  Telegraph  Company  v.  Fbank 

B.  Oybbt  AI^ 

Maime  Supreme  JudioM  Oaurt,  Ma/y  22, 1901. 

Telephone  appliaitces  as  pbopebtt. 

(Official  head-note) : 

A  telephone  company  which  by  permission  of  the  municipal  officers  erects 
its  posts  and  lines  along  the  highway,  under  the  provisions  of  chapter 
378,  Statutes  1885,  thereby  acquires  no  interest  in  the  soil  except  a 
right  to  occupy  it  by  the  permission  of  the  municipal  officers — a  mere 
license  revocable  at  their  will,  so  far  as  any  particular  portion  of  the 
highway  or  any  particular  highway  is  concerned,  and  not  a  permanent, 
vested  interest  in  the  land  itself. 

As  between  debtor  and  creditor,  such  posts,  with  the  wires  and  insulators 
thereon,  continue  to  retain  their  character  as  chattels,  and  may  be  seized 
and  sold  on  execution  as  personal  property. 

Gases  of  this  series  cited  in  opinion:  Netoport  Ilium.  Co.  v.  Netcport 
Aaaeaaors,  vol.  6,  p.  659;  Pierce  v.  Drew,  vol.  1,  p.  571. 

Appeal  by  defendant  from  judgment  of  Superior  Court, 
Kennebec  County,  in  an  action  of  trespass  for  tearing  down  and 
removing  telephone  lines. 

Argued  before  Wiswell,  C.  J.,  and  Whitehouse,  Stkout, 
Savage  and  Powers,  JJ. 
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L.  C.  Cornish  and  E.  0.  &  F.  E.  Beane,  for  plaintiff. 
W.  C.  Eaton,  for  defendants. 

TowEBSy  J. :  On  November  4,  1898,  the  telephone  line  of 
the  Dirigo  Telephone  Company,  located  in  the  public  highway, 
and  running  from  Mt  Vernon  Village,  in  Mt.  Vernon,  to 
Chandler^s  Mills,  in  Belgrade,  with  the  poles,  wires,  and  insu- 
lators on  the  same,  was  sold  as  personal  property  on  an  exeeutian 
against  said  company,  and  afterwards  conveyed  by  the  purchaser 
to  the  plaintiff  corporation^  which  then  strung  a  second  wire 
upon  said  poles.  The  defendants,  acting  as  the  agents  of  the 
Dirigo  Company,  in  October,  1899,  tore  down  a  part  of  the  line, 
insulators  and  brackets  put  up  by  the  plaintiff,  and  for  the  inr 
jury  so  done  this  action  of  trespass  de  bonis  is  brought.  The 
only  question  involved  is  whether  the  telephone  line  of  the  Dirigo 
Company,  as  between  debtor  and  creditor,  was  personal  properly 
at  the  time  of  its  seizure  and  sale  on  execution. 

There  is  no  universal  test  by  which  it  can  be  determined 
whether  a  chattel  has  become  so  affixed  to  the  realty  as  to  become 
aooessoiy  to  it  and  form  a  part  and  parcel  of  it.  The  nmnTiAr 
and  extent  of  physical  annexation  has  been  declared  an  tmcer- 
tain  and  unsatisfactory  criterion,  and,  whil^  it  would  be  impos- 
sible to  reconcile  all  the  cases  upon  this  subject,  yet  the  modem 
and  most  approved  rule  appears  to  be  to  give  special  prominence 
to  the  intention  of  the  party  making  the  annexation.  Iron  Co. 
V.  Black,  70  Ma  473,  35  Am.  Eep.  346 ;  Parsons  v.  Copeland, 
38  Me.  537 ;  Tolles  v.  Winton,  63  Conn.  440,  28  Atl.  542 ;  Fir 
field  V.  Bank,  148  HI.  163,  35  K  E.  802 ;  Pope  v.  Jackson,  6ff 
Ma  162 ;  Hopewell  Mills  v.  Taninton  Sav.  Bank,  150  Mass.  519, 
23  N.  E.  327,  6  L.  R  A.  249 ;  Manufacturing  Co.  v.  Barnard, 
84  Mich.  632,  48  N.  W.  280 ;  Erdman  v.  Moore,  58  K  J.  Law, 
446,  33  AtL  958 ;  McRea  v.  Bank,  66  N.  Y.  489.  This  rule 
does  not  apply  to  cases  in  which  a  party  makes  improvements 
and  permanent  erections  without  right  as  between  him  and  the 
owner  of  the  soil.     In  such  case  the  intention  to  preserve  the 
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same  as  property  separate  and  apart  from  the  freehold  cannol 
avail,  no  matter  how  plainly  that  intention  may  be  manifested. 
Many  other  apparent  exceptions  will  be  found  to  iavolve  no  real 
conflict  with  the  rule  above  stated,  when  we  remembetr  that  tiie 
intention,  which  is  material,  is  not  the  hidden,  secret  intention 
of  the  party  making  the  annexation,  but  the  intention  which 
the  law  deduces  from  such  external  facts  as  the  structure  and 
mode  of  attadmient,  the  purpose  and  use  for  which  the  annexa- 
tion has  been  made,  and  the  relation  and  situation  of  the  party 
making  it. 

In  the  case  before  us,  the  poles  were  imbedded  in  the  soil,  but 
could  be  easily  removed  without  any  particular  injury  to  the 
realty  or  impairment  of  its  value  for  any  of  the  uses  to  which 
it  was  suited.  The  whole  line  was  adapted  to  the  use  of  that 
part  of  the  realty  with  which  it  was  connected,  but  the  poles, 
wires  and  insulators  could  be  easily  removed  and  used  in  the 
same  business  elsewhera  Under  these  circumstances,  it  is 
especially  important  to  ascertain  what  right  or  interest  the  Di- 
rigo  Company,  the  owner  of  these  chattels,  had  in  the  realty  to 
which  it  annexed  them,  in  order  to  determine  whether  the  inten- 
tion existed  thereby  to  make  them  permanently  a  part  of  the 
freehold.  A  different  intention  may  well  be  inferred  from  an- 
nexations made  by  a  tenant,  or  mere  licensee,  than  when  the 
same  acts  are  done  by  the  owner  of  the  freehold.  Cooley,  Torts 
(2nd  Ed.),  501. 

The  beneficial  use  of  the  soil  in  our  highways  has  been  appro- 
priated by  the  public  for  public  purposes,  but  the  property  in 
the  soil  still  remains  in  the  owner  of  the  adjoining  land,  who 
may  use  it  for  any  purpose,  above  or  below  the  surface,  which 
does  not  injuriously  interfere  with  public  uses.  A  telephone  is 
a  public  use,  and  the  legislature,  by  virtue  of  its  power  of  control 
over  the  public  roads  and  highways  of  the  State,  may  grant  to  a 
telephone  company  the  authority  to  erect  its  lines  along  or  upon 
such  roads  and  highways,  or  it  may  delegate  that  power  to  the 
municipal  officers  of  the  several  municipalities,  as  has  been 
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done  in  this  State  by  St.  1885,  &  378.     A  telephone  company, 
however,  cannot  construct  its  line  along  the  highway  at  its  own 
pleasure.     It  is  forbidden  to  do  so  without  first  obtaining  a 
written  permit  from  the  mimicipal  ofiicers,  "specifying  where 
the  posts  may  be  located,  the  kind  of  posts,  and  the  height  at 
which  and  the  places  where  the  lines  may  be  run.*'    St.  1886, 
c  378,  sec  2.     Nor  is  this  permission,  when  once  obtained,  final 
and  irrevocable,  and  the  use  so  granted  subject  to  be  determined 
only  by  the  will  of  the  company  or  the  discontinuance  of  the 
highway.     The  same  section  further  provides  that  "after  the 
erection  of  the  lines,  having  first  given  such  company,  persons, 
associations,  or  their  agents,  opportunity  to  be  heard,  the  muni- 
cipal officers  may  direct  any  alteration  in  the  location  or  erection 
of  said  posts."     These  are  comprehensive  terms.     Telephone 
lines,  though  affected  with  a  public  use,  are  operated  for  private 
gain.     Nothing  is  paid  for  the  valuable  privil^e  of  occupying 
and  using  the  soil  of  the  public  roads  and  highways.     The 
authority  to  fix  the  location  of  the  posts,  in  the  first  instance, 
has  been  wisely  given  to  the  municipal  officers,  and  if  wisely 
exercised,  the  location  will  be  made  with  a  view  to  existing  and 
probable   future   conditions.     Yet   conditions    are   oonstantl^ 
changing,  and,  in  the  growth  and  improvement  of  our  munici- 
palities, the  time  may  come  when  it  may  be  desirable  to  alter  the 
location  of  one  or  all  of  the  posts  of  the  line  from  one  side  of 
the  street  to  the  other,  or  from  one  street  to  another.     What  at 
one  time  was  a  suitable  location  may  become  unsightly,  incon- 
venient, out  of  harmony  with  the  surroundings,  and  the  public 
interest  be  best  served  by  a  change  of  location.     We  believe  that 
the  legislative  intention  was  to  confer  upon  the  municipal  offioers 
full  authority  to  meet  such  requirements  by  directing  "any  alter- 
ation in  the  location  or  erection  of  such  posts''  to  the  extent  above 
indicated.     The  telephone  company  then  has  no  interest  in  the 
soil  which  supports  its  posts  and  lines,  except  a  right  to  occupy 
it  by  the  permission  of  the  municipal  offioers — a  mere  license, 
levocable  at  their  will. 
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This  condusion  is  strengtheDed  by  the  provisions  of  section  7 
of  the  ax5t  of  1886,  above  cited,  that  "no  enjoyment  by  any  com- 
pany, persons,  or  association  for  any  length  of  time,  of  the  privi- 
lege of  having  or  maintaining  posts,  wires  or  apparatus  in,  upon, 
over  or  attached  to  any  building  or  land  of  other  persons  shall 
give  a  legal  right  to  the  continued  use  of  such,  enjoyment,  or 
raise  any  presumption  of  a  grant  thereof/'  No  legal  ri^iit  to 
the  continued  use  of  the  enjoyment  of  the  privilege  can  be  ac- 
quired by  prescription  in  the  face  of  this  statute.  No  ri^t  to 
such  continued  use  is  granted,  for  the  only  privilege  granted  in 
any  particular  spot^  parcel,  or  portion  of  land  is  temporary  and 
not  permanent — a  mere  license  revocable  at  the  will  of  the  muni- 
cipal officers,  so  far  as  any  particular  portion  of  the  highway  or 
any  particular  highway  is  concerned,  and  not  a  permanent, 
vested  interest  in  the  land  itself.  The  provisions  of  section  2  of 
the  act  of  1885  are  taken  from  Pub.  St  Mass.  c.  109,  sees.  2,  3; 
and  section  7  of  the  same  act  is  an  exact  copy  of  chapter  109, 
sec  15.  In  reference  to  the  right  in  the  highway  acquired 
under  that  chapter,  Mr.  Justice  Devews^  in  Pierce  v.  Drew, 
1  Am.  ElectL  Cas.  571,  136  Mass.  75,  49  Am.  Eep.  7,  says: 
"No  right  is  given  these  companies  to  use  the  highways  at  their 
own  pleasure,  or  to  compel  in  all  cases,  as  the  plaintiff  suggests, 
a  location  therein  to  be  given  them  by  the  municipal  authorities. 
The  second  section  of  the  statute  is  to  be  construed  with  the  third 
section,  and  shows  an  intention  that  a  legally  constituted  board 
shall  determine  not  only  where,  but  whether  there  can  be  a  loca- 
tion which  shall  not  incommode  the  ordinary  public  ways,  with 
full  power  to  revise  its  own  doings  and  correct  any  errors  which 
the  practical  workings  of  the  arrangement  may  reveal.  .  .  . 
No  right  to  take  the  private  property  of  the  owner  of  the  fee  in 
the  highway  is  conferred  by  this  act  All  that  is  given  is  the 
right  to  use  land  by  permission  of  the  municipal  authorities,  the 
whole  beneficial  use  of  which  had  been  previously  taken  from  the 
owner  and  appropriated  to  the  public.  It  is  a  temporary  privi- 
lege only  which  is  conferred.     No  right  is  acquired  as  against 
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the  owner  of  the  fee  by  its  enjoyment;  nor  is  any  legal  right 
aoqjTiired  to  the  ooutiniaed  enjoyment  of  tiie  privilege,  or  any 
poneBomption  of  a  grant  raised  thereby.'^ 

In  determining  the  intention,  a  moet  important  consideration 
IB  the  relation  of  the  party  making  the  annexation  to  the  prop- 
erty in  question.     1  Washb.  Eeal  Prop.  (6th  Ed.)  p.  22. 

Tried  by  this  test,  no  intention  can  be  inferred  to  make  the 
poets,  wires  and  insulators  in  this  case  a  permanent  accession  to 
the  freehold.  The  owner  of  the  diattels  was  not  the  owner  of 
the  soiL  It  had  no  right  to  the  continued  enjoyment  of  its  use 
— simply  a  revocable  license,  a  temporary  privil^e  which  might 
be  determined  at  any  time  by  the  municipal  officers.  There  is 
nothing  from  which  it  can  be  inferred  that  it  intended  to  deprive 
itself  of  its  property.  It  is  the  temporary  character  of  the 
privilege  obtained  under  the  act  of  1885  which  distinguishes  it 
from  the  rights  and  interests  of  railroad  and  other  quasi-publio 
coflrporations  in  lands  taken  under  the  right  of  eminent  domain^ 
or  in  public  roads  and  highways,  the  use  of  which  has  been 
directly  granted  to  them  by  the  legislature  without  any  such 
limitations  as  are  imposed  by  that  act  Under  such  cireum- 
stances,  the  rights  and  interestB  acquired  are  not  subject  to  be 
determined  at  the  will  of  third  parties,  and  are  permanent  and 
vested. 

Cases  involving  the  construction  in  other  States  of  statutes 
widely  different  from  our  own  afford  little  analogy  to  the  case  at 
bar,  and  throw  little  light  upon  the  question  here  involved. 
Whether  the  posts  and  wires  of  a  telegraph  or  telephone  line  are 
fixtures  tmder  the  mechanics'  lien  law,  or  real  estate  under  the 
tax  law  of  a  particular  State,  must  necessarily  be  determined 
by  other  considerations  than  those  which  apply  as  between  debtor 
and  creditor.  Under  Rev.  St.  a  6,  sec  9,  which  authorizes  real 
estate  to  be  taxed  to  the  owner  or  person  im  possession  thereof, 
this  court  held  in  Paris  v.  Water  Co.,  85  Ma  330,  27  Atl.  143, 
21  L.  R  A.  625,  35  Am.  St  Rep.  371,  that  water  pipes,  hy- 
drants, and  conduits  of  a  water  company,  laid  through  the  streets 
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of  a  dty  or  towiiy  were  leal  estate  for  the  purpose  of  taxatioii; 
but  the  charter  of  the  defendant  oompanj — Private  and  Spedil 
Laws  of  1885  (chapter  369^  see.  6) — authoorized  it  to  lay  dcmn 
and  TTiftiTitwin  them  in  the  streets^  and  they  were  not  removaUe 
at  the  order  of  the  municipal  (^oers.  Hasksix,  J.^  in  delive^ 
ing  the  opinion  of  the  oourt^  Bays:  ^^  using  the  street  or  load 
they  place  their  pipes  or  rails  in  or  upon  the  ground,  there  per- 
manently to  remain.  They  oooupy  land  with  appliances  which 
become  valuable  for  the  revenue  they  yield.  These  appliances 
are  fixed,  permanent^  used  in  oomieetion  with  the  soil  that  sap- 
ports  and  sustains  them.  When  oonsidered  as  the  property  of 
their  respective  companies,  they  are  not  land,  within  the  com- 
mon-law rula  But  when  oonsidered  as  if  owned  by  the  same 
person,  who  has  title  to  the  soil,  they  may  properly  enough  be 
so  considered."  So  a  marine  railway,  built  by  the  owners  of  the 
soil  upon  which  it  rested,  was  held  to  pass  by  a  levy  upon  the 
real  estate  upon  which  it  was  built  (Strickland  v.  Parker,  64 
Me.  263),  while  side  tracks  used  by  the  contractors  for  building 
a  railroad,  and  laid  upon  land  in  which  they  had  no  interest, 
were  held  to  be  personal  property  (Fifield  v.  BaUroad  Co.,  63 
Me.  77).  In  Hall  v.  Inhabitants  of  Benton,  69  Ma  346,  a  boom 
over  land  taken  by  a  boom  company  under  its  charter  and  for 
its  chartered  purposes,  was  real  estate  for  purposes  of  taxation. 
The  right  to  maintain  the  boom  was  without  limitation.  In 
Telegraph  Co.  v.  Middleton,  80  N.  Y.  408,  cited  by  defendant's 
counsel,  it  is  stated  in  the  opinion  that  the  telegraph  poles,  with 
the  wires  and  attachments  thereto,  which  it  was  alleged  were  cut 
down  by  the  defendant,  were  affixed  to  the  soil  of  a  hi^way, 
and  constituted  a  part  of  the  freehold  The  report  of  that  case 
does  not  show  the  nature  and  extent  of  the  plaintiflPs  right  to 
locate  and  maintain  its  poles  in  the  highw^.  Electric  TeL  Co. 
V.  Overseers  of  Poor  of  Salford,  24  Law  J.  M.  Oas.  146,  11 
Exch.  181 — ^the  only  case  cited  to  support  the  statement  that 
ibey  form  part  of  the  freehold- — ^held  that  under  the  English 
statute,  for  purposes  of  taxation^  there  was  a  ratable  occupatian 
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Ijfy  the  appellants  of  the  soil  suppoiting  their  posts,  and  is  not 
in  conflict  with  the  decision  we  have  reached.  On  the  other 
Itaud,  in  Newport  Illuminating  Co.  v.  Assessors  of  Taxes  of 
Newport,  6  Am.  ElectL  Gas.  659,  19  E.  I.  632,  36  AtL  426, 
'where  the  poles  were  located  in  the  streets  by  permission  of  the 
dtj  council,  and  the  city  reserved  the  ri^t  to  remove  them  at 
any  time,  it  was  held  that  the  corporation  had  acquired  no  vested 
right  in  the  streets,  and  that  the  poles  and  wires  were  simply 
articles  of  personal  property,  although  in  all  probability  per- 
haps they  would  be  permitted  to  remain  substantially  as  they 
were  for  an  indefinite  period. 

Our  conclusion  is  that  from  the  facts  of  this  case  no  legal 
inference  can  be  deduced  of  an  intention  on  the  part  of  the  Di- 
ngo Company  to  annex  permanently  its  posts  and  the  insulators 
which  they  supported  to  the  freehold,  and  make  them  a  part 
and  parcel  thereof;  that  they  continued,  as  between  debtor  and 
ereditor,  to  retain  their  original  character  as  chattels;  and, 
aocording  to  the  agreement  of  the  parties,  the  entry  must  be: 
Judgment  for  the  plaintiff.    Damages  assessed  at  fifty  dollars. 


KoTB.~In  Dreiahaoh  v.  Ross,  105  Pa.  St.  278,  March  26,  1000,  held,  that 
a  mortgage  upon  an  electric  light  plant  in  one  borough  covered  a  pole  line 
In  another  borough,  the  line  being  an  essential  part  of  the  plant>  without 
which  it  would  be  useless. 

In  Biaie,  Newark  d  H.  Trao,  Co,  Pros.  v.  Borough  of  North  ArUngion, 
Kew  Jersey  Supreme  Courts  June  11,  1000  (46  Atl.  Rep.  568),  held,  that  aB 
deetric  street  railway  is  real  estate  within  the  tax  laws. 
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In  the  Matter  of  the  ApplicatioDi  of  Geoboe  G.  BjcNYiLLiy 
Appellant^  for  a  Peremptory  Writ  of  Mandamus,  Ad- 
dressed to  the  Gold  and  Stock  Telsgbaph  Company,  Ub 
Officers  and  Servants,  and  to  the  Western  Union  Txub- 
GBAFH  Company,  its  Officers  and  Servants,  Respondente. 

THew  York  Supreme  Court ,  Appellate  Division,  First  Departfnetti,  DeofM- 

ber,  1890. 

(46  App.  Div.  37.) 

CONTBACT    OF    TELEQBAPU    COMPANY    WITH    STOCK    EXCHANGE ^DlSOBQCniA- 

TioN — ^Mandamus. 

A  telegraph  company,  receiving  information  from  a  stodc  exchange,  a  volun- 
tary association  endowed  by  the  State  with  no  special  privileges  or 
powers,  under  a  contract  forbidding  the  telegraph  company  to  impart 
such  information  to  persons  not  approved  by  the  stock  exchange^  cannot 
be  compelled  by  mandamus  to  impart  such  information  to  a  person 
whose  application  therefor  has  been  submitted  to  the  stock  exchange  and 
rejected  by  it. 

Had  the  telegraph  company  collected  the  information  itself  and  furnished 
it  to  the  public,  perhaps  it  would  have  been  bound  to  furnish  the  inform* 
ation  to  all  persons  willing  to  comply  with  the  terms  imposed  by  the 
company  as  a  condition  for  rendering  the  services. 

Appeal  from  order  of  Supreme  Court,  New  York  Special 
Term,  denying  application  for  peremptory  writ  of  mandamus. 

Hemry  B.  Johnson,  for  the  petitioner,  appellant 

Rush  Tdggart,  for  the  respondents. 

Inqbaham,  J.:  In  this  proceeding  the  appellant  seeks  to 
compel  the  Gold  and  Stock  Telegraph  Company  to  connect  a 
ticker  in  the  petitioner's  office  with  its  telegraph  wires  and  to 
furnish  him  with  quotations  of  transactions  upon  the  New  York 
Stock  Exchange  from  time  to  time,  as  they  are  made,  in  the 
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same  manneor  and  for  tbe  samie  prioe  as  they  are  fumished  to 
others.  The  petition  upon  which  the  appellant  maJ^es  this  ap- 
plication alleges  that  the  Gold  and  Stock  Telegraph  Company  is 
A  domeBtic  corporation  oiganized  and  existing  under  the  laws  of 
Ae  State  of  New  York;  that  it  was  organized  under  chapter  266 
of  the  Laws  of  1848  and  acts  amendatory  thereto;  that  the  said 
Gold  and  Stock  Telegraph  Company  availed  itself  of  its  f ran- 
granted  under   such    statute,  laid  its   telegraph   wires 


borough,  in  or  under  the  public  streets  of  New  York  from  said 
New  York  Stock  Exchange,  in  several  directions,  and  has  been 
for  upwards  of  fifteen  years  engaged  in  the  business  of  collecting 
reports  of  the  purchases  and  sales  of  stocks  upon  the  said  New 
York  Stock  Exchange  from  time  to  time  as  they  occur,  and  of 
transmitting  the  informationi  so  obtained  through  its  instru- 
ments, called  ^^stock  tickers,"  to  persons  and  corporations  who 
are  not  members  of  the  exchange  at  their  offices  and  places  of 
business  for  pay,  and  that  it  is  now  engaged  in  such  business; 
that  the  charge  required  from  each  subscriber  for  such  service, 
or  for  each  ticker  in  the  district  near  the  said  stock  exdiange  is 
twenty  dollars  per  month ;  that  on  April  18, 1899,  the  petitioner 
applied  to  the  said  Gold  and  Stock  Tel^raph  Company  for 
such  information  or  quotations  to  be  fumished  him;  that  such 
application  was  accepted ;  that  said  ticker  and  wire  were  duly 
installed;  that  such  information  or  quotations  were  furnished 
for  about  eight  days  in  May,  1899,  at  the  agreed  price  of  twenty 
dollars  per  month,  which  sum  was  paid  in  advance  for  the  numth 
of  May;  that  thereafter  and  during  the  month  of  May,  1899, 
for  which  said  service  and  quotations  were  fully  paid,  the  said 
Gold  and  Stock  Telegraph  Company  discontinued  said  service 
and  cut  its  wire  connected  with  said  ticker,  and  has  ever  since 
refused  and  neglected  further  to  furnish  quotations;  that  in 
June,  1899,  the  petitioner  tendered  twenty  dollars  to  the  said 
telegraph  company,  to  pay  in  advance  for  such  service  or  quota- 
tions for  the  month  of  Jime,  1899,  and  that  said  company  re- 
fused his  money  and  also  refused  to  restore  or  continue  such 
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servioe  and  the  furnishing  of  siLch  quotations;  that  the  deal- 
ings in  said  stocks  upon  the  "New  York  Stock  Exchange  aggre- 
gate many  thousands  of  shares  upon  each  busin^ess  day,  and  that 
information  as  to  the  transactions  made  upon  such  exchange  is 
oonvenient  and  necessary  for  the  appeUant  for  the  pix>per  trans- 
action of  his  business;  that  sudi  information  and  qnotatioDfi 
are  furnished  to  a  Yery  large  number  of  his  fellow  brokers  and 
members  upon  the  Consolidated  Stock  and  Petrolecun  Exdiange, 
doing  business  in  the  city  of  New  York,  and  to  many  other  p6^ 
sons  and  corporations  doing  business  in  stocks  as  brokers  and 
otherwise,  and  that  by  the  refusal  of  the  said  GK>ld  and.  Stock 
Telegraph  Company  to  serve  the  appellant  with  such  informa- 
tion, he  has  been  and  will  be  irretrievably  damaged.  Subse- 
quently, by  a  stipulation,  the  Western  Union  Telegraph  Com- 
pany was  joined  as  a  party  to  Ihe  proceeding,  and  the  petition 
and  the  proceedings  were  amended  accordingly,  and  it  was  stipu- 
lated that  the  Western  Union  Telegraph  Company  was  a  cor- 
poration duly  organized  under  the  act  for  the  incorporation  of 
telegraph  companies  (Act  of  1848,  above  specified). 

The  telegraph  company  served  its  answer  to  said  petition, 
alleging  that  the  property  of  the  Gk>ld  and  Stock  Telegraph  Com- 
pany had  been  leased  to  the  Western  Union  Telegraph  Com- 
pany, and  that  the  business  of  transmitting  quotations  from  the 
New  York  Stock  Exchange  and  other  exchanges  had  been  and 
was  managed  and  conducted  entirely  by  the  Western  Union 
Telegraph  Company;  that  prior  to  N'ovember  19,  1892,  the 
respondents  had  been  in  the  habit  of  collecting  information  as 
to  prices  at  which  stocks,  bonds  and  other  securities  dealt  in  on 
such  exchange  had  been  sold,  and  transmitting  such  information 
to  its  subscribers  by  means  of  these  instruments,  but  that  subse- 
quent to  November  19,  1892,  the  said  New  York  Stock  Ex- 
change, availing  itself  of  a  right  belonging  to  it^  excluded  the 
employes  of  the  said  respondent  from  access  to  the  exchange, 
itself  collected  the  information  and  sold  or  transferred  the  same 
to  the  Western  Union  Telegraph  Company,  which  thereupon 


NEW  YORK,  1899.  881 

Renville  ▼.  Tel^raph  Ck>. 

ud  thereafter  transmitted  such  information  fnmaabed  by  the 
New  York  Stock  Exchange  or  its  employes  to  persons  employing 
it  to  furnish  them  with  quotations  of  stocks  dealt  in  upon  the 
New  York  Stock  Exchange;  that  the  said  exchange  thereafter, 
for  its  own  protection  and  to  prevent  the  improper  and  illicit 
use  of  quotations  of  stocks  dealt  in  upon  the  said  New  York 
Stock  Exchange  by  bucket  shops  and  persons  disposed  to  use  the 
same  for  the  purpose  of  defrauding  the  public,  insisted  upon 
its  right  to  dictate  the  persons  who  should  be  entitled  to  leoeive 
the  said  quotations,  and  determined  to  give  out  the  same  only  to 
such  persons  as  the  said  stock  exchange  was  satisfied  would  use 
the  same  properly  and  not  to  the  disadvantage  or  defrauding  of 
the  public,  and  it  thenceforth  refused  longer  to  sell  to  or  give  the 
said  Western  Union  Telegraph  Company  the  said  quotations  of 
stocks,  bonds  and  other  securities  dealt  in  on  the  New  York 
Stodk  Exchange,  save  and  subject  to  the  obligation  on  its  part 
only  to  transmit  the  same  to  such  persons  as  were  approved  by 
said  New  York  Stock  Exchange;  that  on  the  said  19th  day  of 
November,  1892,  the  New  York  Stock  Exchange,  acting  through 
its  duly  appointed  officers  with  the  duly  appointed  officers  of 
tlie  Western  Union  Telegraph  Company,  entered  into  a  contract 
for  the  purpose  of  carrying  out  the  above-mentioned  policy  of 
the  New  York  Stock  Exchange,  a  copy  of  which  contract  is 
annexed  to  the  answer.  The  said  contract  expired  on  June  30, 
1897,  due  notice  of  its  expiration  having  been  given  by  the 
stock  exchange  to  the  respondents.  Subsequent  to  June  30, 
1897,  pending  the  making  by  the  New  York  Stock  Exchange 
of  further  or  other  arrangements  with  respect  to  its  quotations, 
it  continued  said  contract  in  force  from  day  to  day  after  June 
80,  1897,  in  consideration  of  receiving  from  the  Western  Union 
Telegraph  Company,  for  each  day  during  which  said  contract 
shall  be  so  continued  in  force,  the  sum  of  ninety  dollars,  pay- 
able at  the  dose  of  business  on  each  day,  it  being  distinctly 
understood  that  all  the  provisions  of  said  contract,  other  than 
those  relating  to  its  duration,  are  to  be  and  remain  in  force  dur- 
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ing  such,  temporary  oantinuatioiii  of  the  contract^  Irat  that  tb* 
New  York  Stock  Exdiaiige,  or  its  committee  of  arrangemeDti^ 
could  at  any  tLme,  without  notice^  wholly  disoontiiiiie  and  te^ 
minate  said  contract^  and  that  upon  such  discointinuaiioe  or  ter- 
mination, all  ri^ts  of  the  Western  Union  Telegraph  Oompanj 
thereunder  shall  forthwith  cease  and  determine. 

By  the  agreement  betweeo.  the  Western  UnioQ  Tdi^grapli 
Oompany  and  the  New  York  Stock  ExdLange^  in  f  oroe  prior  to 
June  30,  1897,  and  which,  by  the  arrangementB  between  them, 
was  continued  from  day  to  day,  it  was  provided  that  the  stock 
exchange  ^^agrees  at  its  own  cost  and  expense  to  collect,  furnish 
and  transmit  to  the  telegraph  company  in  the  manner  herein- 
after provided,  for  distribution  by  the  telegraj^  oompany,  as 
hereinafter  provided,  full  and  continuous  reports  of  the  current 
transactions,  news,  quotations  and  statistics  made  or  originating 
in  the  stock  exchange,  of  such  things  as  are  or  may  be  dealt  in 
by  the  members  thereof  during  the  hours  for  trading  pre- 
scribed by  its  rules,  and  also  the  changes  which  may  occur  in 
the  same  from  time  to  time;"  the  stock  exchange  to  transmit  by 
its  own  telegraph  operators  over  the  wires  of  the  telegraph  com- 
pany such  information ;  the  telegraph  oompanj  to  receive  the 
same  over  said  wires  by  its  own  operators  at  its  main  office  in 
the  city  of  New  York,  and  transmit  the  same  over  its  wires  to 
their  customers ;  the  telegraph  company  to  protect  its  wires  so 
as  to  render  the  same,  so  far  as  possible^,  incapable  of  being 
tapped,  and  to  use  its  utmost  endeavors  to  prevent  the  said 
reports  or  any  part  thereof  being  taken  off  said  wires  or  in  any 
way  diverted  or  distributed  prior  to  their  being  taken  off  at  said 
main  office ;  the  telegraph  company  to  have  the  right  to  serve  said 
reports  to  the  members  of  the  New  York  Stock  Exchange  at 
their  offices  north  of  Chambers  street,  and  also  the  right  to  serve 
said  reports  to  all  persons,  firms,  corporations  and  organizations 
in  New  York  City  and  elsewhere,  wherever  the  telegraph  com- 
pany might  desire  to  serve  them,  except  to  organizations  or  ex- 
changes in  the  city  of  New  York  competing  with  the  New  York 
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Stock  Exckange^  and  OKoept  to  members  of  the  stock  exchange 
•oath  of  Chambers  street,  TSew  York  City,  aad  except  to  persoaiB 
idio  may  be  directly  or  indirectly  engaged  in  the  promotion  or 
maintenance  of  ^Hbiocket  shops;''  the  telegraph  company  not  to 
«mtract  to  furnish  tickers,  and  not  to  furnish  tickers  to  any 
peonBon,  firm,  corporation  or  organization  in  New  York  City  not 
already  having  its  instruments,  until  the  application  of  sudi 
firm,  corporation  or  organization  should  have  been  submitted  to 
and  approved  by  at  least  three  members  of  the  committee  of 
arrangements  of  the  stock  exchange;  and  as  its  existing  con- 
traots  expire  from  time  to  time,  not  to  make  renewals  thereof  or 
continue  to  furnish  services  to  such  parties  in  New  York  City 
until  their  respective  applications  for  renewals  shall  have  been 
in  like  manner  submitted  and  approved. 

The  purpose  of  this  agreement  is  obvious.  By  it  the  New 
York  Stock  Exchange  retains  control  of  information  as  to  the 
transactions  made  between  its  members  upon  its  premises,  and 
furnishes  such  information  to  the  respondents  for  a  specific  pur- 
pose, the  respondents  undertaking  not  to  furnish  such  informa- 
tion to  others,  except  in  accordance  with  the  provisions  of  this 
agreement.  As  this  agreement  continues  from  day  to  day,  the 
stock  exchange  has  the  privilege  of  terminating  it  at  any  time, 
and  refusing  to  supply  information  to  the  respondents  for  trans- 
mission to  others. 

The  answer  also  alleges  that  the  appellant  applied  to  the 
Western  Union  Telegraph  Company  to  be  furnished  with  quota- 
tions ;  that  said  application  was  duly  transmitted  in  good  faith 
by  the  respondents  to  the  oflScers  of  the  stock  exchange ;  that  the 
said  exchange,  for  reasons  not  stated  to  the  respondents,  denied 
such  application  and  refused  to  permit  such  quotations  to  be 
furnished  by  means  of  a  ticker,  and  for  that  reason  the  respond- 
ents refused  to  place  a  ticker  in  the  ofiice  of  the  appellant. 

The  statute  under  which  the  respondents  are  incorporated 
(chap.  265,  Laws  of  1848,  as  amd.  by  chap.  559,  Laws  of  1855) 
provides  in  section  11  that  "It  shall  be  the  duty  of  the  owner 
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or  the  association  owning  any  telegraph  line  doing 
within  this  State  to  reoeive  despatches  from  and  for  other  tele- 
graph lines  and  associations,  and  from  and  for  any  individnal, 
and  on  payment  of  their  usual  charges  for  individuals  for  traiu- 
mitting  despatches,  as  established  by  the  rules  and  regolatioiu 
of  such  telegraph  line,  to  transmit  the  same  with  impartiality 
and  good  faith;"  that  "It  shall  likewise  be  the  duty  of  ereiy 
such  owner  or  association  to  transmit  all  despatches  in  the  order 
in  which  they  are  received."  (Laws  of  1848,  chap.  265,  sec 
12.)  Such  provision  is  continued  in  the  Transportation  Cor- 
porations Law  (chap.  566,  Laws  of  1890,  sec  103)  ;  and  bjr 
chapter  340  of  the  Laws  of  1850,  amending  the  act  of  1848,  it 
is  made  a  misdemeanor  for  any  person  connected  with  a  tele- 
graph company  to  divulge  the  contents  of  any  message  delivered 
for  transmission,  which  provision  has  been  continued  in  the 
revision  of  the  General  Laws. 

The  New  York  Stock  Exchange  is  a  voluntary  ajssociation. 
'^t  has  the  right  to  admit  to  its  floor  whom  it  pleases;  it  ob- 
tained nothing  from  the  State  except  that  protection  which  the 
law  affords  to  every  citizen ;  it  has  sought  no  special  privilege 
and  obtained  no  special  powers.  It  is,  therefore,  just  as  much 
the  master  of  its  own  business  and  of  the  method  of  conducting 
the  same  as  any  private  individual  within  the  State.  It  may 
make  public  the  transactions  which  occur  within  its  walls,  or 
it  may  refuse  all  information  in  respect  thereto.  No  matter 
which  course  is  pursued,  so  long  as  it  violates  no  law,  it  has  a 
right  to  conduct  its  business  as  it  pleases."  Commercial  Tele- 
gram  Co,  v.  Smith,  47  Hun,  505 ;  Wilson  v.  Telegram  Co,,  18 
N.  Y.  St  Rep.  78. 

This  private  volimtary  association,  being  thus  in  control  of 
its  own  property,  and  having  the  absolute  right  to  give  informa- 
tion as  to  the  dealings  of  its  members  with  each  other  to  whom 
it  pleases,  and  upon  such  conditions  as  it  pleases  to  impose,  gives 
certain  information  to  the  defendants  to  be  delivered  to  certain 
specified  persons,  and  upon  condition  that  the  defendants  give 
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such  inf onnati'on  ta  such  specified  individuals  and  none  other. 
The  appellant^  being  one  of  those  to  whom  the  stock  exchange 
refused  to  allow  the  information  furnished  by  it  to  the  tel^raph 
oompany  to  be  transmitted^  asked  the  oourt^  by  mandamus,  to 
compel  the  telegraph  company  to  violate  the  conditions  upon 
which  such  information  had  been  received  by  it,  and  to  furnish 
such  information  to  him. 

We  fail  to  see  any  principle  upon  which  this  application  could 
be  granted.     It  may  be  conceded  that  the  respondents  are  cor- 
porations charged  with  the  performance  of  public  duties,  are 
under  the  control  of  the  legislature;,  and  may  be  compelled  by 
mandamus  to  perform  their  obligations  to  the  publia     The 
obligation  that  they  assume  is  to  receive  and  transmit  communi- 
cations.    No  statute  requires  a  telegraph  company  to  communi- 
cate to  the  public  despatches  which  it  has  received  from  certain 
individuals  to  be  transmitted  to  specified  persons ;  on  the  con- 
trary, such  a  communication  is  prohibited.    I  cannot  see  that 
it  makes  any  difference  whether  a  despatch  is  given  to  a  tele- 
graph company  to  be  communicated  to  a  single  iikdividual,  or 
to  be  oonmiunicated  to  ten,  a  hundred  or  a  thousand  individuals. 
Under  this  agreement  between  the  stock  exchange  and  tfa6  xe- 
spondents,  certain  information  is  given  to  the  telegraph  oomptnj 
to  be  o(»nmunicated  to  individuals  or  oorporatioDs  designatBd 
by  the  stock  exchanga    Whether  we  call  this  infosmatioii  a 
special  despatch  or  general  information  which  the  sbook  aoB- 
change  desires  to  communicate,  seems  to  me  to  be  eutixrij  im* 
material.     The  fact  that  the  telegraph  company  pays  to  Ar 
stock  exchange  a  certain  sum  of  money  for  the  infonoatio 
which  it  receives  to  transmit,  is  also  unmateriaL      The  a 
stance  is  that  those  to  whom  this  inf  ormadoin  is  dixeotod  to 
given  by  the  stock  exchange  are  willing  to  pay  the  stock 
change  for  such  information,  and  arof  also  willing  to  pqr  1|ir 
egraph  company  the  expense  of  transmitting  the  infboii 
The  information  delivered  to  the  respondesits  for  transmii 
is  a  communication  which  the  stock  exchange  wishes  to 
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to  the  personfi  it  designates  and  to  no  one  else.  I  can  see  no 
reason  why  the  stock  exchange  should  be  required  to  fur- 
nish the  appellant  willi  this  information,  whidi  relates  soldy 
to  its  own  business  upon  its  own  property,  or  why  the  respond- 
ents should  be  required  to  violate  their  agreement  with  the  stock 
exchange  and  the  law  of  this  State,  and  furnish  to  the  appellant 
information  which  had  beem  communicated  to  the  respondents 
by  the  stock  exchange  for  a  specific  purpose  and  none  other. 

An  entirely  different  question  was  presented  when  the  re- 
spondents procured  the  information  themselves,  and  furnished 
such  information  to  the  public  It  may  be  that,  under  such 
circumstances,  the  respondents  were  bound  to  furnish  the  in- 
formation thus  collected  to  all  persons  who  were  willing  to 
comply  with  the  conditions  imposed  by  the  respondents  as  a 
condition  for  rendering  the  services.  There  can  be  no  doubt  of 
the  fact  that  the  appellant  could  require  the  respondents  to 
transmit  any  communication  sent  to  him  from  others,  or  that 
he  wished  to  send  to  others ;  and  if  the  stock  exchange  desired 
to  communicate  to  him  information  as  to  the  dealings  between 
its  members,  there  could  be  no  doubt  of  the  duty  of  the  respond- 
ents to  comply  with  such  request  But  until  the  stock  exchange 
consents  to  the  appellant  receiving  such  information  as  it  sup- 
plies to  the  telegraph  company  for  transmission,  I  cannot  see 
that  the  court  has  the  riglit  to  compel  the  stock  exchange  to  fur- 
nish such  information  to  the  appellant 

We  are  referred  to  several  cases  from  other  States,  notably  to 
the  case  of  New  York  &  Chicago  G.  &  S.  Exch.  v.  Board  of 
Trade  of  the  City  of  Chicago,  127  111.  153.  The  Chicago  Board 
of  Trade  was  a  corporation,  and  the  powers  of  a  court  of  equity 
over  a  corporation  are  much  more  extensive  than  over  private 
individuals,  but  we  cannot  agree  with  that  decision  so  far  as  it 
appears  to  justify  an  interference  by  the  public  or  the  courts 
with  a  voluntary  association  in  the  transaction  of  its  business 
because  the  public  desire  information  as  to  its  transactions. 
There  is  no  doubt  much  information  as  to  the  method  bv  which 
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large  corporations^  asaooiatioiis  or  firms  transact  their  business 
which  would  be  quite  valuable  to  their  competitors  and  interest- 
ing to  the  public,  but  this  would  hardly  be  considered  as  justify- 
ing an  interference  by  the  courts.  The  basis  of  that  decision 
is  that  as  the  board  had  so  conducted  its  affairs  for  a  long  term 
of  years  as  to  create  a  standard  market  in  agricultural  products, 
ajid,  acting  in  concert  or  combination  with  the  telegraph  com- 
panies, had  built  up  a  great  system  for  the  instantaneous  com- 
munication of  intelligence  concerning  the  market  and  its  fluctu- 
ations, until  the  public  and  all  persons  dealing  in  such  products 
oonf orm  their  business  to  this  system,  that  it  could  not  be  al- 
lowed to  create  a  monopoly  in  the  matter  of  the  market  quota- 
tions by  furnishing  them  to  some  and  refusing  them  to  others. 
It  is  difficult  to  see  why  a  volim-tary  association,  because  of  the 
importance  and  character  of  its  business  and  members  and  of 
their  transactions,  could  be  compelled  to  transmit  to  a  particular 
individual  information  of  its  transactions.  It  was  said  in  the 
case  last  cited :  "We  do  not  wish  to  be  understood  as  holding 
that  the  Board  of  Trade  is  bound  by  law  to  continue  the  business 
of  collecting  and  furnishing  to  the  public,  market  quotations, 
or  that  it  may  not  voluntarily  abandon  such  business;  but  we 
hold,  that  so  long  as  it  continues  to  carry  it  on,  either  directly 
or  indirectly,  it  must  do  so  without  unjust  discrimination  as  to 
persons."  (P.  166.)  Or,  in  other  words,  that  because  it  gives 
information  to  one  person  it  must  give  the  same  information  to 
all,  and  the  court  will  compel  it  to  give  such  information  to  any 
one  asking  therefor.  But  the  question  may  well  be  asked,  where 
does  the  court  get  this  power  ?  No  statute  gives  it  !N'othing 
that  these  individuals  have  done,  no  obligations  that  they  have 
assumed  to  the  public,  no  privileges  whidi  they  have  received 
from  the  public,  gives  to  tie  public  the  right  to  interfere  with 
their  private  business  or  requires  them  to  give  information 
about  it  to  those  who  desire  such  information.  No  franchise 
has  been  conferred  upon  this  voluntary  association  by  the  publio 
which  justifies  an  interference  by  the  public  with  its  method  of 
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oonductiiig  its  bofliiiess,  and  to  grant  audi  an  application  would, 
it  seems  to  me,  be  an  interf  ereiice  with  the  liberty  of  the  indi- 
vidual which  is  protected  by  the  oonstitutian  and  the  law. 

The  doctrine  established  in  Munn  v.  Illinaia,  94  17.  S.  113, 
and  kindred  cases,  does  not  apply.  No  property  of  the  stoei 
exchange  has  been  devoted  to  public  use.  The  stock  ezcbangs 
excludes  the  public  from  its  property ;  restricts  the  transactions 
therein  to  its  own  members;  sends  information  of  such  tran^ 
actions  to  those  whom  it  designates  as  the  persons  that  are  to 
receive  it.  Information  as  to  transactions  upon  the  stock  es> 
change  is  not  such  property  as  could  be  ^^dothed  with  a  public 
interest,"  so  that  a  '^grant  to  the  public  of  an  interest  in  Aat 
use''  is  to  be  implied.  Such  information  is  not  proper^  in  any 
sense,  and  the  public  or  a  particular  individual  has  no  ri^t  to 
go  to  this  voluntary  association  and  insist  that  information  of 
its  transactions  should  be  furnished. 

I  cannot  think,  therefore,  that  the  court  had  power  to  grant 
the  relief  asked  for,  and  the  order  appealed  fnxn  should  be 
affirmed,  with  ten  dollars  costs  and  disbursements. 

Van  Beunt,  P.  J.,  Pattbeson  and  McLaughlin^  JJ.,  con* 
ourred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


State  ex  eel.  J.  B.  Gwynne  v.  Citizens'  Telephone 

Company. 

South  Carolina  Supreme  Court,  July  12,  1001. 

Telephone  oompant — ^Discbimination. 

A  telephone  company  is  a  "corporation  engaged  in  the  business  of  transmit^ 
ting  intelligence  for  hire,"  and  therefore  a  common  carrier  of  news,  as 
defined  by  the  State  constitution,  and  subject  to  liability  as  a  common 
carrier. 
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It  is  therefore  bound  to  supply,  to  all  alike  who  are  in  like  circumstancw, 

similar  facilities,  under  reasonable  limitations,  for  the  transmission  of 

news,  without  discrimination. 
It  cannot  impose  the  condition  that  the  patron  agree  to  use  its  telephone 

i^stem  exclusively,  particularly  when  such  stipulation  is  not  required  of 

others  in  the  same  business  and  neighborhood. 
Nor  can  it  be  excused  by  the  fact  that  a  previous  telephone  contract  with 

the  same  patron  had  been  broken  by  the  latter.    The  remedy  for  such 

breach  is  an  action  for  damages, 
liandamus  is  the  proper  remedy. 
CSasee  of  this  series  cited  in  opinion:     Aiken  v.  W.  U,  Tel.  Co.,  vol.  1,  p. 

121;  Pinokney  v.  W.U,  Tel.  Co.,  vol.  1,  p.  516;  State  v.  Nebraska  Teleph, 

Co.,  vol.  1,  p.  700 ;  Chea.  d  Pot.  Teleph.  Co.  v.  B.  d  O.  Tel.  Co.,  vol.  3,  p. 

196;  State  of  Missouri  v.  Bell  Teleph.  Co.,  vol.  2,  p.  404;  State  of  Ohio  v. 

BeU  Teleph.  Co.,  vol.  1,  p.  299. 

Appeal  by  petitioner  from  order  of  Circuit  (>ourt  of  Common 
Pleas,  Spartanburg  County,  refusing  a  writ  of  mandamus. 

H.  E.  De  Pass,  for  appellant. 

Simpson  &  Bomar,  for  re6ix>ndent 

McIvER,  C.  J. :  This  was  an  application  addressed  to  the 
Circuit  Court,  for  a  writ  of  mandamus,  requiring  the  respond- 
ent to  place  a  telephone  in  the  relator's  grocery  store  and  one  in 
his  residence,  in  the  city  of  Spartanburg,  and  to  connect  them 
properly  with  its  exchange  and  its  subscribers,  and  to  do  all 
acts  necessary  to  afford  the  relator  the  like  service  and  tele- 
phonic commimication  afforded  to  its  other  subscribers.  The 
application  was  refused  by  the  circuit  judge,  and  the  relator 
appealed  to  this  court  on  the  several  grounds  set  out  in  the 
record,  which  it  is  not  necessary  to  state  here,  as  it  will  be  sufB- 
cient  to  consider  the  several  questions  as  stated  by  counsel  for 
respondent  in  his  argument  here,  which  are  presented  by  this 
appeal. 

As  is  said  by  the  circuit  judge  in  his  decree,  "there  is  prac- 
tically no  dispute  as  to  the  facts,"  which  may  be  stated,  substan- 
tially, as  follows:     The  relator  is  now,  and  has  been  since  the 
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28th  of  June,  1898,  engaged  in  the  mercantile  business,  carry- 
ing on  a  retail  grocery  store  in  the  dty  of  Spartanboig,  and 
occupies  a  residence  in  said  city;  that  the  respondent^  on  the 
16th  day  of  August,  1898,  became  a  corporation  under  the  laws 
oi  this  State,  for  the  purpose  of  owning,  constructing,  using  and 
maintaining  electric  telephone  lines  and  exchange  within  the 
city  of  Spartanburg,  and  as  such  is  now,  and  was  at  the  time  of 
the  commencement  of  this  proceeding,  engaged  in  the  said  busi- 
ness, having  established  an  exchange  in  said  city,  from  which 
connections  were  made  to  telephone  instruments  in  officee,  places 
of  business  and  residences  of  its  subscribers ;  that  the  city  coun- 
cil of  Spartanburg  has  authorized  the  respondent  to  erect  poles 
in  the  streets  of  the  city  for  the  purpose  of  transporting  news 
over  its  wires  to  its  subscribers,  having  a  system  of  wires 
throughout  the  city,  connected  with  telephone  instruments 
furnished  by  it  to  its  subscribers;  that  whenever  a  per- 
son desires  a  telephone  it  is  placed  in  the  office,  residence,  or 
place  of  business  of  the  applicant,  at  the  expense  of  the  re- 
spondent, with  authority  to  the  subscriber  to  use  th©  same;,  upon 
certain  rates  and  terms,  for  the  purpose  of  telephonic  com- 
munication with  others;  that  some  time  in  the  year  1899  the 
respondent  placed  telephones  in  relator's  residence  and  grocery 
store,  giving  proper  connections  with  respondent's  exchange  and 
its  subscribers  or  customers  throughout  the  city  of  Spartanburg 
and  elsewhere ;  that  this  was  done  under  an  agreement  with  the 
relator  that  he  would  use  respondent's  telephones  exclusively, 
and  not  the  telephone  of  the  Bell  Telephone  Company,  and  that 
certain  of  respondent's  subscribers  in  the  said  city  of  Spartan- 
burg, including  most  of  the  grocerymen,  were  furnished  with 
telephones  by  the  respondent  under  a  similar  agreement,  but 
some  of  respondent's  subscribers,  including  some  merchants, 
physicians  and  others,  and  one  groceryman,  whose  place  of  busi- 
ness was  on  the  same  street  of  said  city  as  the  grocery  store  of 
relator,  were  supplied  with  telephones  by  respondent  under 
agreements  which  contained  no  such  stipulation  as  to  the  exclus- 
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ive  use  of  reBpondent's  telephones,  and  they  were  using  both 
telephones;  that  on  or  about  the  6th  of  February,  1900,  the 
zwpondent  learning  that  the  relator  had  purchased  Holland's 
market,  in  which  there  was  a  telephone  placed  there  by  the 
Southern  Bell  Telephone  Company,  a  corporation  duly  char- 
tered under  the  laws  of  this  State,  and  that  said  market  immedi- 
ately adjoined  relator's  grocery  storey  and  that  relator  had  cut 
a  door  through  the  wall  separating  his  grocery  store  from  said 
market^  thus  opening  a  means  of  communication  between  the 
two  structures,  immediately  removed,  against  the  protest  of  the 
relator,  the  telephones  which  the  respondent  had  previously 
placed  in  relator's  grocery  store  and  residence,  for  the  avowed 
purpose  of  preventing  the  relator  from  using  respondent's  tele- 
phones while  he  was  using  the  Bell  telephone;,  respondent  claim- 
ing that  under  its  agreement  with  relator  he  was  bound  to  coor 
fine  himself  to  the  use  of  respondent's  telephones;  that  on  or 
about  the  8th  of  February,  1900,  the  relator  tendered  to  re- 
spondent the  amotmt  due  for  the  past  use  of  respondent's  tele- 
phones, which  was  accepted,  and  that  relator  thereupon  de- 
manded that  respondent  place  one  of  its  telephones  in  his  gro- 
cery store  and  one  in  his  residence,  with  proper  connections  with 
respondent's  exchange  and  its  subscribers,  but  the  respondent 
refused  to  comply  with  such  demand  unless  the  relator  would 
agree  to  use  respondent's  telephones  exclusively,  and  not  use 
the  telephone  which  had  been  placed  in  said  market  by  the  Bell 
Telephone  Company. 

The  respondent,  in  its  answer,  alleges  "that  its  supply  of 
telephone  instruments  is  limited,  and  that  it  is  with  difficulty 
that  this  respondent  can  furnish  such  instruments  to  all  appli- 
cants therefor ;  that,  even  if  the  respondent  was  legally  bound 
to  furnish  such  instruments  now,  it  would  be  impossible  for  it 
to  do  so  within  less  than  sixty  days,  for  the  reason  of  its  in- 
ability to  enlarge  its  switchboard."  But  as  this  allegation  is 
not  responsive  to  any  allegation  contained  in  relator's  petition, 
and  was  not  sustained  by  any  evidence,  so  far  as  the  "cas^' 
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ahows,  it  caxaot  now  be  ctHisidered.  Besides,  this  court  havi 
reached  the  ocmclasioii,  as  will  presently  appear,  that  the  lelal 
is  entitled  to  the  mandamus,  for  whidi  purpose  the  case  will 
remauded  to  the  Circuit  Court,  witk  instructions  to  cany  c 
the  views  herein  amiounoed,  that  court  can,  in  its  <»der  directi 
the  writ  of  mandamus  to  be  issued,  make  such  provision  l^  g 
ing  a  reasonable  time  within  which  the  duty  sou^t  to  be  i 
fwced  shall  be  performed,  provided  the  fact  be  as  alleged  in  t 
forgoing  quotation  from  respondent's  answer. 

We  will  next  proceed  to  consider  the  several  questions  of  L 
growing  out  of  the  facts  above  stated,  and  presented  by  tl 
appeal.  Theee  questions  are  tLus  stated  in  the  argument  ht 
(m  the  part  of  the  respondent,  and  we  propose  to  adopt  tli 
statement:  (1)  Is  the  defendant  tdep^one  oompany  in  ai 
eense  a  commtm  carrier?  (2)  Can  the  defendant  telepho 
company  be  required  in  any  case,  against  its  will,  to  supp 
one  of  its  instruments  to  petitioner?  (3)  Can  the  defends 
telephone  company  be  required  by  mandamus,  under  the  d 
cumstances  of  this  case,  to  ao  furnish  its  instrnments  to  pe 
tiMier  * 

The  first,  and  as  it  seems  to  us  the  controlling,  question  in  ti 
case,  is,  we  think,  conclusively  determined  by  the  provisions  ■ 
section  3  of  article  9  of  the  present  constitution,  which  reti 
as  follows:  "All  railroad,  express,  canal  and  other  oorpoi 
tions  engaged  in  the  transportation  for  hire  and  all  telegrs] 
and  other  corporations  engaged  in  the  business  of  transmittii 
intelligence  for  hire,  are  common  carriers  in  their  respecti' 
lines  of  business,  and  are  subject  to  liability  and  taxation 
snch," — the  balance  of  the  section  not  being  pertinent  to  tl 
present  inquiry.  Now,  if  the  respondent,  Citizens'  Telep^oi 
Company,  is  a  corporation,  and  is  "engaged  in  the  business  < 
transmitting  intelligence  for  hire,"  then  it  is  expressly  d 
dared  by  the  highest  authority  to  be  a  common  carrier.  Th 
it  is  a  corporation  is  not  and  cannot  be  denied,  and,  as  we  thin 
it  is  equally  undeniable  that  it  is  "engaged  in  the  businees  i 
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transmittiiig  intelligezioe  for  hira"  Indeed,  that,  so  far  as 
appears  m  this  case,  is  the  only  business  in  which  it  is  eor 
gaged.  The  distinction  sought  to  be  drawn  by  coimsel  for  re- 
spondent in  his  argument  here,  between  the  mode  of  transmit- 
ting intelligence  or  a  message,  as  it  is  usually  called,  by  tele- 
graph and  by  telephone,  is  a  distinction  without  a  difference^ 
so  far  as  the  question  with  which  we  are  concerned  is  involved. 
While  it  is  true  that  a  person  desiring  to  send  a  message  by  tele- 
graph to  another  usually  writes  out  his  message  and  delivers  it 
to  the  agent  of  the  telegraph  company  (though  we  see  no  rea- 
son why  it  may  not  be  delivered  by  word  of  mouth,  or  over  a 
telephone,  as  no  doubt  is  frequently  the  case),  and  the  agent 
transmit  such  message,  through  the  agency  of  instrumantaUties 
provided  by  the  telegraph  company,  to  another  agent  of  such 
company  at  its  destination,  who  writes  it  out,  or  delivers  it  by 
word  of  mouth  or  over  a  telephone  to  the  person  for  whom  such 
message  is  intended,  whereas  a  person  desiring  to  send  a  mes- 
sage by  telephone  simply  goes  to  the  instrument  provided  for  the 
purpose  by  the  telephone  company,  calls  up  the  agent  of  the 
company  at  the  central  office,  and  expresses  his  desire  to  be 
connected  with  the  person  to  whom  he  wishes  to  speak,  which 
being  done  by  the  agent  of  the  company  ait  the  central  office^ 
the  message  is  delivered  directly  to  the  person  for  whom  it  is 
intended,  through  the  instrument  and  over  the  wires  provided 
by  the  telephone  company  for  the  purpose,  in  both  instances  the 
intelligence  or  message  is  actually  transmitted  by  the  use  of 
agencies  and  instrumentalities  furnished  either  by  the  tele- 
graph or  the  telephone  company,  for  which  they  are  entitled  to 
iweive  proper  compensation,  and  one  is  just  as  much  engaged 
in  the  business  of  transmitting  intelligence  for  hire  as  the  other. 
Both  are  devices  by  which  one  person  is  enabled  to  communicate 
with  another  beyond  the  reach  of  the  human  voice,  unaided  by 
some  artificial  appliance,  and,  although  there  are  some  differ- 
ences in  the  mode  of  transmitting  intelligence,  yet  the  end 
sought  and  attained  by  each  is  substantially  the  sama    Again, 
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it  is  aigoed  diat  ibere  is  another  differenoe  between  tlie  tel 
graph  and  the  bdepbone  vbitiL  differenti&tes  the  former  fn 
the  latter,  and  prevents  legislatiTe  or  con8titati<»ial  provisk 
expressly  applying  to  the  former  from,  being  applied  to  the  L 
ter,  and  that  is  in  t^e  one  case  the  porport  of  tiie  measaga 
intelligence  to  be  trananutted  must  be  known  to  the  agent  oi  t 
company,  while  in  the  other  it  need  not  be.  In  the  first  plai 
iliis  difference  does  not  always  exist,  as  a  matter  of  fact ;  for 
many  cases  the  purport  of  messages  sent  by  telegraph  are  ji 
as  efiectually  concealed  fr<nn  the  agent  of  the  tel^raph  on 
pany  as  a  message  sent  by  telephone, — in  fact,  moro  ao ;  for 
the  case  of  a  telegram  in  cdpber,  ^licsb  is  quite  oc»nmoD,  ti 
purport  of  the  message  is  entirely  concealed,  and  is  intend 
to  be  concealed,  frcnn  the  knowledge  of  the  tel^raph  openfa 
and  from  every  one  else,  except  a  person  holding  the  key  to  ti 
cipher,  while,  on  the  other  hand,  messages  semt  by  tele^^cme  a 
not,  as  miitter  of  fact,  always  concealed  from  the  knowledge 
the  agent  of  the  telephone  company,  nor  from  third  persoi 
who  may  chooee  to  listen.  But,  even  if  such  diSerenoee  did  e 
ist,  it  is  difficult  to  conceive  how  that  would  affect  the  snbsta; 
tial  identity  of  the  business  in  which  the  two  companies  aj 
engaged. 

Again,  it  is  argued  that  the  framers  of  the  constitution,  b 
ing,  as  they  were,  familiar  with  the  use  of  the  telephony  wdu1< 
if  they  had  intended  to  include  telephone  companies  within  tl 
provisions  of  the  section  of  the  constitution  above  quoted,  hai 
mentioned  such  companies  by  nama  This  argument  is  base 
upon  a  misconception  of  the  fundamental  idea  of  the  const 
tution,  which  is  that  such  an  instrument  is  the  ot^anic  lai 
and  deals  with  general  principles,  and  does  not  and  should  m 
descend  into  details.  But  the  conclusive  answer  to  such  a 
gument  is  that  the  framere  of  the  constitution  certainly  did  m 
intend  to  limit  its  operation  to  telegraph  companies,  as  otha 
wise  the  additional  words,  "and  other  corporations  engaged  i 
the  business  of  transmitting  intelligence  for  hire,"  would  bi 
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oome  wholly  iinTneaning  and  uselees.  These  additioinal  words 
were  mamf estly  inserted  for  some  piixpose,  and  it  is  impossi- 
ble to  conceive  of  any  other  purpose  except  to  include  every 
other  corporation,  by  whatever  name  it  may  be  called,  and  by 
whatever  means  it  conducts  its  business,  which  may  be  ^^en- 
gaged  in  the  business  of  transmitting  intelligence  for  hire^" 
and,  as  we  have  shown  that  a  telephone  company  is  engaged  in 
that  business,  telephone  companies  must  be  regarded  as  in- 
cluded within  the  terms  of  the  constitutional  provision. 

The  reference  to  section  3  (manifestly  a  misprint  for  section 
4)  of  article  8  of  the  constitution,  and  to  the  act  of  1898  (22 
St  at  Large,  p.  779),  and  also  act  of  1898  (22  St.  at  Large, 
p.  780),  to  support  respondent's  contention,  will  next  be  con- 
sidered. This  constitutional  provision  simply  forbids  the  gen- 
eral assembly  from  passing  any  law  ^^granting  the  right  to  con- 
struct and  operate  a  street  or  other  railway,  telegraph,  tele- 
{dione  or  electric  plant,  or  to  erect  water  or  gas  works  for  pub- 
lic uses,  or  to  lay  mains  for  any  purpose,  without  first  obtain- 
ing the  consent  of  the  local  authorities  in  control  of  the  streets 
or  public  places  proposed  to  be  occupied  for  any  such  or  like 
purposes."  What  possible  bearing  this  provision  can  have  upon 
the  question  we  are  considering,  to  wit,  whether  a  telephone 
company  can  be  regarded  as,  in  any  sense,  a  common  carrier, 
it  is  impossible  to  conceive.  Indeed,  if  it  has  any  bearing  at 
all,  it  would  seem  to  be  adverse  to  the  contention  of  respond- 
ent; for  it  seems  to  recognize  the  idea  that,  when  a  telephone 
company  establishes  its  plant  in  a  town  or  city,  it  devotes  its 
property  to  public  uses,  and  thus  brings  it  imder  legislative  con- 
trol. Nor  do  we  see  the  relevancy  of  the  two  acts  above  re- 
ferred to.  The  former  forbids  telephone  companies  from  mak- 
ing unreasonable  discrimination  in  the  rates  at  which  they  fur- 
nish telephonic  service  to  its  patrons,  and  this  necessarily  im- 
plies that  its  business  is  subject  to  legislative  control  The 
other  act  simply  invests  the  railroad  commission  with  power  to 
regulate  the  charges  of  express  companies  for  transportation 
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and  the  charges  of  telegraph  oompanies  for  the  transinissioiii  of 
messagee.  But  until  it  is  shown,  as  it  has  not  and  cannot  be 
shown,  that  the  power  to  regulate  charges  by  law  is  a  feature 
essential  to  the  business  of  a  common  carrier,  the  provisions  of 
this  act  do  not  even  tend  to  show  that  a  telephone  company  is 
not  a  common  carrier.  Indeed,  as  a  matter  of  fact,  the  rates  of 
charges  by  all  classes  of  common  carriers — ^f  or  example^  steam- 
boat companies — are  not  r^ulated  by  law. 

But,  even  if  there  were  no  constitutional  provision  and  no 
legislation  upon  the  subject,  we  are  of  opinioni  that  this  ques- 
tion is  settled  by  the  principles  of  the  common  law,  which,  be- 
ing elastic  in  their  nature,  may  be  applied  to  sabjectB  and  con- 
ditions which  have  but  recently  become  known  and  used  in  the 
business  of  the  country.  In  this  State  we  have  no  case,  so  far 
as  we  are  informed,  upon  the  question  whether  a  telephcme  com- 
pany is,  in  any  sense,  a  common  carrier,  and  we  have  only  two 
cases  relating  to  the  somewhat  analogous  question  as  to  whether 
a  telegraph  company  is  a  common  carrier,  viz.,  Aiken  v.  Tele- 
graph Co.,  1  Am.  Electl.  Cas.  121,  5  S.  C.  358,  and  Pinckney 
V.  Telegraph  Co.,  1  Am.  Electl.  Cas.  516,  19  S.  O.  71,  45  Am. 
Rep.  765 ;  but  neither  of  these  cases  decides  that  a  telegraph 
company  is  in  no  sense  a  common  carrier,  though  the  contrary 
seems  to  be  supposed  (erroneously,  as  we  think)  by  soma  Both 
of  these  actions  were  brought  to  recover  damages  for  errors  in 
the  transmission  of  messages  sent  over  the  lines  of  the  tel^raph 
company  occasioned  by  the  alleged  negligence  of  the  defendant 
companies.  In  neither  of  these  cases  was  the  question  made  or 
decided  as  to  whether  a  telegraph  company  was  a  common  car- 
rier. On  the  contrary,  in  the  Aiken  Case,  Willaed,  J.,  in  de- 
livering the  opinion  of  the  court,  uses  language  implying  that 
a  telegraph  company  is  a  conunon  carrier;  for  on  page  370  he 
says :  "It  is  a  contract  with  one  exercising  a  public  employment 
under  express  statute  powers  created  for  that  purposa  The  na- 
ture of  the  occupation  of  that  class  of  persons,  and  the  tender 
of  their  services  to  the  community,  make  them  common  agents 
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ior  the  transmission  of  meesages,  for  all  persons  who  may  de- 
nre  and  pay  for  such  services^  to  any  person,  either  as  the  final 
VBoeiyer  of  such  message,  or  as  a  means  or  agent  for  its  further 
toauBmission.  The  object  of  the  contract  is  to  modify  and  limit 
the  oontract  which,  by  operation  of  law,  would  arise  between 
Ae  common  carrier  of  messages  and  any  person  employing  such 
eurier,  in  the  absence  of  any  stipulation  of  terms  between 
llifim.  The  f  oimdation  of  the  contract  is  the  nature  of  the  car- 
xieor's  occupation  and  the  fact  of  employment.  The  legal  con- 
•equences  flowing  from  such  employment  are  what  the  special 
eontnust  seeks  to  modify  or  limit.''  It  is  true  that  on  the  next 
page  the  learned  justice  does  say :  ^^The  r^ulation  of  the  de- 
feondants  in  conformity  with  which  the  terms  of  the  contract 
KmitiTig  their  liability  was  made  was  a  reasonable  regulation, 
and  such  as  the  defendants  were  authorized  to  maka  In  ex* 
«miTn'Tig  the  proposition  just  stated,  it  must  be  borne  in  mind 
liiat  the  analogy  between  conmion  carriers  of  goods  and  comr 
mon  carriers  of  messages  is  not  perfect.  The  nature  of  the  ser- 
Tioes  performed  differs  materially  in  the  two  cases,  and  the 
leld  responsibility  differs  in  a  corresponding  manner/'  That 
ease,  therefore,  as  we  understand  it,  simply  decides  that  where 
a  telegraph  company  agrees  to  send  a  night  message,  which  it  is 
not  bound  to  send  under  certain  stipulations  as  to  its  liability 
in  case  of  errors  in  the  transmission  of  such  message,  such  stip- 
ulations are  reasonable,  and  may  be  enforced;  but  the  case 
Aroughout  recognizes  the  doctrine  that  a  telegraph  company  is 
ft  common  carrier,  though  the  analogy  between  common  carriers 
cf  goods  and  common  carriers  of  messages  is  not  perfect^  owing 
to  the  fact  that  the  nature  of  the  services  rendered  differs  ma- 
iorially  in  the  two  cases,  and  hence  the  measure  of  responsibil- 
ity for  any  default  in  rendering  the  services  must  likewise  dif- 
fer. So,  in  the  Pinckney  Case,  supra,  the  court,  while  not  im- 
dertaking  to  decide  whether  a  telegraph  company  could  in  any 
sense  be  regarded  as  a  common  carrier,  as  no  such  question  was 
inreeented  in  that  case,  simply  decided  that  a  telegraph  com- 
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pany  was  not  held  to  the  stringent  role  of  the  oommoii  U^ 
whereby  oammon  carriers  of  goods  were  held  liable  for  all  sod 
losses  and  damages  as  they  could  not  show  resulted  from  the  u 
of  Otod.  or  the  public  enemy,  but  were  only  liable  for  all  sue 
losses  and  damages  as  they  could  not  show  weare  not  due  to  tli 
fraud  or  negligence  of  their  agents  or  servants ;  and  the  resaoi 
for  such  a  limitation  of  the  rule  was  found  in  the  peculiar  ni 
y  tare  of  the  business  in  which  a  telegraph  company  is  engaged 

differing  in  material  respects  from  that  of  common  carriers  a 
goods.     While  it  is  true  that  the  late  Chief  Justice  Simpson 
in  delivering  the  opinion  of  the  court,  does  use  some  ezpresBioni 
which  may  possibly  seem  to  indicate  that  he  thought  a  tek 
graph  company  was  not  a  common  carrier,  yet  that  was  not  ] 
question  in  the  case,  and  therefore  such  expressions,  even  i 
amounting  to  what  is  claimed  for  them,  are  not  authoritative 
for,  as  the  learned  chief  justice  himself  says  on  page  82,  theft 
is  but  a  single  question  in  the  case,  and  he  thus  states  that  ques 
tion:  ^^The  question  to  be  considered,  therefore,  is  wh^her  tele 
graph  companies  are  liable  for  all  mistakes  made  in  the  tranfr 
mission  of  messages  except  such  as  occur  from  any  act  of  God 
or  irresistible  force,  the  onus  of  showing  which  is  upon  them." 
In  other  jurisdictions,  however,  the  question  has  been  made 
and  distinctly  decided.     Among  the  various  cases  which  we 
have  consulted  we  cite,  first,  the  case  of  State  v.  Nebraska  Tele- 
phone Co.,  1  Am.  ElectL  Cas.  700,  17  Neb.  126,  22  K  W. 
237,  reported  also  in  52  Am.  Eep.  404.     In  that  case  the  facts 
were  in  substance  very  similar  to  the  facts  in  the  case  which 
we  are  now  called  upon  to  decide,  and  it  was  there  held  that  a 
telephone  company  cannot  arbitrarily  or  capriciously  refuse  its 
facilities  to  any  person  desiring  them  and  offering  compliance 
with  its  reasonable  regulations,  and  that  mandamus  will  issue 
to  compel  the  company  to  do  its  duty.     The  facts  of  that  case 
were  substantially  as  follows:     The  relator  made  an,  arrange- 
ment with  the  defendant  company  to  place  an  instrument  in  his 
office,  but  for  some  reason  failed  to  furnish  the  relator  with  a 
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direotory  or  list  of  its  subscribers  with,  their  numberSy  which 
relator  claimed  was  essential  to  the  profitable  use  of  the  tele- 
phone, aiul  which  it  was  the  custom  of  the  company  to  furnish 
to  its  subscribers.  After  a  time  such  list  was  furnished  to  the 
relator  by  the  company,  but  when  called  upon  by  the  company 
to  pay  for  the  use  of  the  telephone  in  his  office  the  relator  re- 
fused to  pay  for  the  use  of  the  telephone  during  the  time  the 
oompany  was  in  default  in  furnishing  the  directory  or  list  of 
sabscribers.  Thereupon  the  defendant  company  removed  tha 
telephone  from  the  office  of  the  relator.  Subsequently  the  rela- 
tor applied  to  the  company  to  become  a  subscriber  and  to  have 
an  instrument  placed  in  his  office,  which  the  company  refused  to 
do,  whereupon  the  relator  applied  for  a  writ  of  mandamus  to 
compel  the  company  to  comply  with  his  demand.  In  that  case 
the  oourt  proceeded  upon  the  fundamental  doctrine  that  when 
a  person  or  oompany,  especially  one  who  is  exercising  its  fran- 
chises under  its  charterj  devotes  its  property  to  a  public  use  by 
undertaking  to  supply  a  demand  which  ^^is  affected  with  a  pub- 
lic interest,"  it  must  supply  all  alike,  who  are  alike  situated, 
and  cannot  discriminate  in  favor  of  or  against  any  one.  In  the 
course  of  the  opinion  the  Court  uses  the  following  language: 
"That  the  telephone,  by  the  necessities  of  conmierce  and  public 
use,  has  become  a  public  servant,  a  factor  in  the  commerce  of 
the  nation,  and  of  a  great  part  of  the  civilized  world,  cannot  be 
questioned.  It  is,  to  all  intents  and  purposes,  a  part  of  the  tele- 
graphic system  of  the  country,  and  in  so  far  as  it  has  been  in- 
troduced for  public  use,  and  has  been  imdertaken  by  the  re- 
spondent, so  far  should  the  respondent  be  held  to  the  same 
obligation  as  the  telegraph  and  other  public  servants.  It  has 
assumed  the  responsibilities  of  a  conmion  carrier  of  news.  Its 
wires  and  poles  line  our  public  streets  and  thoroughfares.  It 
has,  and  must  be  held  to  have,  taken  its  place  by  the  side  of  the 
tel^raph  as  such  common  carrier." 

So,  in  Chesapeake  &  P.  Telephone  Co.  v.  Baltimore  &  0.  Tel- 
egraph Co.,  3  Am.  ElecU.  Cas.  196,  66  Md.  399,  7  AtL  809, 
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reported  al^o  in  59  Am.  Rep.  167,  Al.vey,  C.  J.,  in  dcJivenn 
the  opinion  of  the  court,  uses  this  language:  "The  appellai 
[the  telephone  company]  is  in  the  exerdse  of  a  pahlic  emplc^ 
ment,  and  has  assmned  the  duty  of  serving  the  public  while  i 
that  employment.  .  .  .  The  telegraph  and  telephone  ai 
important  instruments  of  commerce,  and  their  services  as  snc 
have  hecome  indispensable  to  the  commercial  and  business  pnl 
lie  They  are  public  vehicles  of  intelligence,  and  they  wl 
own  and  control  them  can  no  more  refuse  to  perform  impai 
tially  the  functions  that  they  have  assumed  to  dischai^  tha 
a  railroad  company,  as  a  common  carrier,  can  rightfully  refus 
to  perform  its  duty  to  the  public  They  may  ma^  and  estal 
lish  all  reasonable  and  proper  rules  and  regulations  for  the  goi 
emmcnt  of  their  offices  and  those  who  deal  with  them,  but  the 
have  no  power  to  discriminate,  and,  while  offering  [themselvc 
as]  ready  to  serve  some^  refuse  to  serve  others.  The  law  n 
quires  them  to  be  impartial,  and  to  serve  all  alike,  upon  ood 
pliance  with  their  reasonable  rules  and  regulations." 

Again,  in  State  v.  Telephone  Co.  (C.  C),  2  Am.  ElecU.  Cai 
404,  23  Fed.  539  (decided  in  1885),  Judge  Bhewbb,  now  on 
of  the  associate  justices  of  tho  Supreme  Court  of  the  Unit© 
States,  after  laying  down  the  general  principle  that  where 
corporation,  deriving  its  franchises  from  its  charter,  devotes  it 
property  to  public  uses,  its  property  is  put  into  the  channel  o 
commerce  and  thereby  becomes  subject  to  the  control  of  th 
law  regulating  such  commerce,  uses  this  language:  "A  tel( 
phonic  system  is  simply  a  system  for  the  transmission  of  intelli 
gence  and  news.  It  is,  perhaps,  in  a  limited  sense,  and  yet  i 
a  strict  sense,  a  common  carrier.  It  must  be  equal  in  its  dea 
ings  with  all."  That  case  seems  to  have  been  carried  by  wri 
of  error  to  the  Supreme  Court  of  the  United  States,  but  wa 
never  considered  by  that  court,  for  in  127  U.  S.  780,  we  fin- 
this  simple  statement:  "Dismissed  with  costs,  rai  the  authorit 
of  the  plaintiff  in  error.  April  18,  1888."  In  26  Am.  &  Enf 
Enc.  Law,  at  page  750,  we  find  the  following :   "Telephone  com 
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panies,  like  telegraph  companies,  are  to  some  extent  common 
carriers,  and  are  bound  to  afford  equal  facilities  to  all.  They 
can  be  compelled  by  mandamus  to  furnish  facilities  to  one 
offering  to  comply  with  their  r^ulations,  even  though  such  a 
party  is  a  rival  company.'*  To  same  effect,  see  page  776  of 
same  volume,  and  on  page  776  it  is  said:  ^^In  many  of  the 
States  statutes  exist  which  provide  for  the  enforcement  of  these 
obligations,  but  it  seems  that  the  rule  would  be  the  same  whether 
the  obligation  was  declared  by  statute  or  considered  as  arising 
from  the  common  law;"  for  as  was  said  in  State  v.  Nebraska 
Telephone  Co.,  supra,  in  commenting  on  State  v.  Bell  Tele- 
phone Co.,  1  Am.  Electl.  Cas.  299,  36  Ohio  St.  296,  38  Am. 
Rep.  583,  where  there  was  a  statute  \ipon  the  subject:  "So 
far  as  the  obligations  of  the  tel^raph  companies  are  defined  by 
the  act  (except  the  payment  of  the  penalty),  they  are  simply 
declarative  of  the  common  law.  These  obligations  are  imposed 
by  the  demands  of  commerce  and  trade,  and  it  would  be  idle  to 
say  ihey  existed  only  by  force  of  the  statute,  and  the  same  is 
true  of  the  clause  of  the  act  making  its  provisions  applicable  to 
telephones."  Again,  it  is  said  in  the  same  case:  "Similar  ques- 
tions have  arisen  in,  and  have  been  frequently  discussed  and 
decided  by,  the  courts,  and  no  statute  has  been  deemed  neces- 
sary to  aid  the  courts  in  holding  that,  where  a  person  or  com- 
pany undertakes  to  supply  a  demand  which  is  'affected  with  a 
public  interest,'  it  must  supply  all  alike  who  are  like  situated, 
and  not  discriminate  in  favor  or  nor  against  any."  It  is  true 
ihsty  in  the  more  recent  edition  of  the  Encyclopeedia  above  re- 
ferred to,  the  rule  is  stated  in  a  more  modified  form  (see  6  Am, 
&  Eng.  Enc.  Law  [2d.  Ed.],  at  page  261),  where  the  following 
language  is  used :  "It  was  at  one  time  attempted  to  class  tele- 
graph companies  as  common  carriers,  but  the  view  universally 
adopted  now  is  that  they  can  in  no  sense  be  regarded  as  com- 
mon carriers.  They  are  like  common  carriers  in  that  they  are 
hound  to  serve  impartially  all  those  applying  to  them,  but  they 
are  liable  for  improper  transmission  of  messages  only  upon 
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proof  of  uegUgeoca"  So  Ui&t  it  is  ^poreot,  from  tlie  Isi 
guage  which  we  have  italicized  in  the  foregoing  qnotaticot,  tlu 
the  rule,  even  when  stated  in  its  modified  form,  supports  di 
contention  of  the  relator,  assuming,  as  we  are  audiorized  to  d 
bj  the  authorities,  that  the  rule  applicable  to  telegraj^  ood 
paniee  is  also  applicable  to  telephone  companies,  at  least  so  fi 
as  the  obligation  to  serve  all  alike  who  apply  for  the  use  of  lh 
faoilitiee  which  it  offers  to  the  public  for  the  transmission  a 
news  is  oonoemed. 

We  are  satisfied,  therefore,  that  while  a  telephone  compan; 
may  not  be,  in  every  setnse  of  the  term,  a  common  carrier  o 
goods,  and  as  such  subject  to  the  same  stringeot  rules  which  gin 
€ra  in  ascertaining  the  liability  of  such  carriers,  yet,  in  <» 
seiue  at  least,  it  is  a  common  carrier  of  news,  and  as  audi  bomu 
to  supply  all  alike,  who  are  in  like  cdrcnmstancee,  witli  simila 
facilities,  under  reascmable  limitations,  for  the  trauranission  o 
news,  without  any  discrimination  whatsoever  in  {&vot  of  oi 
against  any  one;  and  this  is  so  under  the  weU-settled  princi 
plee  of  the  CMomon  law,  without  the  aid  of  any  coustitutiona 
or  statutory  provision  imposing  sudi  an  obligation.  The  an 
swer  to  the  second  question,  imdcr  what  has  already  been  said 
must  necessarily  be  in  the  affirmative. 

To  dispose  of  the  third  question,  it  will  be  necessary  to  recui 
somewhat  to  "the  circumstances  of  this  cas&"  The  undisputed 
facts  are  that  the  respondent,  in  the  exercise  of  its  franchise 
conferred  by  its  charter,  had  established  a  telephone  busineEf 
in  the  city  of  Spartanbui^,  and  had  erected  its  poles  and  strung 
its  wires  in  and  along  the  streets  of  said  city,  and  thus  had 
become  at  least  a  gvasi  common  carrier  of  news,  and  as  such 
was  under  an  obligation  to  serve  all  alike  who  applied  to  it, 
within  reasonable  limitations,  without  any  discrimination  what- 
soever. When,  therefore,  the  relator  applied  to  the  respond- 
ent to  replace  (he  telephone  instruments  in  his  grocery  store 
and  in  his  residence,  from  whence  they  had  been  removed  by 
the  defendant  company  but  a  few  days  before,  the  respondent 
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was,  in  our  opinion,  bound  to  comply  with  Budi  demand,  tm-der 
the  obligations  to  the  public  which  it  had  assumed.  The  i^ea- 
8on  given  for  its  refusal — ^that  the  relator  refused  to  agree  that 
he  would  use  respondent's  telephone  system  exclusively — ^was 
not  sufficient  to  relieve  it  from  its  obligation  to  serve  the  pub- 
lic^ of  which  the  relator  was  one,  without  any  discrimination 
ndiatsoever ;  and  especially  is  this  so  when  it  was  admitted  that 
the  respondent  was,  at  the  time,  affording  to  one  person,  at  leasts 
who  was  engaged  in  the  same  business  as  that  of  the  relator, 
whose  place  of  business  was  on  the  same  street  of  the  same  diy, 
the  same  facilities  which  the  relator  demanded,  without  requir- 
ing any  such  stipulation  as  that  required  of  the  relator,  but  who 
was,  in  fact,  using  both  telephone  systems.  It  seems  to  us  that 
the  respondent^  after  offering  to  the  public  its  telephone  system 
for  the  transmission  of  news,  would  have  no  more  right  to  re- 
fuse to  furnish  the  relator  its  facilities  for  the  transmission  of 
news  unless  he  would  agree  not  to  use  the  Bell  telephone  sys- 
tem in  operation  in  the  same  cily,  but  use  exclusively  respond- 
etnt's  system,  than  a  railway  company  would  have  to  refuse  to 
transport  the  goods  of  a  shipper  unless  such  shipper  would  agree 
to  patronize  its  line  exclusively,  and  not  give  any  of  its  busi- 
ness to  any  competing  railway  line.  'Not  does  the  fact  (if  fact 
it  be)  that  the  relator  had  committed  a  breach  of  its  previous 
contract  with  respondent  when  he  purchased  Holland's  market^ 
in  which  an  instrument  of  the  Bell  Telephone  Company  had 
been  placed,  and  had  thereby  acquired  the  right  to  use  the  Bell 
telephone,  afford  any  reason  why  the  respondent  should  decline 
to  comply  with  relator's  demand  to  furnish  his  grocery  store 
and  residence  with  its  telephone  instruments.  If  the  relator 
had  committed  any  breach  of  its  previous  contmct  with  the 
respondent  of  which  the  latter  had  any  legal  right  to  complain^ 
its  remedy,  as  was  said  in  one  of  the  cases  which  we  have  co]> 
sulted,  was  by  an  action  to  recover  damages  for  such  breach  of 
contract,  but  not  by  refusing  to  perform  its  obligation  to  the 
public,  of  which  the  relator  was  ona 
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Ab  to  the  other  reason  sn^eeted  why  the  mandamiu  jffty 
for  should  not  issue  under  the  circumstances  of  this  case,  to  v 
tliat  respondent  did  not  have  the  means  to  comply  with  the  « 
maud  of  the  relator  within  lees  than  60  days,  it  is  cmly  nee 
saiy  to  repeat  what  we  h&ve  said  above,  that  there  doee  not  i 
pear  to  be  any  evidence  in  the  'ease^  to  sustain  the  fact  np 
which  this  suggestion  is  based,  and  therefOTe  it  cannot  now 
oonsidered.  Besidee,  as  ie  said  above,  that  is  a  matter  whi 
may  be  considered  when  the  case  goes  back  to  the  Circuit  Con 
which  can,  in  ordering  the  mandamus  to  issue,  as  herein  i 
tected,  make  suitable  provision  for  allowing  respondent  reaac 
able  time,  if  such  shall  be  shown  to  be  necessary,  to  comply  wi 
relator's  demand. 

As  to  the  position  taken  in  the  argument,  that  mandamus 
not  the  proper  remedy,  we  think  it  entirely  clear,  both  up 
principle  and  authority,  that  mandamus  is  the  appropriate  re: 
edy  in  a  case  of  this  kind.  The  judgment  of  this  court  is  ti 
the  judgment  of  the  Circuit  Court  be  reversed,  and  that  the  ct 
be  remanded  to  that  court,  with  instructions  to  carry  out  t 
views  herein  announced. 

Note. — In  People  em  rel.  Cairo  Teleph.  Co.  v.  W.  V.  Tel.  Co.,  166  111.  ; 
April  3,  1897,  held  that  a  telegraph  company  which  has  the  right  to  chot 
ita  own  agencies  for  delivery  of  messagea,  and  to  require  that  messages  I 
tranemission  be  in  writing,  does  not  unlawfully  diacriminate  against  a  te 
phone  company  by  refusing  to  deliver  or  receive  telegrama  by  its  telephoni 
though  by  contract  with  another  telephone  company  mesat^a  are  so  < 
livered  and  received  by  its  Iclepbonea. 

In  re  Baldtcinsoille  Teleph.  Co.,  New  York  Supreme  Court,  Ononda 
Special  Term,  July,  1808  (24  Misc.  Rep.  221),  held  that  a  reasonable  cc 
■truction  of  thp  Transportation  Corporations  Xaw  does  not  require  a  te 
phone  company  to  furnish  to  another  company  connection  with  its  ayate 
to  be  used  by  the  latter  as  part  of  its  own  syetem,  upon  paying  the  on 
nary  subscriber's  tariff. 

Query:  Whether  said  statute  requirea  a  telephone  company  to  furai 
instrumenta  to  ita  patrons  at  their  homes  or  places  of  business. 


KENTUCKY,   1901.  866 


Telephone  Go.  v.  Wisdom. 


OWSNSBOBO  HaBSISON  TELEPHONE  CoMPANY  V.  J.  B.  WlSDOlC 

Kentucky  Court  of  AppeaU,  May  I,  1901. 
IkuDPHOiTx  ooiiPAirr — ^Bbbach  of  oontra.ot  tob  USX  OF  jjXBTKuyasny^ 

MeASUBE  of  DA1CA0E8. 

A  telephone  company,  having  contracted  to  furnish  the  proprietor  of  a 
general  messenger  business,  with  the  use  of  a  telephone  for  a  fixed  tima 
at  a  fixed  rate,  has  no  right  to  refuse  connection  for  the  purpose  of 
notifying  persons  wanted  at  another  telephone  exchange,  or  to  remove 
its  instrument  because  of  refusal  to  pay  on  account  of  such  refusal  to 
connect,  and  for  such  removal  is  liable  in  damages. 

In  such  case  prospective  profits  are  a  proper  element  in  measuring  damages; 
and  a  verdict  based  on  reasonable  increase  of  business  will  not  be  dis* 
turbed  as  excessive. 

Appeal  from  Circuit  Courts  Daviess  CoTinty. 

Action  for  damages  for  breach  of  contract 

Judgment  for  plaintiff;  defendant  appeals.    AflBrmed. 

Wilfred  Carico,  for  appellant. 

Hayes  £  Wells,  for  appellee. 

HoBSON^  J. :  Appellee,  J.  B.  Wisdom,  instituted  this  action 
in  equity  against  the  Owensboro  Harrison  Telephone  Company, 
a  corporation  doing  a  telephone  business  in  the  city  of  Owen»- 
bora  He  alleged  that  on  June  22,  1896,  he  was  engaged  in  the 
business  of  carrying  and  delivering  parcels  and  messages  and 
doing  a  general  messenger  business  in  the  city  of  Owensboro 
and  vicinity  under  the  name  of  the  "Messenger  Service;"  that 
he  entered  into  a  written  contract  with  the  appellant,  whereby 
it  agreed  to  rent  one  of  its  instruments  to  him,  and  place  it  in 
his  office,  and  give  him  connection  with  its  other  subscribers, 
furnishing  him  a  good  telephone  service  for  a  period  of  three 
years,  for  which  he  agreed  to  pay  it  $2.50  a  month;  that  on 
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August  26tli  it  refused  to  give  him  thfi  connections  as  reqneeti 
and  continued  ao  to  do  until  September  16th,  wheo  it  toc4  t 
box  out  and  thereby  disabled  him  from  carrying  on  his  bosiiM 
and  damaged  him  in  the  sum  of  $1,000.  He  prayed  judgmi 
ioT  the  damages,  and  for  a  mandatory  injanctioa  requiring  it 
replace  the  instrument.  The  allegationa  were  denied  by  i 
Bwer,  and  on  the  plaintiff's  motion  the  caae  was  tranafemd 
the  ordinary  docket  for  a  trial  of  the  l^al  issues.  The  jn 
to  whom  the  ease  was  submitted  found  a  verdict  for  &b  pU 
tiff,  and  fixed  the  damages  at  $300.  Judgment  was  emtei 
upon  this  verdict,  and  the  telej^one  ccnnpany  appeals. 

In  overruling  the  motion  for  a  new  trial,  the  Court  below  < 
livered  the  following  opinion,  which  we  adopt: 

"This  case  is  under  submission  on  a  motion  for  a  new  tri 
and,  as  I  regard  it,  the  substantial,  if  not  the  only,  real  gnw 
for  complaint  on  the  part  of  the  defendant  is  exceesive  dama^ 
foimd  by  the  jury ;  for  I  am  of  the  opinion  that  upon  the  < 
dance  the  plaintiff  was  entitled  to  recover.  Tbe  plaintiff  1 
a  contract  with  the  defendant  for  the  use  of  its  tele|^ne  in 
business  of  messenger  for  a  period  of  three  years  at  the  rate 
$2.50  per  month,  payable  monthly,  and  without  juflt  or  rea* 
able  cause  defendant  took  its  telephone  out  of  plaintiff's  pli 
of  business.  The  plaintiff  had  paid,  and  was  able  and  willi 
to  continue  to  pay,  for  the  unrestricted  use  of  the  teJephcn 
but  defendant  required  plaintiff  to  cease  the  delivery  of  m 
sages  over  its  telephone  coming  to  him  over  the  Cumberla 
Telephone,  althou^  such  messages  were  no  more  than  to  not! 
persons  wanted  at  the  Ciunberland  exchange  that  th^  w< 
wanted ;  and  when  the  plaintiff  refused  to  submit  to  this  p 
posed  restriction  and  pay  for  the  continued  use  on  such  con 
tion,  the  defendant  removed  the  instrument  from  plaintii 
place  of  business.  The  court  was  of  the  opinion  that  the  ch 
acter  of  message  delivered  by  plaintiff  over  its  telephone  for  I 
Cumberland  was  a  legitimate  and  reasonable  use  of  it  E 
plaintiff  undertaken   to  deliver  the  messages  themselves  » 
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over  the  Cumberland  to  the  recipient,  perhaps  it  would  not  have 
been  a  reasonable  usa  But  such  was  not  the  use  made  of  de- 
fendant's 'phone  in  any  instance  as  shown  by  the  evidenoa  The 
nature  of  plaintiff's  business  was  made  known  to  the  defendant 
at  the  time  of  the  contract,  and  the  contract  was  entered  into 
-with  reference  to  his  business,  so  that  defendant  undertook  with 
plaintiff  that  he  should  have  all  the  service  and  use  of  its  tele- 
phone that  the  needs  of  his  business  might  reasonably  require; 
and,  impliedly,  that  upon  a  breach  of  its  contract  and  refusal 
to  allow  him  the  continued  use  of  it  defendant  would  be  liable 
to  him  for  the  loss  and  damage  he  might  sustain  thereby.  There 
IB  nothing  in  the  contract,  or  its  breach,  or  the  state  of  facts 
presented  in  the  evidence,  tested  by  any  rule  of  law  applicable 
to  the  case,  which  would  enable  a  court  or  jury  to  arrive  with 
demonstrable,  proximate  certainty  at  the  damage  sustained  by 
plaintiff  by  reason  of  the  breach  of  its  contract  by  defendant 
The  plaintiff  claims  a  damage  of  $1,000.  He  claims  the  actual 
total  destruction  of  his  business  by  the  act  of  the  defendant  in 
taking  its  telephone  out  of  his  office.  According  to  his  evi- 
dence, if  I  remember  correctly,  he  estimated  that  four-fifths  of 
the  business,  which  consisted  in  the  transmission  of  messages, 
was  done  over  defendant's  telephona  His  testimony  shows  that 
for  the  several  months  he  had  conducted  the  business  the  profits 
had  been  exceedingly  small,  but  that  it  was  growing,  and  that 
he  calculated  that  in  the  course  of  time  it  would  get  to  be  worth 

$ per  annum.     How  long  a  time  would  be  required  to 

build  up  such  a  valuable  business  was  not  shown  by  the  evi- 
denca  And  altogether  it  seemed  to  me  an  unusually  difficult 
matter  to  determine  what  was  the  proper  criterion  of  damages. 
The  whole  value  of  the  plaintiff's  business  consisted  in  its 
profits,  his  receipts  for  messages,  eta,  delivered,  four-fifths  of 
the  whole  for  messages  sent  over  the  defendant's  telephone,  and 
without  the  use  of  defendant's  telephone  plaintiff  testified  that 
his  business  could  not  be  maintained.  In  fact,  plaintiff's  enter- 
prise, present  and  prospective,  was  dependent  upon  the  use  of 
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defeDdaot'B  telephona  But,  of  oourse,  tbia  fact  could  not  enb 
into  the  consideration  of  Uie  jniy,  afi  it  does  not  appear  to  hx 
been  known  to  the  defendant  at  tbe  TnaVittg  of  tlie  contm 
The  measure  of  the  damage  in  such  a  case  is  compensation.  T1 
plaintiff  is  entitled  to  recover  all  loss  and  damage  sustaiiu 
aa  the  direct  or  proximate  consequence  of  defendant's  breat 
of  its  contract  susceptible  of  ascertainment  by  competent  ei 
dence.  The  plaintiff  is  entitled  to  the  full  value  of  his  oo 
tract  as  far  as  ascertainable;  to  such  damage  as  might  reaso 
abl;  be  supposed  to  be  cont^nplated  by  the  parties  in  maku 
the  contract.  Such  damages  are  usually  easily  susceptible  < 
proof.  If  this  were  an  ordinary  contract  for  a  commodity  at 
fixed  price,  having  a  market  ralue^  or  a  personal  service^  whe 
the  damage  would  be  the  difference  between  the  contract  pri 
and  the  market  price  at  the  time  and  place  fixed  for  perfon 
ance,  we  could  find  little  difficulty  in  measuring  tiie  dama^ 
Here  we  have  a  ooutract  continuing  for  a  period  of  three  yeai 
At  the  expiration  of  foiir  months  it  is  broken  by  the  defen 
ant's  withdrawing  from  plaintiff  the  use  of  its  telephonei  Tl 
damage  sustained  l^  plaintiff  by  reason  of  this  breach  is  tl 
profit  he  might  have  made  by  its  use  during  the  residue  of  tl 
contract  period,  thirtj-two  months.  It  is  readily  perceived  th, 
this  cannot  be  ascertained  with  certainty,  and  the  difficulties  i 
its  ascertainment  are  enhanced  by  the  fact  that  plaintiff  aba 
doned  his  business  shortly  after  defendant  took  its  telephoi 
out  of  his  place  of  business,  because  he  says  it  ceased  to  1 
profitable.  The  contract  price  to  be  paid  for  the  use  of  d 
telephone  furnishes  no  criterion,  and  sheds  no  light  on  tl 
question  of  damage.  As  a  matter  of  law,  there  is,  I  think,  i 
doubt  that  the  plaintiff  may  recover  prospective  profits  for  tl 
whole  contract  period ;  in  other  words,  he  is  entitled  to  the  fu 
value  of  his  contract.  But  the  difficulty  is,  and  ever  must  b 
in  cases  of  this  kind,  to  roach  this  value  with  reasonably  a 
proximate  certainty.  This  damage,  in  the  very  nature  of  tl 
case,  must  be  more  or  less  speculative  and  uncertain,  and  th 
must  be  known  to  the  parties  to  siich  contracts.     And,  whi 
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SDch  damages  are  reooveorahley  any  verdict  or  judgment  for  snch 
damage  must  be  based  upon  fflri sting  facts.  In  this  case  the 
testimony  shows  growing  business  as  evidenced  by  actual  re- 
ceipts, and  I  think  the  jury  might  reasonably  have  found  that 
the  rate  of  reasonable  increase  shown  would  warrant  the  con- 
elusion  that  four-fifths  of  the  profits  plaintiff  might  make  in  the 
thirty-two  remaining  months  covered  by  the  contract  would  be 
$800  (above  the  cost  of  the  telephone),  which  is  the  verdict  in 
this  case.  I  think  the  court's  instructions  are  about  right,  and 
the  verdict  likewise;  so  I  overrule  defendant's  motion  to  set 
aside  the  verdict.  As  to  the  contention  of  the  defendant  that 
the  verdict  of  the  jury  in  the  case  is  merely  advisory,  the  court 
IB  of  the  opinion  that  it  is  not  tenabla  In  so  far  as  the  plain- 
tifiF  seeks  to  compel  a  restoration  of  the  defendant's  telephone 
hy  mandatory  injunction,  this  action  is  equitable,  but,  in  so 
far  as  it  seeks  to  recover  damages  for  breach  of  contract,  it  is 
purely  a  law  action ;  and  on  the  issue  for  damages  either  party 
had  the  right  to  demand  a  jury  trial,  and  where  that  is  the  case 
the  jury's  verdict  is  binding  on  the  court,  and  has  the  effect,  and 
is  subject  to  the  same  rules,  as  in  all  common-law  actions.  Mo- 
tion overruled. 


Note. — In  United  Elec.  Lt,  d  P.  Co.  v.  Brenneman,  New  York  Supreme 
Court,  Appellate  Term,  First  Department,  July,  1897  (21  Misc.  Rep.  41), 
a  contract  between  an  electric  company  and  a  consumer  provided  for  stipu- 
lated damages  to  the  company  in  case,  through  the  faiilt  of  the  consumer, 
it  should  be  prevented  from  supplying  current  pursuant  to  the  contract. 
Held,  that  by  discontinuing  the  use  of  the  current  temporarily,  while  await- 
ing a  tenant  for  his  store,  the  consumer  did  not  become  liable  for  the  liqui- 
dated damages,  but  that  on  the  contrary,  the  company  broke  the  contract 
1^  cutting  out  the  connection. 

In  MaXochee  v.  Great  Southern  Teleph,  ds  Tel,  Co,,  49  La.  Ann.  1690, 
December  28,  1897,  the  following  is  the  head-note  by  the  court: 

"The  subscriber  for  telephone  service,  who,  in  default  of  payment  stipu- 
lated for  the  service,  is  notified  by  the  telephone  company  that  the  tele- 
phonic instruments  will  be  removed  from  his  premises  unless  he  pays  the 
amount  due,  and  replies  that  the  company  can  do  as  it  pleases,  has  no 
daim  for  damages  because  the  instruments  are  thereafter  removed  by  the 
company,  the  written  notice  of  the  removal,  specified  in  the  contract,  being 
wholly  nimecessary,  and  is  to  be  deemed  waived." 
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TifxBUABKA.  Tbisfhonx  Comfant  t.  Statb,  xz  kbi.  Tsis 
Sebnuka  Bvpnme  Court,  June  23,  IBB8. 

(S5  Neb.  627.) 
TKUPBOm  RATES — JDDICIAL  OORIXOI^ 

(Hecd'Uote  by  tbe  Court) : 
A  litigant  will  not  be  permitted  to  inyoke  the  eztruKdinAi;   reme^ 

mandamQB  when  an  expresB  statute  affords  Um  an  adequate  remedj 

the  redress  of  the  grievance  of  which  he  complains. 
A  private  corporation,  engaged  in  the  business  of  operating  »  telepl 

plant,  is  a  common  carrier  of  news  and  intelligence. 
Such  a  public  service  corporation  is  charged  with  certain  puUie  dn< 

among  which  are  to  fumiah  for  a  reasonable  compensation  to  any  dti 

a  telephone  and  telephonic  service,  and  to  charge  each  patron  for  the 

vico  rendered  the  same  price  it  charges  every  other  patron  for  the  a 

service  under  aubatantiall;  the  same  or  similar  condititms. 
nie   power — the  jurisdiction — to   determine   what   compensation    a   pn 

service  corporation  may  exact  for  services  to  be  rendered  by  it  is  a  le 

lative,  and  not  a  judicial,  function. 
Tbe  juriadiction  of  the  courts  is  limited  to  declaring  whmt  the  law  i%  i 

tbey  are  forbidden  by  the  constitution  to  perform  l^palative  fnnetiMi) 
Cases  of  this  series  cited  in  opinion:     State  v.  Hebnulca  Teleph.  Oo^  vd 

p.  700;  W.  n.  Tel.  Co.  v.  Call  Pab.  Co.,  vol.  6,  p.  «73. 

Appeal  \fy  defendant  bdow  frcan  judgment  of  District  Con 
Douglas  ooimt^,  granting  a  writ  of  mandiunua. 

W.  W.  MoTsman  and  Chas.  Offuit,  for  plaintiff  in  error. 

John  0.  Teiser,  contra. 

Raqatj,  C.  :  The  Nebraska  Telephone  Company  is  a  oorpo 
tion  organized  and  existing  uuder  the  laws  of  the  State,  havi 
its  principal  office  and  place  of  business  in  the  city  of  Omal 
and  owns  and  operates  a  telephone  plant  in  that  city.  Jc^ 
Teiser  is  by  profeeaion  a  lawyer,  and  a  citizen  of  said  city 
Omaha.     Yeiser  desired  a  telephone  placed  in  his  law  offl 
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for  his  own  xiaOy  and  requested  the  telephone  oompany  to  f nniish 
him  an  instrument  properly  connected,  and  afford  Imn  tele- 
phonic servica  The  telephone  company  refused  to  comply 
with  this  request  imless  Yeiser  would  pay  it  for  such  instru- 
ment and  service  the  sum  of  five  dollars  per  month  in  advance. 
Yeiser  claimed  that  this  sum  was  an  unreasonable  and  exorbi- 
tant charge,  refused  to  pay  the  same,  but  tendered  the  telephone 
company  nine  dollars  as  compensation  for  the  service  required 
of  it  for  three  months,  and  demanded  that  it  supply  him  with 
the  telephone  and  telephonic  service  for  that  length  of  time. 
This  demand  was  refused,  and  Yeiser  thereupon  applied  to  the 
District  Court  for,  and  obtained,  a  peremptory  writ  of  man- 
damus directed  to  the  telephone  company,  commanding  it  to 
furnish  Yeiser  the  telephone  and  telephonic  service  required  by 
him  for  three  months  for  the  sum  of  nine  dollars.  The  tele- 
phone company  has  brought  this  judgment  here  for  review. 

1.  Section  1,  art  8,  c.  72,  Comp.  St.  1897,  provides  that  aU 
charges  made  for  any  service  rendered  or  to  be  rendered  by 
the  common  carriers  of  the  State  shall  be  reasonable  and  just, 
and  every  unjust  and  unreasonable  charge  for  such  service  is 
prohibited  and  declared  to  be  imlawfuL  By  section  11  of  said 
article  and  chapter  certain  State  officers  are  constituted  a  board 
of  transportation,  and  section  12  of  said  article  and  chapter 
defines  the  powers  and  duties  of  said  board  of  transportation 
with  reference  to  the  common  carriers  of  the  State.  Constru- 
ing this  statute,  this  court  held,  in  State  v.  Fremont,  E.  &  M. 
V.  R.  Co.,  22  Neb.  313,  that  the  board  of  transportation  had 
authority  to  determine  what  were  just  and  reasonable  charges 
for  a  service  rendered  or  to  be  rendered  by  common  carriers,  and 
that  said  board  of  transportation  was  invested  with  jurisdiction 
to  fix,  prescribe  and  determine  the  charges  which  a  common 
carrier  might  demand  and  receive  for  a  service  rendered  or  to 
be  rendered  by  it,  subject  only  to  the  limitation  that  the  rate  or 
charge  fixed  by  the  board  should  be  just  and  reasonabla  The 
legislature  of  1897  (see  Sess.  Laws  1897,  c.  56,  sea  24;  Comp. 
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St.  1897,  c  72)  conferred  upon  this  board  of  transportation 
same  and  all  powers  over  the  telephone^  telegraph  and  e^i 
companies  of  the  State  that  it  had  over  oommon  carriers  or  r 
road  corporations  of  the  State.  In  other  words,  if  the  statv 
juflt  referred  to  are  valid,  and  we  have  placed  a  correct  oonsti 
tion  upon  them,  the  legislature  has  conferred  apon  this  ha 
of  tranflportatioD  not  only  jurisdiction  to  inquire  into  char 
of  extortion  and  unjust  discrimination  on  the  part  of  the  ti 
phone  companies,  and  to  make  suitable  orders  for  the  redress 
such  grievances  upon  the  complaint  of  the  person  aggriev 
but  has  also  invested  the  hoard  of  transportation  with  anther 
to  fix  and  determine  to  what  compensation  a  telephone  compa 
shall  be  entitled  for  an;  service  rendered  or  to  be  rendered  by 
subject  to  the  limitation  that  the  scale  of  prices  fixed  which  i 
tdephone  company  may  charge  for  services  to  be  rendered  b^ 
shall  not  be  unreasonable  or  unjust  either  to  the  telephone  oo 
pany  or  its  patrons.  State  v.  Chicago,  St.  P.,  M.  £  O.  R.  C 
19  Neb.  476,  was  a  mandamus  proceeding  instituted  in  tl 
court  to  compel  the  respondent  to  build  a  depot,  side  trac 
switches,  and  cattle  yards  at  a  certain  point  on  its  road.  E 
this  court  held  that  whether  the  railway  company  should 
compelled  to  build  a  depot  at  the  place  requested  was  a  questi 
— in  the  first  instance,  at  least — for  determination  by  the  boa 
of  transportation;  that  the  legislature,  by  the  statute  ji 
quoted,  had  committed  the  determination  of  that  question  to  tli 
board;  that  because  the  board  was  a  special  tribunal,  creat 
for  the  purpose  of  determining  the  queetion,  its  powers  in  ti 
respect  must  be  exhausted  before  the  court  would  interfere 
mandamus  to  compel  the  railroad  company  to  build  the  dep< 
We  think  this  case  controls  the  one  at  bar.  So  far  as  the  reco 
before  us  discloses,  no  application  has  ever  been  made  by  t 
relator  to  the  board  of  transportation  to  have  it  determi 
whether  the  charge  of  five  dollars  per  month  demanded  by  t 
telephone  company  for  the  use  of  a  telephone  and  telephor 
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service,  is  unreasonable  and  exorbitant;  whether  three  dollars 
per  month  for  the  use  of  a  telephone  and  telephonic  service  is  a 
reasonable  charge ;  nor  that  the  board  has  fixed  a  scale  of  reason- 
able charges  which  the  telephone  company  may  exact  for  a  ser- 
vice performed  or  to  be  performed  by  it  It  is  a  familiar  prin- 
ciple that  the  litigant  will  not  be  permitted  to  invoke  the  extra- 
ordinary remedy  of  mandamus  where  an  express  statute  affords 
him  a7adequate  reraedy  for  the  redressTf  the  grievance  of 
which  he  complains,  and  this  is  the  principle  upon  which  the 
case  just  cited  rests.  A  statute  of  the  State  of  Indiana  required 
each  railway  company  of  the  State  to  file  with  the  auditor  of  the 
county  where  its  principal  office  was  situate  a  statement  of  the 
amount  of  its  capital  stock  for  the  purposes  of  taxation.  This 
statement  was  to  be  filed  between  the  1st  of  January  and  the 
1st  of  June  each  year.  Another  statute  provided  that  if  a  rail- 
way company  of  the  State  failed  to  file  with  such  auditor  such 
statement,  then  it  should  be  the  duty  of  the  auditor  himself  to 
make  the  statement,  or  list,  for  the  purposes  of  taxation,  the 
amoimt  of  the  capital  stock  of  such  railway  company,  determin- 
ing the  facts  in  the  manner  provided  by  statuta  A  railway 
company  of  the  State  neglected  to  file  with  the  auditor  of  the 
county  where  its  principal  office  was  located  between  the  1st  of 
January  and  the  1st  of  June  a  statement  of  the  amount  of  its 
capital  stock,  and  thereupon  the  Auditor  of  State  instituted  a 
proceeding  in  mandamus  to  compel  the  railway  company  to 
make  and  file  such  statement  with  such  county  auditor.  The 
District  Court  awarded  the  mandamus  as  prayed.  But  the 
Supreme  Court  reversed  the  judgment  of  the  District  Court, 
saying:  *T"f  it  were  not  provided  by  statute  upon  failure  of 
the  railroad  company  to  file  such  statement  within  the  time 
required  by  law,  the  auditor  of  the  county  shall  proceed  to  make 
the  same,  mandamus  would  doubtless  lie  to  compel  the  officer  of 
the  road  to  furnish  the  list  after  the  time  had  expired.  But 
the  rule  is  well  established  that  mandamus  will  not  lie  where 
the  statute    has    expressly  provided    an    adequate    remedy.'* 
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{Lmiisville  £  N.  A.  R.  Co.  v.  State,  25  Ind.  181.)  To  the  an 
effect  are  State  v.  Board  of  Sup'rs,  29  Wis.  79 ;  MarthaU 
Sloan,  35  Iowa,  445. 

2.  Hie  respondent  in  the  case  at  bar  is  a  private  oorporaUt 
B;  permiBsion  of  the  city  of  Omaha  it  is  oceupying  the  etn 
and  all^^  oi  that  municipality  with  its  poles,  wiree,  and  otl 
applianoes  used  in  the  ccmduct  of  the  business  in  which  it 
engaged.  It  is  a  cmDmon  carrier  of  news  and  intelligenoe. 
is  a  corporation  affected  with  a  public  use — a  public  service  o 
poratiim — and  as  such  it  has  assumed  and  is  charged  witii  ceitt 
public  duties,  among  which  are  to  furnish  for  a  reascmable  co 
pensation  to  any  inhabitant  of  the  city  of  Omaha,  a  telej^ 
and  tele^^nio  serrioe,  and  to  chaige  eaA  of  its  pfttnms  for  t 
Bervice  rendered  or  to  be  rendered  the  same  price  it  charj 
every  other  patrtHi  for  the  same  servioe  under  sabstantialty  t 
same  or  similar  coinditicHis.  State  v.  Nebraaka  TelepK  Co., 
Am.  Elect!.  Gas.  700,  17  Neh  126;  American  Waterworlea 
State,  46  NeK  194;  Western  Union  Tel  Co.  v.  Call  Pub.  C 
5  Am.  Electl.  Oas.  673,  44  Neb.  326.  But  the  judgmi^it  und 
consideration  determines  not  only  that  the  telephone  oompai 
shall  render  for  the  relator  the  service  required  by  binij  b 
&x£s  and  determines  as  well  what  compensation  the  relator  shi 
pay  to  the  respondent  for  such  servica  This  judgment,  the 
in  effect  determines,  decides,  and  fixee  the  cha^ee  which  i 
respondent  may  lawfully  exact  for  services  to  be  reaidered 
future  by  it  to  its  patrons.  Where  a  public  service  oorporatii 
has  performed  a  service,  and  sues  to  recover  therefor,  in  i 
absence  of  an  express  contract  for  a  specific  compensation,  tl 
measure  of  its  damages  is  a  reasonable  compensation  for  ti 
services  performed ;  and  whether  the  compensation  which  it  d 
mands  is  reasonable  is  a  judicial  question.  Where  the  l^fisl 
ture  has  fixed  the  compensation  which  a  public  service  corpor 
tion  may  exact  for  the  performance  of  a  service,  then  the  reaso 
ableness  of  the  compensation  so  fixed  by  the  legislature — that  i 
whether  tho  limiting  f>f  the  corporation  to  the  compensation  fix( 


NEBRASKA,  1898.  865 

Telephone  Ck).  ▼.  State. 

bj  the  statute  would  result  in  a  ooufiscation  of  the  corporation's 
property — ^is  a  judicial  question.  Smythe  v,  Ames,  18  Sup.  Ct 
418.  But  the  power — ^the  jurisdiction — ^to  determine  what 
oompensation  a  public  service  corporation  may  exact  for  service 
to  be  rendered  by  it  we  understand  to  be  a  legislative,  and  not  a 
judicial,  function.  In  the  case  at  bar  the  respondent  had  not 
performed  services  and  sued  to  recover  the  compensation.  If 
it  had,  the  relator  might  have  defended  upon  the  ground  that 
the  compeudation  demanded  was  unreasonable,  and  the  court 
would  have  had  jurisdiction  to  determine  the  question.  The 
case  at  bar  is  not  a  suit  by  the  relator  for  damages  against  the 
respondent  for  its  neglect  and  refusal  to  render  to  him  foor  a 
reasonable  compensation  the  service  he  demanded.  In  the  case 
at  bar,  the  relator  did  not  pay  the  compensatian  alleged  to  be 
exorbitant,  which  the  respondent  demanded,  and  then  sua  to 
recover  back  the  excess.  Had  he  done  so  it  may  be  that  the 
court  would  have  had  the  power  to  determine  whether  the  com- 
pensation actually  demanded  and  received  by  the  respondent  was 
unreasonable.  But  here  the  court  determines  that  the  respond- 
ent shall  perform  for  the  relator  a  specific  service  for  three 
months  for  a  specific  sum  of  money.  This,  in  effect,  was  a  de- 
termination by  the  court  that  three  dollars  per  month  was  a 
reasonable  compensation  for  the  service  required  to  be  rendered 
by  the  respondent,  and  a  fixing  of  the  compensation  for  such 
service  at  that  price  for  the  future. 

We  think  the  history  of  the  legislation  of  the  entire  country 
shows  that  the  power  to  determine  what  compensation  public 
service  corporations  may  demand  for  their  services  is  a  legisla- 
tive function,  and  not  a  judicial  ona  If  the  courts  may  deter- 
mine what  compensation  a  telephone  company  may  exact  for  a 
service  to  be  rendered  in  the  future,  we  know  of  no  reason  why 
the  courts  may  not  determine  ihe  freight  and  passenger  rates 
which  the  railway  corporations  of  the  State  may  charge  for  the 
transportation  of  freight  and  passengers ;  and  yet  the  f ramere 
of  our  constitution  recognized  that  this  power  to  fix  the  com- 
voL.  VII — 55. 
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peasation  of  public  service  corporations  was  a  legislatare  one, 
by  that  instmment  tiisy  expressly  couf  er  apon  the  legislature  t 
power  from  time  to  time  to  pass  laws  establishing  reascHia] 
rates  or  cbaigee  for  the  transportation  of  passengers  and  frei^ 
Section  4,  art  11,  Const  And  it  is  evident  that  the  legislate 
has  acted  upon  the  theory  that  this  power  to  fix  the  oompesL 
ticm  of  public  service  corporations  is  one  vested  in  it  by  the  oc 
stitution.  This  is  evident  from  its  creation  of  the  board 
transportation,  and  the  powers  conferred  upon  that  board ;  a 
as  late  as  1897  the  legislature  conferred  authority  upon  t 
mayor  and  council  of  cities  of  the  metropolitan  class  to  fix  a 
determine  by  ordinance  what  compensation  te)eph(»ie  oompani 
doing  business  within  such  cities  might  charge  and  exact  i 
services  rendered  or  to  be  rendered  by  them.  Comp.  St  18i 
c.  13a,  sec.  131.  Fixing  a  comp^isatioa  which  public  aerv: 
corporations  may  charge  for  Bervicse  to  be  rendered  by  thetn 
legislating ;  it  is  lawmalcing.  The  power  of  the  oourta  is  11 
ited  to  declaring  what  the  law  is,  and  they  are  precluded  by  t 
constitution  frwn  performing  legislative  functions ;  and,  thou 
the  courts  of  the  land  have  from  time  to  time  declared  laws  f 
ing  the  compensation  which  public  ser\'ice  corporations  mi| 
charge  for  services  to  be  rendered  1^  them,  void  because  t 
compensation  fixed  by  the  law  was  imreasonable  in  that  the  ( 
forcement  of  the  statute  would  confiscate  the  corporation's  pr( 
erty,  and  thereby  deprive  it  of  its  property  without  due  proa 
of  law,  we  know  of  no  court  which  has  ever  claimed  that  it  h 
authority  to  determine  what  compensation  would  be  a  reasona) 
one  for  a  service  to  be  performed  by  such  corporation.  T 
relator  must  address  himself  for  relief  from  the  grievaocea 
which  he  complains  to  the  legislative  power  of  the  State — to  t 
legislature  itself,  to  the  board  of  transportatiOTi,  to  the  may 
and  council  of  the  city  of  Omaha.  If  the  compensation  n< 
(diarged  and  exacted  by  the  telephone  companies  of  the  State 
exorbitant  and  unreasonable,  we  must  presume  that  the  boa. 
of  transportation,  the  mayor  and  council  of  the  city  of  Omah 
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and  the  legislature  of  the  State,  one  and  all  of  them,  will  inves- 
tigate the  mattei  and  prescribe  a  scale  of  reasonable  charges. 
The  judgment  of  the  District  Court  is  reversed,  and  the  proceed- 
ing dismissed.     Beversed  and  dismissed. 


Ci«AssNGE  T.  Oabdneb  V.  Peovidencb  Tei^sphonb  Oompany, 

Rhode  Island  Supreme  Court,  July  26,  1901. 
Telsphone  service — Reasonableness  or  bbqulations  and  rates. 

• 

A  telephone  companj,  having  a  monopoly  of  the  telephone  business  in  a 
community,  may  deprive  a  patron  of  telephone  service  because  of  his 
refusal  to  discontinue  the  use,  in  connection  with  the  wires  of  the  com- 
pany, of  an  extension  set  not  furnished  by  the  company,  provided  the 
company  will  afford  similar  appliances  at  reasonable  rates.  Injunction 
to  prevent  discontinuance  of  service  refused. 

Dissenting  opinion  by  Stiness,  C.  J.,  upon  the  ground  that  the  rates 
charged  by  the  company  for  extension  seta  was  unreasonable,  and  that  no 
detriment  to  the  company  was  shown  by  the  patron's  use  ot  the  "clandes- 
tine instruments." 

Oases  of  this  series  cited  in  opinion:  State  of  Ohio  v.  Bell  Teleph.  Co., 
vol.  1,  p.  2»9;  State  v,  D.  d  A.  Tel.  d  Teleph.  Co.,  vol.  3,  p.  533;  Atl  d 
Pac.  Tel.  Co.  v.  W.  U.  Tel.  Co.,  vol.  1.  p.  81 ;  Chea.  d  Pot.  Teleph.  v.  B.  d 
O.  Tel.  Co.,  vol.  3,  p.  196;  State  of  Missouri  v.  Bell  Teleph,  Co.,  vol.  2,  p. 
404;  Del.  d  Atl.  Tel.  d  Teleph.  Co.  v.  State,  vol.  4,  p.  579. 

Appeal  by  complainaat. 

Comstock  &  Gardner,  for  complainant. 

David  S.  Baker  and  Dexter  B.  Potter,  for  respondent. 

DoroLAS,  J. :  There  is  little,  if  any,  dispute  as  to  the  facta 
of  this  case,  which  are  set  forth  by  the  complainant  as  follows: 
"This  is  a  bill  in  equity  brought  by  Clarence  T.  Gardner,  of  the 
city  of  Providence,   against  the  Providence  Telephone  Com- 
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pany,  a  oorpoTation  engaged  in  the  basinees  o£  rentiag  telephoi 
instnuneiits  and  afFording  means  of  oommanication  b;  eJectr 
telephonee  in  Froviderace  and  elsewhere,  in  the  State  of  Rkx 
Island,  to  restrain  said  oorporation  from  depriving  him  of  tel 
phone  service  at  his  residence  and  c^ce^  The  bill  sets  forth  tl 
business  of  the  respondent  corporation,  and  that  for  the  purpo 
of  said  business  it  is  authorized  by  its  t^iarter  to  usa  and  do 
use  the  public  streets  and  highways ;  that  it  rents  telephones 
its  customers,  which  are  connected  with  a  central  exchange,  ai 
that  by  means  thereof  such  customers  or  subscriberB  are  enabli 
to  communicate  with  the  defendant's  other  aubeeribers  and  al 
with  persons  in  other  cities;  and  that  tlie  reepondent  is  ti 
only  person  or  corporation  which  can  legally  carry  on  audi  bui 
ness  m  said  city  ol  Providence ;  that  the  plaintiff  is  dow  ai 
has  been  for  many  years  a  customer  of  the  defendant,  reaiting 
telephone  instrument  both  at  his  office  and  residence;  that  1 
has  paid  all  rentals  demanded  by  the  defendant,  and  has  use 
his  telephone  properly  and  in  accordance  with  all  reaaouab 
rules  and  regulations  of  the  defendant,  and  is  willing  to  pi 
such  rentals  and  comply  with  such  rules ;  that  he  is  a  ^vsicia 
in  active  practice  both  in  Providence  and  throughout  the  Stat* 
that  a  large  proportion  of  the  calls  for  his  services  as  a  p^jsicia 
are  received  over  the  telephone,  and  that  deprivation  of  tel 
phnne  service  would  be  detrimental  to  his  practice;  that  tl 
defendant,  on  the  23rd  day  of  February,  1897,  notified  tl 
plaintiff  that  it  would  at  the  expiration  of  one  month  from  tl 
date  of  said  notice  cut  ofE  his  telephone  service,  refuse  to  answi 
his  calls,  and  refuse  to  connect  him  with  other  subscriber 
The  bill,  as  heretofore  stated,  prays  that  the  defendant  may  1 
enjoined  from  taking  such  action.  The  answer  of  the  defen 
ant  admits  that  it  is  a  corporation  carrying  on  the  business  de 
cribed  in  the  bill,  that  it  uses  for  the  purposes  of  such  busiue 
the  public  streets  and  highways,  and  that  it  is  the  only  perso 
or  oorporation  which  can  legally  carry  on  sudi  business  in  tl 
dty  of  Providence.     It  admits  that  the  plaintiff  is  one  of  i1 
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customers^  and  haB  paid  all  charges  made  against  him  for 
telephone  servica     The  answer  denies  that  the  plaintiff  has 
used  his  telephone  properly  and  has  complied  with  all  reason- 
able rules  and  regulations  of  the  defendant^  and  alleges  that  he 
has  violated  a  regulation  of  the  defendant  which  provides  that 
no  telephone  or  telephonio  instrument  shall  be  used  by  any 
customer  except  such  as  may  be  furnished  by  the  company; 
that  the  defendant  itself  furnishes  extension  sets,  so  called,  as 
a  valuable  part  of  its  business;  that  such  extension  sets  consist 
of  a  second  telephone  and  transmitter,  connected  by  wire  with 
the  original  telephone  and  transmitter  placed  in  the  subscriber's 
premises,  the  second  set  being  in  another  part  of  such  premises ; 
and  that  the  plaintiff,  in  violation  of  such  rule  (claimed  by  the 
defendant  to  be  reasonable),  has  installed  both  in  his  office 
and  his  residence  an  extension  set  not  furnished  by  the  defend- 
ant.    The  answer  admits  that  by  reason  of  this  alleged  violation 
of  a  regulation  of  the  defendant  the  defendant  did  threaten  to 
deprive  the  plaintiff  of  telephone  service,  and  would  have  done 
so  had  not  this  bill  been  filed,  and  claims  that  it  has  the  legal 
and  equitable  right  so  to  da    The  answer  also  contains  an  ex- 
tended argument  as  to  the  reasonableness  of  this  regulation  for- 
bidding the  use  of  private  extension  sets,  based  upon  the  fol- 
lowing claims,  to  wit:     (1)  That  it  has  expended  large  sums  of 
money  in  license  fees  paid  to  a  parent  company  for  certain 
portions  of  its  apparatus,  in  constructing  poles  and  underground 
lines,  in  putting  up  wires  and  cables,  and  for  other  purposes, 
and  that  the  furnishing  of  extension  sets  is  a  valuable  and  legiti- 
mate part  of  its  business,  by  means  of  which,  in  part,  it  receives 
a  return  for  these  expenditures;  that  it  is  willing  to  furnish 
such  extension  sets  to  all  its  customers;  and  that  the  use  of 
private  extension  sets  is  a  destruction  of  its  legitimate  income 
and  vested  rights.     (2)  That,  by  attaching  the  wires  connecting 
his  private  extension  set  (called  by  the  defendant  a  ^clandestine 
instrument')  to  the  wires  placed  by  the  company  on  the  cus- 
tomer's premises,  the  subscriber  or  customer  trespasses  upon  the 
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otHnpany's  property.  (3)  Tlist  tlte  wiree  of  the  extension  > 
are  hidden  frtHn  view  of  tlte  ccHiipaiiT'e  inspectors  to  avoid  det 
tion,  and  the  company's  property  is  endangered  by  the  posei 
presence  of  strong  oorrents  OMning  over  such  wiree,  and  the  eo 
pany  is  made  liable  for  the  destruction  thereby  of  other  propei 
and  injury  to  persoiiB.  (4)  The  answer  does  not  allege,  I 
much  testimony  has  been  introduced  in  the  attcxnpt  to  she 
that  the  use  by  a  subecriber  of  a  private  extension  set  is  liable 
interfere  with  the  woiting  of  the  company's  Byetem.  llis  t 
timony  shows  that  the  plaintiff  is  a  [^ysician  with  a  large  pr 
tice  in  Providence  and  vicinity ;  that  in  1879  or  1880  be  h 
put  in  both  at  bis  (^ce  and  at  his  residence  a  tde[^oae  insti 
ment  furnished  by  tbe  defendant  company  and  ootinected  w 
its  exchange.  These  were  grounded-circait  inetnimeoits ;  tl 
is,  Ibey  were  connected  with  the  defendant's  etxchange  by  a  sin] 
wire,  the  current  returning  throu^  the  ground.  These  te 
phcmes  are  on  a  private  line;  thab  is,  there  are  no  other  st 
scribers  having  iDetrumente  ooniLected  with  the  wire  which  oc 
nects  the  plaintiff's  office  and  residence  with  the  dafoidant's  t 
changa  The  instrnments  fnmiahed  by  the  defendant  are 
the  Blake  transmitter  type,  so  called,  consisting  of  a  board  abo 
twenty  inches  in  length,  to  which  is  attached  the  transmittt 
a  box  with  a  pressed  carbon  attsched  to  a  spring,  and  a  bell,  lu 
also,  beneath,  a  larg;e  box  containing  a  battery,  all  these  beu 
attacliod  to  the  wall  of  the  subscriber's  premises.  At  the  plai 
tiff's  office  this  instrument  is  attached  to  the  wall  about  twea 
feet  from  the  plaintiff's  desk.  At  his  residence  it  was  placi 
on  the  wall  of  his  bedroom.  For  the  use  of  these  instrumeji 
the  plaintiff  has  paid  and  now  pays  to  the  defendant  the  su 
of  eighty-two  dollars  per  annum.  About  the  year  1896  tl 
plaintiff  purchased  two  extension  instruments,  and  paid  f 
them  fifty  dollars  each.  These  he  connected  with  the  dcfen 
ant's  wires  inside  the  complainant's  premises  at  oCBce  and  res 
dence.  The  one  at  the  office  is  placed  upon  the  plaintiff's  desl 
that  at  the  house,  in  his  lower  hall.     Tbew  instnunents  ai^  i 
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^at  is  caUed  the  %ng^istaiice  type,'  consisting  of  a  shaft 
placed  upon  a  standard  with  a  switch  on  which  hangs  a  watch- 
case  receiver,  a  granular  carbon  transmitter,  aiid  a  platinum 
diaj^ragm,  not  differing  materially,  except  in  superior  light- 
ness and  elegance  of  construction,  from  the  long-distance  exten- 
sion instruments  chiefly  used  by  the  defendant.  The  plaintiff 
testifies  that  by  use  of  these  instruments  the  convenience  and 
effectiveness  of  his  telephone  service  has  been  greatiy  increased, 
and  that  he  has  had  less  occasion  than  ever  before  to  call  upon 
the  defendant  to  remedy  defects  in  the  servica  The  defendant 
shows  that  there  have  been  during  the  past  five  years  some  half 
dozen  complaints  of  bad  service  at  the  plaintiff's  office  and  resi- 
dence, and  that  on  some  of  these  occasions  the  trouble  has  been 
traced  to  these  extension  instruments.  These  instruments,  after 
five  years'  use,  are  in  as  good  condition  as  when  they  were  pur- 
chased. The  same  instruments  for  which  the  plaintiff  paid  $50 
in  1896,  or  the  very  beet  type  of  long-distance  extension  instru- 
ment, as  good  and  effective  in  every  way  as  the  instruments  fur- 
nished by  the  company,  can  nowbe  purchased  outright  for  $12.50 
at  retail.  There  has  been  no  attempt  on  the  part  of  the  plaintiff 
to  conceal  the  use  of  these  extension  sets.  The  instruments  and 
the  wires  connecting  them  are  at  all  times  in  plain  sights  and 
the  attention  of  the  defendant's  agents  has  been  called  to  them 
whenever  they  visited  the  plaintiff's  premises.  Up  to  1896  or 
1897  there  were  no  extension  sets  except  those  manufactured  by 
the  Bell  Telephone  Company,  and  it  was,  of  course,  unnecessary 
to  make  any  rules  with  reference  to  their  use.  Indeed,  no  rule 
with  reference  to  their  use  has  ever  been  promulgated.  A  pro- 
hibition against  the  use  of  such  instruments  was  printed  in  the 
re\'i8ed  form  of  application  and  contract  adopted  by  the  defend- 
ant in  1896  or  1897,  and  subscribers  who  have  attached  such 
instruments  were  notified  that  the  telephone  company  forbade 
their  use,  and  were  required  to  remove  them.  The  question 
which  thus  arises  for  the  decision  of  the  oQurt  is  whether  a  cor- 
poration having  a  monopoly  of  the  telephone  business  in  a  com* 
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munity  can  deprive  a  subscriber  of  telephone  service  for  the 
reason  that  he  refuses  to  discontinue  the  use,  in  connection  with 
the  wires  of  the  company  on  the  subscriber's  premises,  of  an 
extension  set  not  furnished  by  the  company. 

The  general  principles  of  law  upon  which  the  complainant 
relies  are  well  settled.  The  telephone  company  has  rights 
granted  by  the  city  in  pursuance  of  legislative  authority  to  make 
certain  uses  of  the  highways  of  the  city,  and  no  other  company 
has  similar  rights.  By  municipal  action  therefor,  invoked  by 
the  defendant,  the  complainant  is  forced  to  deal  with  the  defend- 
ant if  he  desires  telephonic  service.  Undoubtedly  it  is  a  condi- 
tion of  such  a  grant  that  the  grantee  shall  furnish  to  such  of  the 
public  as  desire  it  complete  service  of  the  kind  in  which  it  deals, 
with  such  appliances  for  use  and  convenience  as  the  State  of  the 
art  affords  from  time  to  time.  And  it  cannot  be  disputed  that 
the  company  may  impose  such  reasonable  rulee  for  the  use  of 
its  appliances  as  are  required  to  insure  efficieii<y  and  safety, 
and  that  no  unreasonable  rule  or  requirement  can  be  enforced  as 
a  condition  of  furnishing  equal  service  to  the  whole  public.  The 
service  which  a  telephone  company  undertakes  to  render,  and 
which  it  receives  special  privileges  from  the  public  that  it  may 
render,  is  analogous  to  that  of  a  common  carrier,  and  its  obliga- 
tions to  the  public  are  to  be  determined  upon  the  same  principles 
which  have  long  been  settled  with  reference  to  persons  or  cor- 
porations engaged  in  business  which  requires  special  public  con- 
cessions. The  general  principle  is  laid  down  in  Munn  v.  Peo- 
ple, 94  TJ.  S.  113,  24  L.  Ed.  77.  The  application  to  telephone 
companies  is  made  in  many  cases.  In  State  t\  Telephone  Co., 
1  Am.  Electl.  Cas.  299,  36  Ohio  St  296,  38  Am.  Eep.  583, 
McIlvane,  C.  J.,  says :  "It  appears  to  us  as  a  proposition  too 
plain  to  admit  of  argimient  that,  where  the  beneficial  use  of 
patented  property  or  of  any  species  of  property  requires  public 
patronage  and  government  aid — as,  for  instance,  the  use  of  pub- 
lic ways  and  the  exercise  of  the  right  of  eminent  domain — the 
State  mav  impose  such  conditions  and  regulations  as  in  the 
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judgmeoDt  of  the  lawmaking  power  are  neoessaiy  to  promote  the 
public  good/'  In  State  v.  Delaware  &  A.  Tel.  &  Tel.  Co.  (C. 
C),  3  Am.  Electl.  Oas.  533,  47  Fed.  633,  640,  Wales,  J.,  after 
ooonmenting  upon  many  decisions,  says:  ''From  the  foregoing 
review  of  the  law  it  follows  that  the  reBpondent  is  a  common 
carrier  which  has  offered  to  the  public  the  use  of  a  telephonic 
system  for  the  rapid  conveyance  of  oral  messages  from  one  point 
to  another ;  that  one  of  the  most  important  duties  of  a  common 
carrier  is  that  it  shall  serve  all  persons  alike;,  impartially,  and 
without  unreasonable  discrimination,"  etc.;  and.  the  decision 
proceeds  to  declare  a  contract  contrary  to  this  duty  to  be  void  as 
against  public  policy.  To  the  same  effect  as  to  the  general  rela- 
tions of  a  telephone  company  to  the  public  are  Atlantic  &  P. 
Tel  Co.  V.  W.  0.  Tel.  Co.,  1  Am.  Electl.  Cas.  81,  4  Daly,  527 ; 
Chesapeake  &  P.  Tel.  Co.  v.  Baltimore  &  0.  Tel.  Co.,  3  Am. 
Electl.  Cas.  196,  66  Md.  399,  7  AtL  809;  State  v.  Bell  Tel. 
Co.  (0.  C),  2  Am.  ElectL  Cas.  404,  23  Fed.  539 ;  Delaware  & 
A.  Tel.  &  Tel.  Co.  v.  State,  4  Ana.  Eleo^  Cas.  579,  2  C.  C.  A. 
1,  50  Fed.  677;  and  other  cases  which  assume  the  principles 
above  stated  as  settled  law,  and  discuss  various  applications  of 
them. 

The  defendant  does  not  argue  against  these  general  proposi- 
tions of  law,  but  insists  that  it  is  reasonable  for  it  to  claim  the 
right  to  furnish  and  control  the  whole  telephonic  plant  on  the 
premises  of  a  subscriber  which  shall  be  connected  with  its  lines. 
We  cannot  assent  to  all  the  reasoning  of  the  defendant's  counsel 
in  support  of  this  proposition.  We  are  inclined  to  believe  that 
his  apprehension  of  danger  from  other  electric  conductors  on  the 
subscriber's  premises  is  exaggerated.  The  fact  that  \he  com- 
pany has  submitted  to  a  modus  vivendi  with  the  complainant 
since  it  first  knew  of  his  use  of  an  extension  set,  which  has  con- 
tinued the  attachment  till  the  present  time  without  any  serious 
accident^  indicates  that  m  this  instance  safety  is  not  a  control- 
ling consideration.  And  we  cannot  agree  that  any  slight  modi- 
fication by  the  subscriber  of  the  use  of  the  instrument  placed  in 
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his  house^  as  e  9.  by  the  attachment  of  a  funnel  for  : 

the  sound^  would  constitute  a  trespass  on  the  pn^ 

oompany^  in  the  technical  meaning  of  the  word.     !K 

it  appear  that  the  addition  of  an  extension  set  to  a 

circuit  increases  the  labor  of  the  operator  at  the  s 

So  long  as  the  subscriber  is  entitled  to  the  use  of 

often  as  his  business  requires,  and  but  one  pecson  can 

at  a  time  either  throu^  the  main  telej^one  or  the  es 

there  can  be  no  more  calls  sent  in  than  the  rates  ah 

lished  have  contemplated.     Indeed,  the  saving  of  1 

central  office  by  reason  of  the  superior  accessibility 

tomer,  who  has  an  extension  set  nearer  than  the  tele] 

advantage  to  the  company.     But  we  do  believe  tha^ 

finds  justification  and  support  in  the  nature  of  the  1 

the  agencies  employed  in  it.     The  telephone  circa 

delicate  instruments  actuated  by  currents  of  electricil 

power.     The  introduction  into  a  circuit  of  extensi 

quires  technical  skill  to  secure  perfect  adaptation  to  t 

circuit  and  its  appliances.     It  seems  plain  to  us  that 

be  the  work  of  the  same  party  which  builds  and  o] 

original  circuit,  and  subject  to  the  same  routine  of 

The  original  circuit  and  the  additions  to  it  should  h 

construction,  operation,  and  management.     The  circ 

the  electric  current  by  which  the  telephone  is  opera 

essentially  from  the  distribution  of  illuminating  gj 

both  are  supplied  from  a  central  source  and  used  upon 

ises  of  a  customer.     The  gas  which  is  supplied  throuj 

is  forever  after  beyond  any  control  of  the  producer, 

that  the  customer  makes  of  it  can  react  so  as  to  affec 

pany  or  its  distributing  system.     Whether  a  cubic  f 

is  used  for  light  by  means  of  one  burner  or  another,  o: 

ing  by  one  system  of  stove  or  furnace  or  another,  cai 

possible  difference  to  the  manufacturer,  and  hence  it 

unreasonable  for  a  gas  company  to  insist  upon  supply 

or  burners,  or  to  dictate  in  what  position  on  the  premis 
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ahould  be  finally  oonsuinad.  An  electric  current^  on  the  con- 
trary, does  not  terminate  in,  but  passes  through,  the  customer's 
premises.  The  circuit  must  be  complete,  either  wholly  along  a 
metallic  conductor,  or  partly  through  the  earth.  The  current 
while  passing  from  as  well  as  to  the  premises  of  the  customer 
exerts  its  natural  influence  upon  conductors  and  resistances 
which  it  encounters.  Any  resistance  or  interruption  affects  or 
is  liable  to  affect  the  whole  system.  Any  appliance  introduced 
anywhere  to  modify  the  action  of  the  current  may  produce  re- 
sults at  any  other  point  in  the  circuit.  When  the  telephone  is 
in  use  the  subscriber's  circuit  is  connected  with  that  which  in- 
cludes his  correspondent,  and  in  practice  may  be  connected  with 
one  circuit  after  another  throughout  the  whole  system*  A 
company,  therefore,  furnishing  the  use  of  an  electric  current 
generated  by  its  own  apparatus  may  reasonably  require  that  it 
shall  not  be  diverted  over  other  channels,  and  used  to  actuate 
other  appliances  with  which  the  company  is  not  familiar,  and 
which  have  not  received  its  approval.  Kow,  the  best  adaptation 
of  an  extension  set  to  the  system  to  which  it  is  added,  and  the 
beet  supervision  of  such  a  set  and  system,  and  the  best  service  to 
a  customer,  may  reasonably  be  expected  when  the  whole  system 
and  its  extensions  are  installed  and  controlled  by  the  company. 
It  is  therefore  reasonable  that  the  company  should  insist  upon 
the  right  to  furnish  extension  sets  when  they  are  desired,  or  in 
the  alternative  refuse  to  give  or  continue  its  servica  In  the 
words  of  the  Supreme  Court  of  Illinois  in  People  v.  W,  U.  TeL 
Co.,  46  N.  E.  731,  it  "has  a  right  to  choose  its  own  agencies  for 
the  performance  of  its  duties."  But  this  right  is  contingent, 
and  not  absolute.  It  is  subject  to  the  obligation  we  have  alluded 
to  above,  viz.,  that  the  company  shall  be  able  and  willing  to  fur- 
nish extension  sets  as  efficient  and  convenient  as  the  state  of  the 
art  affords.  It  is  the  duty  of  the  company  to  keep  abreast  of  the 
march  of  improvement,  so  as  to  serve  its  customers  as  conven- 
iently as  they  can  provide  for  themselves  from  the  market.  Such 
improvements  and  extensions  as  are  offered  must  not  be  accom- 
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panied  with  extorUonate  demands  for  oampensation,  so  as  to 
render  the  offer  nugatoiy.  The  price  charged  for  the  extn 
aocommodation  must  bear  some  proportion  to  the  actual  cost  of 
it,  and  the  additional  burden  of  care  and  maintenanoe.  While 
the  court  exercises  no  sui)ervision  over  the  prices  fixed  by  a  tele- 
phone company  generally^  it  must  consider  the  amount  charged 
for  the  performance  of  a  duty  to  a  customer,  in  deciding  upon 
the  reasonableness  in  any  particular  case  of  requiring  the  cii»- 
tomer  to  seek  such  service  exclusively  of  the  company.  So 
long  as  the  company  observes  these  equitable  principles  in  acting 
under  its  rule,  the  court  will  consider  its  action  reasonable  and 
will  sustain  it.  If,  however,  the  company  neglects  itB  duty  to 
the  public,  and  is  not  provided  with  the  means  to  secure  the 
accommodation  of  its  customers,  or,  having  at  its  command  such 
appliances,  refuses  to  furnish  them,  except  at  exorbitant  rates, 
we  cannot  question  the  right  of  the  customer  to  supplement  the 
imperfect  service  of  ^e  company  with  approved  appliances  pro 
cured  elsewhere,  provided  that  sudi  appliances  can  be  used  in 
connection  with  the  company's  circuits  without  detrimant  to 
their  harmonious  operation.  We  think,  however,  that  before  a 
customer  is  justified  in  such  an  invasion  of  the  prima  facie 
rights  of  the  company  he  must  apply  to  the  company  to  furnish 
the  additional  accommodation  desired,  and  if  ^e  company  re- 
fuses or  couples  its  consent  with  unreasonable  conditions  he 
must  be  prepared  to  show  affirmatively  that  the  appliance  which 
he  annexes  to  the  company's  system  is  not  injurious  to  the  sys- 
tem or  its  operation  before  he  can  have  the  assistance  of  a  court 
of  equity  to  compel  the  company  to  include  his  devise  in  their 
servica  The  complainant  does  not  bring  himself  within  these 
limitations.  He  began  by  annexing  to  the  defendant's  circuit 
an  apparatus  of  his  own  selection,  without  first  requesting  the 
company  to  furnish  him  with  an  extension  set,  or  asking  their 
teniis  for  such  extension  of  their  service.  In  regard  to  the  set 
which  he  uses,  he  has  not  made  it  clear  that  it  is  suitable  for  use 
with  the  grounded  circuit  which  he  hires  of  the  company.     The 
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company  itself  does  not  use  this  apparatus  in  connection  with 
grounded  circuits.  It  is  plain  that  the  complainant  has  no  right 
to  insist  upon  a  particular  form  of  apparatus  if  the  company 
are  ready  to  furnish  one  which  will  substantially  accomplish  the 
same  purpose,  and  which  is  adapted  to  the  circuit  they  operata 
It  does  not  appear  from  any  evidence  m  the  case  that  they  have 
not  been  and  are  not  now,  ready  and  willing  to  do  this  for  a 
reasonable  compensation.  On  the  contrary,  they  say  they  are 
willing  and  offer  to  do  sa  In  these  circumstances,  an  injunc- 
tion must  be  refused. 

Stiness,  C.  J.  (dissenting):  Agreeing  with  the  general 
statements  of  law  in  the  foregoing  opinion^  I  am  imable  to  agree 
with  its  conclusion,  which,  to  my  mmd.  is  inconsistent  with  it 
Having  said  that  the  defendant's  proposition,  that  it  should  have 
the  right  to  furnish  and  control  the  whole  telephonic  plant  on 
the  planuses  of  a  oubscriber  cannot  be  assented  to  in  full,  and, 
further,  that  ^'such  improvements  as  are  offered  must  not  be 
accompanied  with  extortionate  demands  for  compensation,  so 
as  to  render  the  offer  nugatory,''  and  that  '^if ,  however,  the  com- 
pany neglects  its  duty  to  the  public,  and  is  not  provided  with 
jieans  to  secure  the  accommodation  of  its  customers,  or,  having 
at  Its  command  such  appliances,  refuses  to  furnish  them,  ex- 
cept at  exorbitant  rates,  we  cannot  question  the  right  of  the 
customer  to  supplement  the  imperfect  service  of  the  company 
with  approved  appliances  procured  elsewhere,  provided  that 
such  appliances  can  be  used  in  connection  with  the  company's 
circuits  without  detriment  to  their  harmonious  operation,"  the 
logical  result  from  ihe  facts  in  this  case  is  a  decree  for  the  com- 
plainant The  opinion  asserts  the  rights  of  a  subscriber  to 
supplement  the  service  of  the  company  under  two  conditions, 
both  of  which  appear  in  this  casa  First  If  the  company  de- 
mands exorbitant  rates.  The  complainant  now  receives  satis- 
factory service  for  $82  per  year,  and  the  company  demands 
$220  for  the  same  service.  The  extension  inetrument  costs 
$12.50  at  retail,  and  the  company  charges  $18  per  year  for  the 
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use  of  it — at  least  $150  per  cent,  of  its  cost  The  j 
charge  is  made  for  a  metallic  circuity  which  is  neither 
be  necessary  nor  of  advantage  to  the  subscriber  or  tc 
pany,  except  in  the  matter  of  income  to  the  company 
these  circumstancee,  the  company's  demand  is  manifef 
itant  Second.  No  detriment  to  the  company  is  sho 
complainant's  use  of  the  extension  set,  either  in  it 
upon  service  or  in  safety.  On  the  contrary,  the  opi 
favor  of  the  complainant  on  both  of  these  grounds.  I 
fore  unable  to  see  any  sufficient  reason  for  refusing 
plainant's  prayer  for  an  injunction. 


KoTB. — ^In  Sterne  v.  Metropolitan  Teleph,  d  Tel.  Co.,  New  Yc 
Ck>urt,  Appellate  Division,  First  Department,  June,  1897  (1! 
316),  an  action  for  an  injunction  restraining  a  telephone  coi 
removing  a  telephone  from  plaiBtifTs  place  of  business  unlet 
make  a  new  contract  at  an  advanced  rental,  held,  assuming  1 
fendant's  business  was  such  that  it  was  bound  to  furnish  telep 
to  the  plaintiff  upon  the  payment  of  a  reasonable  compensati 
that  testimony  as  to  the  contents  of  defendant's  books  of  a< 
necessary  and  material  so  as  to  warrant  the  granting  of  an  < 
spection  under  section  872  of  the  Code  of  Civil  Procedure. 

In  Chuld  V.  Edison  Eleo.  lUum.  Co.,  New  York  Supreme  Co 
Term,  First  Department,  October  25.  1899  (29  Misc.  Rep.  241] 
a  stipulation  in  a  contract  for  electric  lighting,  fixing  a  minim 
charge  of  $1.50,  was  reasonable  within  the  meaning  of  sectio; 
Transportation  Corporations  Law. 

In  Western  Union  Tel.  Co.  v.  Myaii,  U.  S.  Circuit  Court, 
Kansas,  November  27,  1899,  held,  that  the  legislature  of  Kansai 
a  statute  (Sp.  Sess.  Laws  1898,  e.  38),  fixed  a  maximum  rate  c 
messages  between  points  in  the  State,  and  charged  the  court  ( 
of  the  State  with  the  duty  of  enforcing  such  rate  unless  it  s 
eially  determine  it  to  be  unreasonable,  and  it  having  been  ad 
such  court  is  without  judicial  power  to  determine  the  reasoi 
such  rate,  a  telegraph  company,  upon  a  showing  that  the  rate 
below  the  actual  cost  of  the  service,  is  entitled  to  an  injunction 
the  enforcement  of  such  rate  on  the  ground  that  its  enforcei 
operate  to  deprive  it  of  its  property  without  due  process  of  law 
be  a  denial  of  the  equal  protection  of  the  laws. 

In  Ashley  v.  Rocky  Mountain  Bell  Teleph.  Co.,  Montana  Supi 
April  22,  1001  (64  Pac.  Rep.  765),  a  telephone  contract  providi 
ment  in  advance  authorized  the  company  to  terminate  the  oonti 
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move  the  telephone  on  default  in  payment,  by  serving  written  notice  on  the 
subscriber,  and  provided  that  the  contract  could  not  be  varied  or  waived 
except  by  a  writing  signed  by  the  general  manager  of  the  company.  The 
company's  collector  called  for  a  month's  installment  of  rent  on  the  day  oo 
which  it  was  due,  but  as  the  subscriber  did  not  have  his  check  book  witb 
him,  the  collector  suggested  that  he  would  call  again  the  following  day 
The  company  thereupon  gave  written  notice  cancelling  the  contract,  and 
refused  payment  when  tendered  the  next  day.  The  subscriber  succeeded 
in  an  action  against  the  company,  and  was  allowed  judgment  for  continued 
danuiges  alleged  to  have  been  sustained  by  him  through  loss  of  business  at 
his  livery  stable,  where  the  telephone  had  been  under  the  contract.  Thi 
judgment  was  reversed,  the  court  assigning  as  grounds  of  error,  refusal  oi 
the  trial  court  to  instruct  the  jury  that  the  failure  to  pay  the  collector  on 
demand  authorized  the  company  to  forfeit  the  contract  unless  there  was  a 
written  extension  signed  by  the  general  manager.  It  was  also  held  that 
the  company  might  show  in  mitigation  of  damages  that  it  offered  to  replace 
the  telephone  on  payment  of  the  cost  of  connection,  since  the  plaintiff  was 
required  to  do  every  act  in  his  power  to  decrease  the  damages. 


INDEX-DIGEST 

VOLUMES  I -VII. 

[The  Roman  numerals  indicate  the  volume.] 

ABUTTING  OWNER,  RIGHTS  OF,  AS  TO  USE  OF  HIGHWAY  FOR 
ELECTRICAL  PURP0SES--Ske,  also,  Trees. 

(1) — Telegraph  aivd  TEUiPHOinE. 

Abutter  owning  fee  of  highway,  entitled  to  compensation I,  565; 

11,  237;  III,  184,  855n;  IV,  140,  146;  V,  92;  VI,  120;  VII,  277,  285. 
Owning  fee,  not  entitled  to  compensation 1,  571,  801;  V,  87,  111; 

VI,  107;  VII,  241,  261,  270. 

Not  owning  fee,  not  entitled  to  compensation . .  I,  709 ;  IV,  73 ;  VII,  253 

Entitled  to  compensation   VII,  724n 

Not  entitled  to  compensation VII,  256,  424n 

Fee  in  city  for  street  use  only,  telephone  not  authorized  by  l^slature 

against  abutter's  rights  I,  662 

Entitled  to  compensation  if  deprived  of  light,  air  and  access. . .  .II,  210 
No  preliminary  injunction  for  threatened  wires  without  poles.  .II,  218 

Certain  predicted  injuries  insufficient  to  warrant  injunction II,  222 

Erection  of  telephone  poles  in  defiance  of  statute,  without  condemna- 
tion, enjoined II,  269 

Limitation    of    power    of    selectmen    in    Vermont,    to    award    dam- 
ages     IV,   142 

Injunction  to  prevent  renewing  poles  and  increasing  number  of  wires, 

denied   V,   184n 

Having  consented  to  placing  poles  and  wires,  estopped  from  interfer- 

ehce,  and  enjoined   V,  102 

Erection  of  telephone  pole  in  front  of  door  or  window  enjoined.  .V,  109 
For  interference  with  proper  enjoyment  of  premises,  entitled  to  re- 
moval of  pole  and  damages VII,  285 

Right  to  maintain  line  not  acquired  by  adverse  possession VII,  424n 

Ejectment  lies  to  remove  line,  left  on  land  by  change  of  highway. . . . 

VII,  424n. 

Punitive  damages  against   telephone  company  for   cutting  trees 

VII,  426n. 

Telephone  line  in  conduits  not  enjoined VII,  424n 

Not  entitled  to  compensation  for  erection  of  telegraph  poles  on  rail- 
road right  of  way I,  271,  863n 

(881) 
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ABUTTING  OWNER,  ETC.— ( Continued ) . 

Contra,  if  telegraph  intended  as  part  of  commercial  line 

Virginia  Code,  authorizing  poles  in  streets  without  compeni 
constitutional   

(2) — Electbic  Light. 

Abutter  owning  fee  of  highway,  entitled  to  compensation . . . 
IV,  148;  VI,  128. 

Owning  fee  of  highway,  entitled  to  compensation  for  pri 

ing  Vr 

Not  entitled  to  compensation  for  public  lighting I,  508 

203,  207;  V,  130;  VII,  298. 

Easement  of  light,  air  and  access  cannot  be  impaired  with 
permission,  without  compensation , 

In  action  to  restrain  from  cutting  down  poles,  validity  oJ 
granting  franchise  cannot  be  questioned 

(3) — Electric  Street  Railway. 

Abutter  not  entitled  to  compensation  for  overhead  poles 
II,  262;  III,  215,  231,  236,  273,  283,  306,  314,  321,  326;  IV,  15 
160,  163,  172,  202,  206;  V,  137,  146,  152,  156;  VI,  137;  VT 
360.  425n. 

Entitled  to  compensation V,  166;  VI,  14S;  VI 

Rail>i*iiy  not  additional  servitude  on  country  highway 

Court  equally  divided 

Never  adjudicated  in  New  Jersey  as  to  rural  highway 

Statute  allowing  compensation  for  other  electric  lines,  coi 
to  include  railways 

No  compensation  for  necessary  removal  of  trees 

Question  of  legislative  authority  to  occupy  street  cannot  I 
abutting  owner  

Temporary  injunction  to  restrain  erection  refused 

Granted  necessity  of  pole  in  given  vicinity,  removal  from 
tion  refused 

Entitled  to  compensation  if  deprived  of  light,  air  and  ae 
196;  IV,  189;  V,  184n;  \"II.  328,  345,  359,  425n. 

Slight  obstruction  doing  no  irreparable  injury,  not  enjoim 

Changing  grade,  though  impeding  accesa,  not  enjoined 

Interference  with  accustomed  baddng  wagons  to  aidewa 
joined  rV,  163,  5 

Single  wire  twenty  feet  above  sidewalk  imposes  no  new  bur 

Additional  and  extended  switches  require  consent  of  abotti 
IV.  21Sn. 

May  inquire  by  certiorari  into  validity  of  ordinance  pern 

tion  of  pole 

Granted  injunction  as  nuisance  re»trainin$r  construction 
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ABUTTING  OWNER,  ETC.— (Ck)ntinued). 

Injunction  against  impairment  of  easement  of  access  denied;  remedy 
in  damages VI,  151n 

Maintenance  of  unsightly  poles  in  residence  street,  restrained  as  un- 
reasonable   V,  125 

Stay  of  proceedings  restraining  construction  vacated V,  136 

Preliminary  injunction  restraining  construction  held  properly  va- 
cated   VI,  150 

ADMISSIONS  OF  AGENTS— See  Telegraph  Oompant  (3). 

AGENCY — See  Telegraph  Company  (5). 

APPLIANCES  AS  PROPERTY. 

Telegraph  poles  and  wires  are  real  estate  for  purposes  of  taxation,  1, 326 

Covered  by  mortgage  of  real  estate I,  753 

Electric  light  wires  held  covered  by  mortgage II,  331 

Telegraph  poles  realty  and  their  cutting  trespass II,  336n 

Telegraph  wires  not  realty II,  882n 

'^Structure"  within  Mechanics'  Lien  Act Ill,  527 

Appurtenant  to  real  estate  within  Mechanics'  Lien  Act IV,  551 

Personal  property  for  purposes  of  taxation IV,  559 

Fixtures  within  Mechanics'  Lien  Law V,  626 

Electric  light  "apparatus"  in  mortgage  includes  lamps  in  street,  V,  63(hi 

Personal  property  for  purposes  of  taxation VI,  659 

Trade  fixtures,  removable  by  tenant  during  term VI,  667n 

Telephone  appliances  are  subject  to  execution VII,  820 

Electric  light  pole  line  covered   by  mortgage  on  plant  in  another 

borough  VII,  827n 

Electric  railway  is  real  estate  within  tax  law VII,  827n 

BURDEN  OF  PROOF— See  Telegraph  Company  (6). 

CIPHER  DISPATCHES— See  Telegraph  Company  (7). 

COMPARATIVE  NEGLIGENCE— See  Telegraph  Company  (8). 

CONDEMNATION— See  Eminent  Domain. 

CONNECTING  LINES— See  Telegraph  Company  (9). 

CONSTITUTIONAL  LAW— See,  also,  Telegraph  Company  (11), 

(1) — Statutes  and  Ordinances  Held  Valid. 

Statute   authorizing   appliances   in    street   without   compensation    to 
abutting  owners  I,  571 
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CONSTITUTIONAL  LAW— (Continued). 

Authorizing  condemnation  of  turnpike  for  telegraph  line I,  343 

Authorizing  street   railway,   not   providing  for   advance  payment  of 

damages  to  abutting  owners Ill,  3U 

Authorizing  change  from  horses  to  electric  motors,   with  municipal 

consent    VI,  137 

Permitting  street  railway  to  cross  steam  railroad  at  grade IV,  237; 

V,  261n. 

Compelling  protection  of  motormen  by  enclosures V,  614,  619 

Same  valid,  except  in  one  particular VII,  806 

New  York  Subways  acts   II,  176,   197,  195;  IV,  122 

Permitting  use  of  other  than  animal  power  for  street  railways  with 

municipal  consent IV.  24 

Requiring  city  to  purchase  private  plant  before  engaging  in  electric 

lighting V,  631 

Prescribing  duties  of  telegraph  and  telephone  companies  as  common 

carriers   VI,  694 

New  York  Electrocution  Act Ill,  834,  842 

Massachusetts  Electrocution  Act VII,  817 

State  statute  taxing  non-resident  telegraph  company I,  415 

Taxing  gross  receipts  of  tel^praph  company I,  844 

Even  as  to  interstate  messages,  in  part I,  214,  756 

City  charter  allowing  imposition  of  license  fee  upon  telegraph  com- 
panies     I,  149 

Limiting  telegraph  rates  within  the  State II,  27 

Taxing  receipts  of  telegraph  company  from  intrastate  commerce 

II,  68;  rV,  626. 

Imposing  tax  on  telegraph  company  based  upon  proportionate  length 

of  line   II,  57;   III,  20:   IV,  606 

Ordinance  imposing  license  tax  on   telegraph  companies,   though  en- 
gaged in  interstate  business    IV,  615 

If  interstate  and  government  business  excluded IV,  620 

Statute  permitting  municipal  license  fee  based  on  number  of  poles  and 

length  of  wire  in  streets    IV,  92 

Statute  authorizing  ''just  and  reasonable"  telegraph  rates  as  to  line 

passing  through   another   State    IV,  586 

Indiana  statute  taxing  telegraph  companies V,  646 

State  privilege  tax  on  telegraph  company  based  on  length  of  line  in 

State   V,  636 

Ordinance  imposing  tax  on  telegraph  company  confined   to  business 

within    city    V,  663 

Statute  authorizng  telegraph  lines  in  highway,  subject  only  to  public 

convenience V,  87 

Indiana  statute  for  taxation  of  telegraph  companies VI,  621 

"Nichols   Law'*   of  Ohio,   for   assessment  of   telegraph   and   telephone 

companies     VI,  637n 
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CONSTITUTIONAL  LAW— ( CJontinued ) . 

Statute  providing  penalty  for  refusal  of  telegraph  company  to  pay 
tax  VI,  637n 

Statute  prohibiting  contracts  limiting  time  to  present  claims  against 
tel^praph   companies    IV,  709 

Indiana  telegraph  statute,  even  as  to  extra  State  messages I,  032, 

643,  782. 

Statute  taxing  telegraph,  telephone  or  electric  light  lines,  meaning 
property  within  town  or  ward Ill,  50n 

(2) — Statutes  and  Ordinances  Held  Invalid. 

Statute  making  arbitration  compulsory   in  condemnation   proceeding 

for  telegraph  line  with  no  means  of  enforcing  award I,  32 

Postroads  Act  would  be,  if  enforcible  without  compensation  or  con- 
sent     I,    111 

Statute  imposing  tax  on  interstate  and  government  messages. . .  .1,  373 

Statute  taxing  telegrams  passing  through  other  States II,  88 

Imposing  or  authorizing  license  tax  on  telegraph  companies  engaged 

in  interstate  commerce II,  79 

Taxing  telegraph  companies  on  receipts  of  interstate  telegrams.  .Ill,  I 
Fixing  tax  per  mile  upon  line  of  telegraph  company  doing  interstate 

business Ill,  13 

Ordinance  imposing  tax  on  telegraph  company Ill,  52,  56 

Statute  authorizing  license  fee  of  telegraph  company Ill,  56 

Taxing  telephone  company  doing  interstate  business  upon  gross  re- 
ceipts     m,  9 

CONTRACT — See,  also.  Discrimination. 

Telegraph   company  contracting  to  furnish   correct   information,   not 

excused  because  misinformed I,  147,  208 

Contract  respecting  ''futures,"  illegal,  and  no  basis  of  damages . .  II,  496 
Contract  for  furnishing  "ticker,"  held  unreasonable,  in  respect  to  re- 
moval of  instrument,  at  discretion II,  373 

Contracts  for  exclusive  right  to  maintain  telegraph  line  along  railroad 

right  of  way,  held  void  for  various  reasons I,  250,  288,  306,  402,  601, 

623,  677,  721. 

Held  ineffective  to  bar  right  of  eminent  domain I,  190 

Held  valid,  as  not  creating  monopoly  or  repressing  competition.  .1,  246 
Contract  of  board  of  electrical  control   with   subway  company,   held 

illegal    Ill,   132 

Contracts  of  American  Bell  Telephone  Company  with  local  companies, 

considered  and  explained Ill,  26 

Contracts  of  railroad  with  telegraph  companies,  construed....!,  194, 
246,  395;  III,  854n. 


886  AMEEICAN  ELECTRICAL  CASES.       [vol.  7 

[The  Roman  numerals  indicate  the  volume.'i 

CONTRIBUTORY  NEGLIGENCE — See  Dangerous  Appliances,  C,  D; 
Electbic  Street  Railway,  Recipbocal  Duties  (2),  (4);  Tn«- 
GEAPH  Company  (11). 

DAMAGES — See  Telegraph  Company  (12). 

DANGEROUS  APPLIANCES. 

a.  injury  by  electricity. 
(1) — Degree  of  Care. 

Perfect  insulation  and  protection  required  at  places  of  probable  con- 
tact with  wires VI,  266;  VH,  62L  571 

Perfect  protection,  where  persons  have  right  to  be   for  business  or 

pleasure VII,  587 

Protection  to  persons  where  liable  to  contact VII,  576 

Utmost  care  in  construction,  inspection  and  repair V,  264,  278 

Highest  degree  of  care Vll,  487,  630,  642 

Highest  d^^ree  of  care  commensurate  with  danger VI.  302n 

High  degree  of  care   VI,  276;   VII,  529 

Very  great  care V,  318;  VII,  583 

Bound  to  make  streets  for  travelers'  lawful  use  substantially  safe  as 

before VI,  210 

Reasonable  care  to  protect  person  where  reasonably  probable  to  be 

working VI,  262;  VII,  557 

All  care  that  reasonable  person  can  take VII,  622 

Bound  to  use  ordinary  care  and  skill  both  to  public  using  streets  and 

to  any  one  where  he  hds  a  right  to  be V.  325 

Bound   to  at  least  ordinary  diligence  to  protect  employes   of  other 

companies V,  312;  VI.  271.  275 

Degree  of  care  commensurate  with  danger   VII,  487 

Only  ordinary,  depending  on  circumstances VTI.  752n 

To  employe  of  another  company,  only  ordinary VII,  746 

Bound  to  use  approved  devices  for  arresting  lightning  if  danger  rea- 
sonably apprehended    VII.  707 

Bound  to  use  known  appliances  and  care  to  protect  customers  and  the 

public VII,  754n 

Bound  to  protect  electric  light  wires,  employing  sufficient  men   and 

proper  devices,  after  storm VII,  433 

Company  furnishing  electricity  responsible,   ownership   of   wires   im- 
material   VII,  588 

Telephone  company  deemed  to  have  special   knowledge  and   skill   in 

maintaining  and  operating  line VII,  707 

Cannot  escape  liability  because  wire  moved  by  extraneous  cause .... 
VII,  609. 

Not  obliged  to  constantly  patrol  line VII,  665 
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CONTRIBUTORY  NEGLIGENCE—  ( Continued ) . 

Not  bound  to  insulate  wires  where  person  not  expected  to  go. . .  .VII, 
598,  611,  751n. 

Electric  light  company  not  bound  to  protect  telephone  linemen  on  roof 

merely  crossed  by  wires V,  300 ;  VII,  568 

Held  responsible  for  failure  to  insulate  on  roof VII,  752n 

Bound  to  anticipate  danger  of  dead  wire  breaking  and  falling  on  live 

one  VII,  763n 

Wires  down  several  hours  after  sudden  storm  not  negligence  per  9e. . . . 
VII,  605. 

Not  negligent  to  use  single  rather  than  braided  wire VII,  447 

Not  responsible  to  person  who  breaks  down  and  exposes  wire . .  VII.  529 

No  duty  to  man  killed  in  company's  yard VII,  754n 

No    recovery    in    absence    of    notice    of    defect   or    time    it    had    ex- 
isted     VII,  753n 

Not    liable    where    fire    caused    by    defective    wiring    done    by    an- 
other        VII,  715 

Knowledge    of    superintendent    or    employe    not    imputed    to    com- 
pany        VIL  715 

Degpree  of  care  to  protect  against  fire VII,  754n 

Circumstances  warranting  submission  to  jury VII,  447 

(2) — ^Res  Ipsa  Loquitur. 

Injury  by  contact  with  wire  where  insulation  defective,  where  person 

liable  to  be,  conclusive  proof  of  negligence VI,  255 

Fact  that  live  wire  hangs  within  reaching  distance  of  street  or  side- 
walk raises  presumtion  of  negligence V,  264,  278,  VI,  210,  302n; 

Vn,  447,  473,  508,  524,  535,  594,  661.     . 

Horse  injured  in  street  by  shock  from  trolley  railway VI,  234; 

vn,  444. 

Leaving  electric    light  wire    ungiiarded  on  pavement  while  altering 

lines  VII,  663 

Improper  insulation  on  roof,  where  persons  liable  to  work V,  325 

Wires  too  low  on  roof  where  persons  liable  to  work V,  318 

Insi^lation  abraded  by  contact  with  iron  brace,  where  person  liable 

to  be VII,  456 

Live    wire    endangering    property    and    injury    while    trying    to    re- 
move   VII,  4^3 

Uninsulated  wires,  insulation  required  by  ordinance VTI,  644 

Trolley  car  in  blaze  of  fire  and  passenger  injured.  VII,  675,  677,  683,  692 

Passenger  injured  by  electricity  from  car IV,  332 

Testimony  insufficient  to  necessarily  overcome  presumption . . .  VII,  535 
Advantage  of  rule  not  lost  by  allegation  in  pleading VII,  661 

(3) — Joint  Liabiijtt. 

Telephone  wire  broken  and  fallen  upon  unguarded  trolley  wire;  joint 
action  sustained Ill,  477 ;  VI,  210,  217,  223 
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CONTRIBUTORY  NEGLIGENCE—  ( Continued ) . 

Same,  questions  for  jury VU,  543 

Telephone  and  electric  light  companies,  wires  crossing  without 
guards   VII,  626 

Telegraph,  electric  light  and  trolley  railway,  proximity  of  wires, 
VII,  602. 

Electric  light  company  and  city,  broken  wire  in  street  three  weeki, 
joinUy  liable   VII,  5S9 

Electric  light  and  telephone  companies,  judgment  for  one  and  against 
the  other VII,  746 

(4) — Im  Genebal. 

Telephone  wire  hanging  in  highway,  proximate  cause  of  injury  bj 
lightning IV,  342 

Telephone  company  liable  for  injury  from  wire  hung  by  it  upon  eleetrie 
light  pole  though  removed  by  light  company IV,  349 

Trolley  company  responsible  where  horse  killed  by  shock  caused  b^ 
trolley  pole  breaking  telephone  wire IV,  362 

Railway  company  not  liable  for  shock  from  telephone  wire  broken  and 
falling  on  trolley  wire IV,  367 

Boy  not  deprived  of  remedy  as  "traveler"  because  playing  in  street 
when  injured   IV,  372 

Person  picking  up  loose  telephone  wire  to  remove  it  from  street,  not 
deprived  of  statutory  remedy  as  "traveler" IV,  374,  377ii 

Trespasser  cannot  recover TV,  378 

Electric  light  company  negligent  for  leaving  live  wire  on  ground  at 
street  crossing  V,  272 

Broken  telegraph  wire  falling  across  electric  light  wire,  negligence  and 
proximate  cause  for  jury V.  283 

Whether  electric  railway  company  bound  to  maintain  guard  wires, 
question  for  jury V,  293 

No  recovery  to  person  injured  by  electric  light  wire,  there  being  no 
privity  of  contract V,  332 

Lineman  of  one  company  injured  by  shock  from  wires  of  another, 
question  of  negligence  for  jury V,  312 

Telephone  company  held  liable  for  barn  burned  by  lightning  conducted 
over  unused  wire V,  335 

Evidence  sufficient  to  warrant  decision  that  telephone  wire  charged 
through  feed  wire  of  railway VI,  210 

Inference  that  telephone  wire  charged  from  trolley  wire  warranted, 
without  direct  evidence  of  contact VI,  217 

Maintenance  of  uninsulated  electric  light  wire  in  street  crowded  with 
live  wires,  warrants  finding  of  negligence VI,  242 

Same,  on  reel,  at  foot  of  electric  light  pole,  gro«s  negligence.  .  .  .VI,  2.*58 

Instructions  to  jury  held  not  reversible  error VI,  24o 

Circumstances  sufficient  to  warrant  inference  of  death  by  shock,  VI,  271 
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CONTRIBUTORY  NEGLIGENCE—  ( Continued ) . 

Fact  of  insulation  is  evidence  that  company  knew  danger VI,  275 

Fact  of  apparent  insulation  calculated  to  inspire  reliance  upon  safety 

of  wire VI,  275 

Trolley  company  not  bound  to  anticipate  accident  to  electric  light 

lineman  VI,  285 

Negligence  in  maintenance  of  wires  proximate  cause  of  injury,  VII,  433 
Plaintiff  bound  to  establish  that  injury  not  only  might  have  been,  but 

was,  due  to  negligence VII,  447 

Question  whether  injury  by  shock  and  if  so  from  what  wires,   for 

jury    VII,  456 

Complaint  alleging  dangerous  wires,  duty  to  secure  them,  default  and 

injury,  sufficient VII,  473 

Evidence  inadmissible  under  such  pleading VII,  473 

Insulation  worn  so  current  carried  to  guy  wire,  question  of  negligence 

'for  jury VII,  483 

Question  of  negligence  ordinarily  for  jury VII,  487 

City  liable  where  shock  due  to  act  of  officer VII,  505 

Not  released  because  maintainers  of  wire  also  liable VII,  505 

Unprotected  wires  attached  to  insulator  under  window,  question  of 

negligence  for  jury VII,  515 

Proximate  cause  condition  of  wire,  not  act  of  boy  coming  in  contact 

with  it VII,  515 

Duty  of  company  to  know  linemen  of  other  companies  may  touch  their 

wires    VII,   521 

Question  for  jury  whether  fall  caused  by  shock VII,  535 

Failure  of  trolley  company  to  use  guard  wire,  question  for  jury 

VII,  643. 

Shock  from  electric  lamp  in  house,  question  for  jury VII,  548 

Questions  of  reasonable  anticipation  of  danger  and  proximate  cause, 

for  jury VII,  581 

Both    negligence   and    nuisance   pleaded,    recovery    proper    on    either, 

VII,  681. 

Person   injured  not  trespasser  on   rights   of  electric  light  company, 

maintaining  wires  without  authority VII,  581 

Ordinance  insufficiently  pleaded VII,  598 

Negligent  in  maintenance  of  wires  from  transformer  to  building 

VII,  617. 

Leaving  unused  electric  light  wire  for  months,  question  of  negligence 

for  jury VII,  622 

Ownership  of  wire  immaterial VII,  630 

One  company  not  liable  to  employe  of  another,  the  latter  assuming 

risks  of  danger  to  employes VII,  639 

Evidence  of  defective   insulation   and   "spitting   fire"   erroneously   re- 
jected  VII,  642 

Notice   of   defective   insulation    presumed    from    duration    and    public 

knowledge  VII.  044 
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Wires  so  near  that  contact  possible  by  sagging,  question  for  jurj 

Vn,  661. 

Liability  for  injuries  from  uninsulated  lamp  avoided  by  intervening 
agency   VU,  657 

Question  of  diligence  in  means  of  detecting  broken  wires  during  stomi. 
for  jury VII,  661 

ELnowledge  of  danger  presumed  from  proximity  of   heavily   charged 
wires  to  wires  reaching  sidewalk VII,  672 

Injury  by  lightning  conducted  by  wire,  question   for   jury   whether 
negligence  or  act  of  God VII,  696 

Injury  by  lightning,  evidence  sufficient  to  warrant  finding  of  n^li- 
gence VII,  707 

City  liable  for  injury  from  broken  patrol  wire,  charged  by  contact 
with  light  and  trolley  wires VII,  752n 

Negligence  of  city  approximate  cause,  though  apt  of  railway  employe 
intervened  VII,  752n 

Negligence  of  electric  company  proximate  cause,   though  wire  broke 
through  defect VTI.  753n 

Company  liable  for  killing  animal  in  street VTI,  753n 

Evidence  insufficient  ^to  warrant  recovery VTI,  754n 

Person   placing  wire  cannot  escape  by  transferring   to   company   of 
which  he  is  president  and  chief  owner VII,  754n 

No   presumption   of   negligence   from   unexplained    breaking   of   wire 
frightening  horse  by  noise  and  flash VII.  75.5n 

B.    INJURY  OTHER  THAN  BY  ELECTRICITY.] 

Companies  not  insurers  of  safety  of  streets,  but  bound  to  proper  con- 
struction and  maintenance I,  259 

Bound  to  remove  wires  fallen  into  street I,  762 

Driver  of  fire  engine  not  deprived  of  remedy,  because  out  of  traveled 

street Ill,  466 

Duty  of  electric  light  company  as  to  care  of  street  lamps V,  357n 

Duty  of  telegraph   company  as   to   appliances   used   by   other   com- 
pany     V,   357n 

Wire    fallen    in    street    and    injury    occurring,    prima    facie    negli- 
gence    rV,  401n 

Falling  of  insulator  in  street,  prima  facie  negligence VI,  303 

Fall  of  iron  ear  used   to  attach  guy  to  trolley,  prima  facie  negli- 
gence        IV,   381> 

Action  based  on  falling  of  pole,  condition  of  neighboring  poles  cannot 

be  proven  I,  133 

Breaking  of  pole  not  proximate  cause  of  injury I,  310 

Damages  allowed  for  explosion  of  electrical  apparatus IT,  337 

Damages  allowed  for  collision  of  carriage  with  guy  wire 11,  299 
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Electric  light  company  using  other  company's  pole  with  municipal 
consent,  not  liable  over  to  city II,  303 

Telephone  company  liable  for  injury  by  guy  wires,  though  in  place 
where  travel  forbidden Ill,  466 

Pleading  showing  collision  with  pole  by  runaway  horse,  held  to  state 
no  cause  of  action   Ill,  471 

Damages  allowed  for  fright  to  horse  by  removing  telegraph  wires 

ni,  474. 

Electric  light  company  held  liable  for  injuries  by  defective  pole  break- 
ing       Ill,  479 

Brakeman  injured  by  low  telephone  wire,  telephone  company  and  rail- 
road jointly  liable   IV,  392;  V,  342 

Telephone  pole  not  proven  to  have  fallen  by  removal  of  guy  wires 

IV,  40  In. 

Injury  by  falling  upon  telegraph  pole,  judgment  for  plaintiff  af- 
firmed    V,  402 

Injury  by  collision  with  trolley  post  wrongfully  nuiintained,  recovery 
proper   IV,  398 

Whether  trolley  post  constituted  defect  in  street,  question  for 
jury   V,  346 

Trolley  company  must  protect  public  regardless  of  expense;  must  re- 
pair wires VI,  301n 

Boy  killed  by  sudden  raising  of  feed  wire  from  street,  non-suit  im- 
proper    VI,  318 

Post  and  guy  wire  in  carriage-way  dangerous  obstruction VI,  322 

Injury  by  switch-stick  flying  from  hands  of  trolley  car  conductor,  ques- 
tion for  jury VI,  329 

Injury  by  electric  light  pole  falling  while  employes  taking  it  down, 
question  for  jury  VI,  332n 

Trolley  railway  negligent  in  placing  guy  wires  over  steam  railway 
track   VI,  333n 

Telephone  company  not  liable  for  fall  of  insulator  of  another  company 
on  its  pole VII,  761 

Or  for  broken  wire  of  messenger  company  strung  on  its  poles,  VII,  765n 

City  not  liable  for  falling,  of  electric  light  pole VII,  768n 

Telephone  company  not  liable  for  improperly  locating  poles,  unless 
safety  of  traveler  endangered   VII,  768n 

Horse  injured  by  wire  in  street,  question  for  jury VII,  768n 

£3ectric  light  and  telephone  companies  both  liable  for  fallen 
pole    VII,  768n 

C    CONTRIBUTORY  NEGLIGENCE. 

(1) — ^AcTs  Held  to  Be. 

Walking  into  live  wire  emitting  sparks VI,  301n 

Voluntarily  touching  wire  to  prove  not  charged VII,  75 In 
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(2) — ^AoT8  Held  Not. 

Driver  of  float,  veering  to  avoid  collision  with   wagon,  coming  into 

contact  with  electric  light  wire HI,  471 

Going  under  instead  of  over  electt^c  wire  on  roof IV,  381 

Taking  hold  of  apparently  dead  wire  on  sidewalk Y,  264 

Mother  attempting  to  remove  child  from  live  wire VU,  515 

Telephone  lineman,  ignorant  of  defective  insulation  of  electric  lig^ 

wire   Vn,  644 

Erection  of  building  on  one's  own  land,  dangerously   near  wires  ii 

street   VII,  691 

Person  where  he  has  a  right  to  go,  proper  insulation  presumed,  Vli,  642 

(3) — Acts  Held  Not,  peb  se;  Question  fob  Jury. 

Failure  to  notice  electric  light  wire  on  sidewalk III.  857i 

Person  killed  by  live  electric  wire,  though  previously  warned V,  271 

Lineman  on  roof  failing  to  see  uninsulated  wires V,  300,  312 

Person  on  roof  failing  to  see  wires V,  318 ;  VU,  75li 

Policeman  trying  to  push  broken  wire  from  street VI,  242 

Lineman  touching  span  wire  charged  from  trolley  wire VI,  348 

Conductor  killed  by  contact  with  trolley  post VI,  377 

Trying  to  remove  live  wire,  though  emitting  sparks  and  blaze,  to  pro- 
tect property    VII,  433 

Failure  of  lineman  to  wear  rubber  gloves VII,  456,  651 

Attempting  to  replace  insulator  on  support \T[I,  515 

Failure  to  avoid  wire  in  street VII,  503,  626 

Attempting  to  put  out  fire  in  awning VII,  622 

Sitting  under  telephone  during  thunder  storm VTI,  707 

D.     INJURY  TO  EMPLOYES." 

Telegraph  company  negligent,  furnishing  unsafe  appliances,  and  line* 

man  not  negligent II,  344 

Electric  light  company  not  negligent  in  causing  death  of  employe,  but 

employe  negligent II,  358 

Similar  action,   questions  of  negligence  and   contributory    negligenee 

for  jury   II,  361 

Injury  to  lineman  of  electric  light  company,  charge  to  jury.  .  .  .II,  365 

Electric  light  wires  of  one  company  crossing  in   contact,    insulation 

worn  off,  one  circuit  alive  and  employes  set  to  handling  with  bare  handi 

wires  of  dead  circuit,  inexcusable  negligence IJI^  491 

Breaking  of  cross-arm  assumed  risk  of  employment iv,  402 

Questions  of  pleading  and  evidence lY,  405i 

City  not  liable  to  lineman  upon  fire  alarm  system V,  358 
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To  recover  for  latent  defect  in  telegraph  pole,  must  show  company 
knetw  or  should  have  known  of  defect V,  360 

Action  for  death  of  employe  in  fire  caused  by  defective  insulation, 
eomplaint  held  sufficient V»  366 

Lineman  discarding  rubber  gloves  assumes  risks  of  employment^  V,  369 

Employe  injured  by  car  running  into  tower  wagon,  question  of  negli- 
gence for  jury V,  373n 

Conductors  of  two  electric  railway  cars  on  same  road  fellow-servants; 
common  employer  not  liable  for  injury  to  one  by  negligence  of  the 
other   V,  374;  VI,  396n 

Company  liable  for  injury  to  lineman  by  shock,  trolley  crossing  span 
wire   VI,  348 

Circumstances  construed  as  "defect  in  condition  of  machinery".  .VI,  364 

Degree  of  care  to  furnish  servant  safe  appliances,  measured  by  danger 
of  forces  employed  VI,  357 

Injury  by  shock  from  defective  insulation,  question  for  jury.  .VI,  357 

Charge  held  erroneous  as  tending  to  base  liability  upon  danger  rather 
than  negligence  VI,  352 

Bill  of  particulars  required  as  to  appliances  in  general  use  and  neces- 
sary to  employe's  safety VI,  341 

Bill  of  particulars  denied  as  to  defective  construction  and  negligent 
maintenance  of  lamp VI,  341 

Injury  to  lineman,  facts  sufficient  to  warrant  judgment  for  plain- 
tiff    VI,  338 

Failure  to  wear  rubber  gloves  while  trimming  electric  lamps  in  day- 
time not  contributory  negligence  per  se VI,  367 

Track  repairer  and  motorman  fellow-servants VI,  388 

Lineman  assumes  risk  of  improperly  guyed  pole VI,  393n 

Tree  not  appliance  for  defective  condition  of  which  company  liable, 
VI,  368. 

Judgment  of  nonsuit  affirmed  in  action  for  death  of  motorman  by  con- 
tact with  pole VI,  394n 

Erection  of  telegraph  pole  so  near  track  as  to  endanger  employes  is 
Diligence   VI,  394n 

Employe  does  not  assimie  risk  of  telegraph  pole  dangerously  near 
track    VI,  394n 

Risk  of  climbing  pole  without  previous  inspection  incidental  to  line- 
man's service  VI,  370 

Question  of  sufficiency  of  appliances  for  stopping  trolley  car,  proper 
for  jury  under  given  instructions VI,  394n 

Lineman  not  chargeable  with  knowledge  of  latent  defect  in  pole .... 
VI,  393n. 

Motorman  assumes  risk  of  defective  brake,  but  not  of  necessity  for 
sand  VI,  381 

Conductor  killed  by  contact  with  trolley  post,  question  for  jury 
whether  danger  obvious  and  assumed VI,  377 


894  AMERICAN  ELECTRICAL  OASEa       [voi 

[I%«  Roman  numeraU  indicate  the  colume.) 
CONTRIBUTORY  NEGLIGENCE — (Continued). 

Conductor  ftsauraes  risk  of  falling  from  trolley  car  and  pmripg  a 
wheel«  VI, 

Evidence  of  employment  of  incompetent  motorman  insufficient,  VL 

CircumetAncea  insulBcient  to  charge  railway  company  with  deat 
motorman  VT, 

Employe  cannot  recover,  if  he  ful  in  hie  duty  of  inspection.  .VII, 

Knowing  danger,  no  right  to  rely  on  foreman's  asaurmnce  of  Mfety 
VII,  738. 

Doubt  whether  ahodc  due  to  lightning  or  induction,  no 
oovery VH, 

High  degree  of  care  due  employe  using  machinery  operated  1^  ' 
trieity   VH, 

Duty  cannot  be  delegated  to  independent  contractor Vil, 

Circomstances  suffident  to  advise  employer  of  danger  from  fa 
insulation    VTI, 

Evidence  of  previous  shocks  from  same  machine,  proper VU, 

Company  not  bound  to  inform  employe  of  greater  danger  in 
weather   VU, 

Full  duty  performed  when  switch  furnished  and  lineman  informed, 
vn,  7*6. 

Danger  of  shock  from  crossed  wires  known  risk  of  employment,  VU, 

Telephone  company  not  bound  to  inspect  and  test  appliances  of  i 
way  company  occupying  same  poles Vil,  "i 

Injury  by  defective  brookline,  company  not  absolved  as  mattei 
law  vn,  7 

Incompetence  of  fellow  employe  to  knowledge  of  company,  qnesUiM 
jury   vn,  7 

Telephone  company  bound  to  inspect  electric  light  poles  on  whid 
BcndB  linemen VII, 

Lineman,  knowing  his  duty  to  inspect,  omit*  it  at  his  peril .  .  VJl,  7: 

Lineman  asBumea  risk  of  decayed  pole  under  ground Vn,  71 

Street  railway  company  must  inspect  poles  of  another  company  wl 
its  linemen  go   VII,  7: 

Lineman  thrown  from  polo,  recovery  not  warranted VII,  7! 

Company  liable  for  employment  of  incompetent  men  to  erect  poles. 
VII.  787n. 

Linemen  injured  by  breaking  cross-arm,  question  of  negligence  i 
contributory  negligence  for  jury ^^I,  7l 

DISCRIMINATION. 

Contract  of  railroad  company  granting  exclusive  right  of  way  to  i 
telegraph  company,  void V,  207,  689;  VI,   171.  I 

Telegraph  company  must  charge  only  reasonable  rates  under  like  e 
ditions;   different  conditions  may  justify  different  rates V,  ( 
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Not  bound  to  furnish  market  reports  or  tickers  to  bucket-shops .... 
II,  376,  381,  389. 

Not  bound  to  impart  information  forbidden  by  contract  with  stock 
exchange    VII,    828 

Stock  telegraph  company  cannot  discriminate I,  621;  II,  375 

Telegraph  company  does  not  discriminate  against  telephone  company 
by  refusing  its  messages VH,  854n 

Telephone  company  is  public  servant  and  cannot  discriminate,  I,  305n 
700;  n,  14,  27,  394;  VII,  838,  860. 

Contract  of  parent  with  local  telephone  company,  discriminating  be- 
tween tel^praph  companies,  void.. I,  299,  304n;  II,  404,  407,  416,  426; 
ni,  633;  IV,  679. 

Contra,  statutory  duty  to  not  discriminate  being  subject  to  contract 
rights I,  390,  857n 

Clause  in  statute,  permitting  discrimination  among  telegraph  com- 
panies, construed  and  applied I,    81 

Statute  prohibiting  discrimination  by  telephone  companies  con- 
strued   VI,  694 

Telephone  company  cannot  evade  statute  forbidding  discrimination, 
by  adopting  "public  stations"  system Ill,  629 

Telephone  company  not  required  by  New  York  statute  to  permit  an- 
other to  use  its  lines  as  part  of  its  own  system VII,  864n 

DUTY  OF  ELECTRICAL  COMPANIES — See  Dangerous  Appliances. 

DUTY  OF  ELECTRIC  STREET  RAILWAY  COMPANIES— See  Electric 
Street  Railway,  Reciprocal  Duties. 

DUTY  OF  PASSENGERS — See  Electric  Street  Railway,  Reciprocal 
Duties  (2). 

DUTY  OF  TELEGRAPH  COMPANIES — See  Telegraph  Company. 

DUTY  OF  TRAVELERS — See  Electric  Street  Railway,  Reciprocal 
Duties  (4). 

ELECTRIC  LIGHT — See,  also.  Abutting  Owner  (2),  Appliances  as 
Property,  Dangerous  Appliances,  Eminent  Domain,  Interference, 
Municipal  Control  (3),  Municipal  Corporation,  Nuisance, 
Taxation. 

Companies  are  manufacturing  corporations,  so  may  consolidate  under 
statute Ill,  504 

Are  manufacturing  corporations  and  so  exempt  from  taxation .... 
IV,  663 ;  VI,  653. 
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Contra   V,   857n;   VI, 

Company  owning  and  leasing  patente,  but  not  runniDg  wires  or 

uiBhing  light,  not  exempt  aB  above VI, 

la  manufacturing  corporation  within  condemnation  law IV, 

Doing   public   lighting,   not   therefore   exempt   from    Mechanics' 

Act ,. IV, 

Empowered   U>   operate   in   separate   territories,    cannot    contract 

mutual  supply  at  common  boundary V, 

Injunction  to  suppress  competition  denied Ill, 

Certain  companies  prohibited  by  charter  from  electric  li^t  basin 
also  not  "gone  into  operation" Ill, 

ELECTRIC  STREET  RAILWAY — Sn  hext  title;   see,  ai^o,  Abcti 

OwNEB  (3),  APFUaNCES  AS  Pbopebtt,  Constitutiokai.  Law,  Daici 

ous  Afpliarcbs,  Ehinutt  DoitAu,  Intebfebence,  Mdnicipal  Cotii 

(4),  Municifai.  CoBFOKATTona,  NmaANCE,  Tbecs,  Tbespabs. 

Company  entitled  to  iDJunctioD  against  cutting  wires   in  remova 

building V 

Compensation  for  using  track  of  cable  road VI 

OroMing  Steam  Baittoay. 

Legislature  may  permit,  without  providing  for  compensation . .  IV,  S 

V,  246. 

Company  using  street  with  municipal  consent,   may   croM  with 

making  compensation  V, 

New  York  statute  regulating  intersecting  railroads  applies  to  elect 

IV,  230;  V,  20ln. 

Injunction   denied,   trolley   wires   being   sulftcientty    elevated    for   I 

passage  of  steam   cars V. 

Cannot  be  compelled  to  use  other  than  statutory  safeguards. . .  .V,  : 

Injunction  to  restrain  crossing  denied V, 

Same  granted    V,  2^ 

Right  to  crOHH  subject  to  power  of  court IV,  2' 

Power  of  court  only  to  regulate IV,  250n,  Bi 

'    Permitted   to   cross  at  grade,   cannot  cross  by  viaduct   or  where 

street  crossing   VI, 

Application  of  New  York  Railway  Law  to  electric VI,  H 

ELECTRIC  STREET  RAILWAY— RECIPROCAL  DUTIES, 
{ 1 )  Duty  of  Company  to  Passbnoeii. 

As   common   carrier,   bound    to   more   than   ordinary   care   and   sl> 

IV,  332;  VI,  424. 

Bound  to  greater  diligence  than  evpr  attended  use  of  hor»e  cars.  IV.  4 
Degree    of    care     that     of     prudent     person     skilled     under     circv 

stances   V,  i 
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ELECTRIC  STREET  RAILWAY— (Ccmtinued). 

Liable  for  concurrent  negligence  of  servants  and  third  persons.  .V,  407 

Permission  to  stand  on  step  implied  assurance  against  dangerous 
speed   V,  422 

Negligence  to  carry  beyond  seating  capacity  and  permit  on  plat- 
form and  steps  V,  407 

Negligent  to  run  on  slippery  track  down  grade  at  uncontrollable 
speed   VI,  462 

Negligent  to  run  around  curve  so  fast  as  to  throw  passengers  off, 
VI,  424. 

Negligent  to  proceed  when  injury  to  passengers  by  collision  immi- 
nent      VI,  429 

Liable  for  injury  to  passenger  by  collision  due  to  negligenoe  of  motor- 
man   rV,  423 

Negligent  to  suddenly  start  car  while  person  boarding IV,  429,  439 

Bound  to  allow  time  to  safely  alight V,  387,  612n;  VI,  456n 

Neglegent  to  stop  and  hold  car  at  place  where  boarding  it  would  be 
dangerous  VI,  467n 

Duty  to  wait  for  persons  to  board  not  limited  to  the  one  hailing 
the  car IV,  409 

Not  negligent  to  start  after  reasonable  delay  at  station,  conductor 
having  no  notice  of  intent  to  alight IV,  433,  456 

Company  not  bound  by  employes'  practice  of  slowing  cars  to  allow 
passengers  to  alight VI,  467n 

Owes  duty  of  safe  passage  across  track  at  street  crossing  without 
peril  from  its  acts VI,  436 

Conductor  not  bound,  in  absence  of  special  danger,  to  help  able- 
bodied  passenger  to  alight IV,  462n 

Not  responsible  to  passenger  alighting  where  car  stopped  by  ob- 
struction     IV,    433 

Not  negligent  stopping  car  near  excavation,  or  failing  to  notify  alight- 
ing passenger V,  428n 

Liable  for  injury  to  passenger  during  transfer V,  388 

Permitting  tree  near  track,  question  of  negligence  for  jury VI,  456n 

Running  car  rapidly  down  grade  and  around  sharp  curve,  question  of 
negligence  for  jury VI,  446 

Running  car  at  given  rate  of  speed,  without  further  evidence,  not  neg- 
ligence per  8e   V,  374 

Permitting  bank  of  earth  to  remain,  endangering  passengers  alighting, 
question  of  negligence  for  jury V,  428n 

Person  ceases  to  be  passenger  when  he  steps  from  the  car ....  IV,  476 ; 
VI,  561. 

Omission  to  use  barrier,  when  provided  and  customary,  implied  invita- 
tion to  passengers   IV,  454 

In  similar  case,  question  of  negligence  for  jury IV,  433 

Negligent  for  motorman  to  leave  platform  without  first  shutting  off 
power    VI,  396 

VOL.  VII — 57. 
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Negligent  to  leave  brake  handle 

Negligent  per  »e  to  provide  but 
switches 

Chargeable  with  knowledge  thkt 
when  electricitj  escaping 

To  prove  notice  of  unsafe  cond 
vious  breaking  proper 

Company  liable  for  n^ligenee, 
VI.  417. 

Fact  of  shock  by  contact  with  et 
of  negligence    

Evidence  of  passenger's  liabilit 
VI,  466n. 

Injury  due  to  fact  that  car  trai 
to  explain  cause 

Injury  due  to  Are  from  control! 
that  appliances  standard  and  USUI 

Car  "bucked;"  flames;  explosio: 
for   jury    

Flames  Ircon  controller  box  and 
injury  by  shock 

(2) — Ddtt  or  PABSEnoEB  to  Avo 

I^Bsenger  ali^ting  after  eeoonc 
of  her  own  act 

Person  attempting  to  board  cai 
not  passenger  as  to  degree  of  car 

Riding  on  foot-board,  not  boun 

More  care  required  to  board  mc 

Takes  risk  of  usual  and  necessary 

Riding  on  steps  of  crowded  car 
those  in  charge 

When  alighting,  not  bound  to 
dangerous  speed 

Whether  or  not  contributory  nc 
car,  question  (or  court 

Xot  Contributory  "Segligenoe  per  » 

To  attempt  to  board  slowly  moi 
V,  398;  VI,  404,  417. 

To  attempt  to  board  car  at  give 
To  alight  from  slowly  moving  i 
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To  attempt  to  board  car  by  front  platform IV,  439 

To  stand  on  platform IV,  458;  VI,  424,  446 

To  ride  on  running-board IV,  412,  449;   VI,  429 

To  pass  from  one  ear  to  another  when  in  motion IV,  329 

With  hands  impeded,  to    attempt    to    board    car    before    completely 

stopped rV,  462n 

Imperiled  by  sudden  starting  of  car,  to  jump IV,  46 In 

To  ride  standing  on  front  step  of  crowded  car V,  407,  414,  422 

Contra,  knowing  the  danger V,  374 

To  walk  on  track,  during  transfer,  without  looking  or  listening  for 

car   V,  388 

Contributory  Negligence  per  ae. 

To  board  car  when  in  motion IV,   409 

To  ride  on  steps,  car  running  six  miles  an  hour IV,  447 

To  ride  on  steps  when  standing  room  inside VI,  456n 

To  ride  on  bumper  at  rear  of  crowded  car VI,  444 

Alighting,  to  step  on  foot-board  and  stand  with  back  to  trolley  post, 

VI,  412. 

Under  given  circumstances,  question  of  negligence  in   alighting  for 

jury   V,  379,  428n 

(3) — ^DuTT  OF  Company  to  Traveler  in  Street. 

Mere  sounding  gong,  frightening  horse,  not  negligence Ill,  489 

Company's  easement  in  street  only  in  common  with  traveling  publi<S, 

IV,  473,  517. 

Though  its  rights  are  in  some  respects  superior IV,  490 

Other  than  at  street  crossings,  has  paramount  but  not  exclusive  right 

of  way I. rV,  506 

Right  approximates  that  of  exclusive  use IV,  534 

No  exclusive  right  to  use  part  of  street  occupied  by  its  tracks.  .V,  580, 

686,  602;  VI,  457,  619n. 

Nor  such  proprietary  right  as  limits  right  of  public  to  use  same  part 

of   street    V,    602 

Has  only  paramount  right V,  611n 

Has  not  even  paramount  right V,  610n 

Has  paramount  right  except  at  street  crossing V,  580 

Court  not  bound  to  charge  same V,  602 

Has  no  paramount  right  of  way  at  street  crossing IV,  506,  610 

Neither  car  nor  traveler  has  superior  right  at  crossing IV,  510; 

V,  530,  611n;  VI,  527,  542,  617n. 

No  superior  right,  except  being  confined  to  track  travelers  must  some- 
times yield   VI,  498,  610,  598 

Has  qualified  right  of  way VI,  488 
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Travelers  and  motormen  hftre  reciprocal  du^  to  &void  «oilieioB. . 

403,  eofl,  6ie;  VI,  498. 
Both  held  to  greater  care  than  in  cau  at  tiorae  cars  or  ordlna 

hides IV,  46 

Companiea  granted  great  privilcgea  and  bound  to  great  care.  .V 

Must  use  care  proportioned  to  danger V 

Bound  not  only  to  care  to  avoid  injuring  peraon  seen  on  trad 

to  vigilance  in  discovering VI, 

Motonuen  should  take  all  reasonable  care  to  avoid  collision  wi' 

hides  or  persona  in  front  of  car IV, 

Should  warn  bj  gong  or  otherwise I\ 

Should  bring  ear  under  control,  and  stop  if  necessary I\ 

Seeing  wagon  crossing  track  ahead,  should  slow  up I\ 

Should  exercise  reasonable  care  for  those  unable   to   get  out  <i 

way  at  once IV,  490,  494, 

Should  slow  up  when  horscH  frightened IV,  531, 

Duty  is  of  ordinary  care,  in  proportion  to  danger V,  58! 

To  watch  for  pedestrians,  both  adult  and  children V 

To  be  vigilant  to  avoid  collision T,  612d;  VI 

To   exercise   constant   watchfulness   and   care   for    perBODS   ^pi 

ing  trade   V 

Especially  in  principal  street  of  ci^ 'V 

To  have  cars  under  control  when  approaching  crossing \ 

Seeing  young  child  on  track,  to  exercise  highest  degree  of  ckre.  A 
Must  take   every  precaution  to  avoid   injury  to   person   workin 

tween  rails   V 

Knowing  peril  and  able  to  avoid  it,  must  do  so  though  traveler  i 

gent  V,  446,  471,  602,  609n;  VI 

Rule  applies  only  when  sufficient  time  to  realize  and  avert  da 

V,  56. 

Rule  held  not  to  apply  in  given  place V 

Rule  applied  as  to  child  on  track V 

Rule  applies  only  where  person  injured  cannot  and  company  caa 

vent  injury   VI 

Presupposes  effect  of  prior  n^ligence  of  person  injured   might 

been  avoided  by  those  in  charge  of  car VI, 

Erroneous  to  charge  that  company  may  be  liable  though  plaintiff 

ligent  VI, 

Company  not  bound  to  protect  vehicles  from  injury,  however  cai 

the  driver   VI 

Seeing  person  on  track  ahead,  not  bound  as  matt«r  of  law  to  sb 

Doubtful  if  bound  to  sound  gong,  except  when  approaching  c 

ing  V, 

May  to  some  extent  assume  person  will  hear  gong  and  protect 

self  V. 
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Company  liable  if  motorman  Bhould  have  seen  peril  in  time  to  avoid 
injury   V,  436 

Evidence  sufficient  to  show  negligence  in  killing  colt V,  610n 

Facts  sufficient  to  charge  with  negligence  in  runniii^  over  person  lying 
on  track V,  610n 

Not  liable  for  frightening  horse,  unless  negligent  after  danger  dis- 
cerned    V,  431 

Not  liable  for  killing  child  running  from  behind  wagon  directly  in 
front  of  car V^  645 

Not  bound  to  stop  car  before  crossing,  to  look  and  listen V,  429 

Not  bound  to  exercise  same  care  toward  travelers  as  toward  paa- 
sengers    V,  613n 

If  driver  obliged  to  turn  on  track,  motorman  must  be  careful  to  avoid 
collision    V,  611n 

Company  responsible  for  motorman's  error  of  judgment  after  col- 
lision   V,  613n 

To  charge  with  negligence  for  excessive  speed,  must  prove  proper 
speed  and  that  used V,  613n 

Negligence  per  ae  to  run  car  in  city  street,  paying  no  attention  ahead, 

V,  617. 

Negligence  per  ae  to  run  at  speed  forbidden  by  ordinance V,  504 

Negligence  to  pass  children  on  or  near  track  at  great  speed V,  564 

Extraordinary  speed  and  no  effort  to  stop,  though  child  on  track  en- 
dangered,  question  for  jury V,   694 

Motorman  bound  to  use  means  seasonably  to  avert  accident  to  child  on 
or  near  track VI,  616n 

Right  to  assume  traveler  has  heard  warning  and  will  increase  speed  or 
turn  aside  VI,  460,  470 

Not  bound  to  anticipate  traveler  warned  will  attempt  to  cross  in 
front  of  car VI,  484,  619n 

Or  that  boy  will  jump  from  rear  of  wagon  and  step  on  trade  in  fronts 

VI,  492. 

Seeing  children  crossing  far  in  advance,  not  bound  to  stop  at  onoe^ 

VI,  652. 

Not  bound  to  anticipate  that  child  standing  in  gutter  will  suddenly 

step  in  front  of  car VI,  573 

No  recovery  if  accident  due  to  sudden  act  of  child VI,  616n 

Question  for  jury,  in  similar  case VI,   581 

Negligent  to  continue  car  and  sound  gong  when  horses  frightened  and 

unmanageable    VI,  589 

Mere  fact  that  horse  frightened  does  not  make  company  liable,  Vl,  476 
Not  negligent  for  slowing  instead  of  stopping,  seeing  fright  of  horse, 

VI,  619n. 

Bound  to  only  ordinary  care  to  prevent  injury  at  crossing VI,  473 

Finding  of  negligence  warranted  where  motorman  not  looking  ahead, 

VI,  569. 
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Negligent  to  run  or  witik  motormui  only,  coupled  witli  otlter 
cumstaneea   VI, 

Bound  to  Iiave  car  under  control  »nd  exercise  re&BOiUiIiIe  diligi 
VI,  M7. 

Bound  to  maintain  such  diatance  from  horse  car  in  front,  and  : 
speed  aa  to  avoid  colliaion VI,  t 

Great  apeed  between  croeainga  in  ci^  atreeta  requires  vigilant  1 
out   VI, 

Kot  n^ligence  per  aa  to  run  at  apeed  forbidden  by  ordinance.  •  -VI, 

Bound,  particularly  at  croaainga,  to  be  careful  and  watchful  ■  ■  ■  VI, 
'j  Bound  to  have  cara  under  control  when  approaching  croasing . .  VI, 

l  683. 

'-                                             Should  obaerve  whether  trade  dear,  and  Bound  gong,  when  near  ci 
ing    VI, 

Care  for  pedeatriana  when  recdring  or  diadiarging  panarmgrm  .VI, 

Not  bound  to  atop  or  slow  when  horse  shows  dgns  of  iints  ntr 
VI.  620n. 

Not  bound  to  alow  for  frightened  hora«,  unleas  actually  on  trad 
front  or  likely  to  go  there VI, 

Not  n^ligent  to  start  ear  in  ordinary  way  when  horae  is  dri 
past    VI,    t 

Not  negligent  because  in  emd'geney  motonuan  ehoee  one  rather  t 
another   appliance  for   atopping VI, 

No  duty  to  provide  fendera  between  motor  ear  and  trailer.  ■  .  .V, 

No  such  general  uae  of  fendera  in  1803  aa  to  make  their  non-use  m 
gence    VI, 

Omission  to  provide  aand.  question  for  jury VI. 

Proof  of  negligence  in  employing  motorman  or  equipment  of  car  w 
be  coupled  with  proof  that  accident  due  to  game VT.  6 

Cars  should  be  lighted  at  night IV, 

By  other  than  electric  light,  if  that  liable  to  go  out VI, 

Following  Acts  or  Omitsions  held  Negligent. 

Failure  to  ring  gong  when  approaching  crossing IV. 

Moving  car  suddenly  and  collision  with  wagon IV, 

Continuing  at  full  speed,  sounding  gong  when  nearing  frighte 
horse  driven  by  a  woman IV, 

KUing  do^,  without  attempt  to  atop  car IV,  . 

Rj.ining  at  dangerous   speed IV,   . 

Or  faster  than  allowed  by  ordinance TV, 

Running  in  dark  too  fast  to  stop  within  diatance  lighted  by  headllg 
IV.  490. 

Running  at  high  speed,  through  cut  made  by  company  and  betwi 
piles  of  earth  IV,  ■ 
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Running  at  high  speed,  narrow  and  busy  street,  steep  grade,  view  ob- 
structed,  insufficient   signal    IV,  481 

Running  at  high  speed  over  crossing  in  much  traveled  street.  .IV,  510 

Questions  of  negligence  for  jury IV,  514;  V,  459,  561,  613n; 

VI,  510,  527,  542,  581,  592,  618n. 

Questions  of  negligence  and  contributory  negligence  for  jury.  .V,  612n; 
VI,  547,  575,  617n,  618n,  619n. 

Miscellaneous  questions  of  practice,  evidence,  instructions  to  jury, 
damages,  &c V,  613n,  614n;  VI,  311,  614n,  616n,  618n,  619n,  620n 

(4)    DUTT  OF  TBiLVBLEBS  TO  AVOID  INJTTBT. 

Bound  to  d^pree  of  care  of  reasonably  prudent  man.  .V,  510;  VI,  617n 

Less  care  required  crossing  electric  than  steam  railway V,  445 

Locality  important,  strict  rule  relaxed  in  crowded  street V,  543 

Right  to  assume  usual  safeguards  wiU  be  employed  by  those  in  charge 

of  car V,  571 ;  VI,  514 

Right  to  assume  company  will  use  its  franchise  in  view  of  his  rights, 

VI,  457. 

Not  bound  to  wait  when  reasonable  to  suppose  time  to  cross  in  safety, 

V,  442. 

Must  not  obstruct  track,  knowing  approach  of  car VI,  523 

Need  use  reasonable  care  only,  in  view  of  specified  considerations, 

VI,  547. 

Must  exercise  reasonable  degree  of  care  and  watchfulness VI,  484 

Should  carefully  observe  movements  of  cars  and  strive  to  avoid  them, 
VI,  488. 

When  right  to  assume  car  will  stop  before  reaching  him VI,  618n 

May  not  rely  on  rule  of  company  requiring  cars  to  stop  before  passing 

each  other  VI,  532 

Boy  eleven  years  old  not  relieved  from  all  care  and  prudence.  .VI,  484 
Passenger  in  vehicle  not  chargeable  with  driver's  contributory  negli- 
gence   VI,  618n 

Rule  requiring  traveler  to  look  and  listen  before  crossing  applies  in 

only  limited  sense  to  electric  railways IV,  634 

Does  not  apply,  so  as  to  require  looking  both  ways IV,  481 

Applies  in  a  measure IV,  486,  523 

To  listen  alone  without  looking,  when  looking  would  have  avoided  in- 
jury, will  bar  recovery TV,  470 

Should  look  both  ways V,   641 

This  not  required  in  same  degree  as  in  case  of  steam  cars. . . . V,  409 

Bound  to  look  and  listen IV,  463;  V,  600;  VI,  460 

But  not  to  stop,  in  absence  of  special  circumstances.  .V,  602;  VI,  613ii 

If  traveler  both  look  and  listen,  burden  of  proving  place  with  better 

view  is  on  company V,  666 
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Not  bound  t«  Bame  diligenoe  aa  in  case  of  ateam  railw»f . .  .  .VI, 
616,  S42,  608,  613a. 

Boand  to  look  at  time  and  place  where  eSeetivB TI.  ( 

Not  bound  to  look  both  ways VI, 

Erroneoiu  to  charge  that  person  riding  in  vehicle  and  drirer  "1 
did  not  have  to  look" VI,  ( 

Held  Contribatory  SegUgenoe  per  ge: 

To  drive  joung  borae  near  electric  care  ta  teat  it Ill, 

To  go  upon  track,  without  looking  for  can IV,  601,  S 

To  croas  trade  in  middle  of  block,  without  pTecautiou IV, 

To  go  upon  track  in  covered  wagon,  unable  to  see  ear  or  hear  gi 

IV,  6«. 

To  leave  unguarded  team  on  trade IV,  490, 

To  drive  upon  track  without  looking  or  liBtaning T,  462,  486,  i 

VI,  561. 

To  fail  ta  look  for  two  hundred  feet  before  croaaing V, 

To  drive  on  track  when  view  obatmeted  and  rignal  could  not  be  bo 

V.  568. 

To  attempt  to  drive  off  trade  without  learning  proximity  of  approi 
ing  car  T, 

To  drive  long  distance  on  track,  meeting  many  cars,  bat  keeping 
lookout  for  those  behind V, 

To  drive  upon  track  so  near  approaching  car  that  motormau  can 
prevent  collieiou    V, 

To  attetupt  to  ctobb  'track  miBcalculating  distance V,  661 ;  VI,  i 

616n.  

To  run  upon  track  from  behind  car  on  parallel  trade,  without  la 
ing  for  car V,  536;  VI,  « 

To  jump  in  front  of  car  when  very  near,  though  seen  at  a  distai 

V,  539. 

To  walk  dote  to,  or  croBS,  trade,  without  looking  and  listening. .  VI, 

To  work  about  track  without  listening VI,  6 

To  ride  bicycle  on  track  without  looking  or  list«ning VI,  ' 

To  attempt  to  cross  in  front  of  moving  car,  knowing  danger.  .\1,  i 
To  drive,  horse  walking,  diagonallj  across  trade  in  front  of  cmr  ■ 

one  hundred  feet  away   Vi,  J 

Driving  on  track,  hearing  gong  and   seeing  car,   not   to  leave   tra 

VI,  470. 

Boy  riding  in  end  of  wagon,  being  warned,  to  jump  in  front  of  mov 
oar    VI,  . 

Mother  to  allow  young  children  to  play  in  street  where  cars  treqnen 
pass,  and  send  them  on  errands  acrose  trade VI.  { 

Various  circumstances VT.  el3n.  6I9n,  6i 

}fot  Contributory  Segligence  per  se;  ■ 

Mere  failure  to  look  before  going  on  track IV,  ; 

To  drive  on  narrow  space  beside  track IV,  54 
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To  drive  upon  track  in  front  of  car  at  rest,  though  knowing  it  would 

80on  start   V,  492 

For  driver  to  assume  he  could  cross  track  twenty-eight  feet  away, 

ahead  of  car  five  hundred  feet  away V,  528 

To  drive  upon  track  keeping  outiook  behind V,  611n 

Under  given  circumstances  to  step  upon  track  in  front  of  car.  .V,  612n 
Person  working  on  track  not  to  look  or  listen  for  three  minutes . .  V,  580 
Child  eight  years  old,  though  eui  juris,  to  cross  track  fifty  feet  ahead 

of  car   V,  617 

For  child  seven  and  one-half  years  old  to  run  across  track  in  front 

of  car V,  530 

For  child  six  years  old,  to  cross  track  without  looking  or  listening, 

V,  664. 

For  parents  to  allow  children  in  streets  traversed  by  railway,  \mder 
various  circumstances V,  624,  633,  661,  694,  610n,  613n;  VI,  671,  616n 

To  follow  custom  of  traveling  public  in  driving  upon  track,  when  street 
on  each  side  torn  up  for  repairs V,  436 

To  attempt  to  cross  track  in  front  of   cars  at  various   distances, 

VI,  614,  627,  642,  683. 

To  fail  to  look  in  both  directions  before  crossing VI,  436 

To  look  a  second  time  before  crossing VI,  598 

To  go  upon  track  without  looking  both  ways  when  attention  distracted 

by  nmaway    VI,    473 

Driving  on  track,  not  to  turn  out  when  warned  of  approaching  car, 

VI,  623. 

To  turn  on  to  parallel  track  to  let  car  pass VI,  505 

To  drive  on  track  in  dark,  foggy  night,  with  gulch  on  one  side . .  VI,  467 
For  blind  and  deaf  man  to  travel  unattended  in  street  where  railway, 

VI,  495. 
To  carefully  drive  yoimg  horse  in  presence  of  cars,  for  training,  VI,  488 

To  allow  horse  to  become  untied  and  stray  upon  track VI,  612n 

For  miscalculating  distance  and  time VI,  617n 

ELECTROCUTION. 

New  York  statute  not  unconstitutional Ill,  834,  841n,  842 

Massachusetts  statute  not  unconstitutional Vll,  817 

EMINENT  DOMAIN— See,  also,  Abuttino  Ownbb. 

Right  in  favor  of  one  telegraph  company  not  barred  by  contract  of 

railroad  company  with  another I,   190,   306 

Telegraph  company  must  pay  for  land  taken  by  condemnation . .  I,  448 

Half  rod  of  land  sufficient  to  condemn  for  telegraph  line I,  426 

Use  of  turnpike  may  be  condenmed  for  telegraph,  but  definite  por- 
tion prescribed    I,    343 

Statute  permitting  condemnation  for  telegraph,  but  providing  no 
means  for  payment,  void I,  32 
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Condemnation  proceedings  set  aside  for  failure  to  meet  Btatutory  r 

quirements    II,   2i 

Held  invalid  for  same  reason,  and  defect  not  waived II,  21 

Proceedings  to  condemn  for  telegraph  line  upon  bridge  over  navigab 

stream,  held  invalid  II,  21 

Same  enjoined,  since  proposed  use  would  interfere  with  draw . .  11,  27 
Telegraph  company  held  to  be  in  position  to  obtain  condemnatioi 

m,  854n. 
Injunction  denied  as  repugnant  to  right  of  eminent  domain,  .m,  32 
Telegraph  company  cannot  condenm  upon  railroad  right  of  way  undc 

statutory  language  "along  and  parallel  to" IV,  22 

Electric  light  plant  manufacturing  purpose,  and  so  included  in  stati 

tory  right  to  condemn IV,  57 

Electric  railway  cannot  condonn  against  abutting  owner  in  Pennsy! 

vania  V,  16 

Same  upon  turnpike  road  vdthout  municipal  consent V, 

Telephone  company  has  right  of  eminent  domain VI,  10 

Questions  of  amount  of  compensation VT,  120,  18 

See  memoranda  of  various  cases  on  condemnation  for  telegraph  lini 

on  railroad  right  of  way VII,  420 

EMPLOYES — See  Dangerous  Afpliaitoes  D,  Tblbgbaph  Company  (3). 

EVIDENCE — See,    also,    Teleobaics     as     Evidence,    TfcLEORAPH    Coi 

PANT  (14). 

Of  value  of  land  if  poles  not  erected,  not  proper  in  abutting  owner 
action  for  damages  by  telephone  in  street VI,  12 

In  action  for  injury  by  shock,  evidence  that  others  not  injured  s 
same  time  properly  rejected   IV.  33 

In  action  for  damages,  passenger  injured  by  trolley  wire  breaking 
proper  to  prove  prior  breaking VI.  44 

EXCLUSIVE  PRIVILEGE— See,  also,  Contract,  Discbihination. 

Grant  to  electric  company  should  be  construed  strictly  against  con 
pany   m,  49 

Over  street  for  continued  use  of  any  particular  kind  of  motor,  in 
proper    IV,  1 

Contract  of  railroad  with  telegraph  company  held  to  give  no  exch 
sive  privilege   IV,  23 

FIRE — See  Danoebous  Applla^nces,  A. 

FORGED  TELEGRAMS— See  Telegraph  Company   (16). 
FREE  DELIVERY  LIMIT— See  Telegraph  Company  (16). 
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HIGHWAYS — See  Abuttino  Owneb,  Municipal  Contbol. 
IMPROPER  LANGUAGE— See  Telephone. 

INJUNCTION — See  Abuttino  Owneb,  Eminent  Domain,  Intebfebence, 
Municipal  Ck>NTBOL. 

INJURIES — See  Dangebous  Appliancbs,  Elxctbic  Stbeet  Railway     i. 

INTERFERENCE  OF  ELECTRICAL  USES. 

Electric  light  company  enjoined  from  use  of  streets  injurious  to  tele- 
graph     I,  822 

Injunction  against  electric  railway  company  at  suit  of  telephone  com- 
pany, denied,  upon  various  grounds II,  307 

Preliminary  injunction  vacated  upon  security  given,  injury  not  prob- 
able   II,  323 

Electric  light  and  power  company  held  properly  enjoined  at  suit  of 
tel^praph  company Ill,  425 

Injunction  at  suit  of  telephone  against  railway,  denied  for  insufficient 
evidence  of  danger Ill,  360 

Telephone  against  electric  light  first  occupying  street,  denied.  .Ill,  364 

Telephone  against  electric  railway  denied,  latter  being  proper  street 
use  and  former  not Ill,  400,  443 

Telephone  against  railway  denied,  each  having  effective  remedy,  but 
railway  only  proper  street  use     Ill,  356 

Telephone  against  railway  denied,  plaintiff  having  more  effective 
remedy  Ill,  383,  408 

Telephone  against  railway  continued,  to  determine  who  should  pay  for 
metallic  telephone  circuit HI,  387 

Appeal  from  order  granting  injunction  in  same  suit  dismissed.  .Ill,  395 

One  electric  light  company  against  another,  injunction  improperly  dis- 
solved upon  denial  in  answer IV,  250 

In  similar  case,  perpetual  injimction  granted IV,  256 

Telephone  against  electric  railway,  injunction  denied  as  to  conduction 
and  induction,  but  granted  as  to  contact IV,  260 

Telephone  against  electric  railway,  improper,  since  latter  proper 
street  use  IV,  275 

Mandamus  granted  at  suit  of  telephone  against  electric  railway 
company,  later  in  field,  requiring  guard  wires IV,  289 

Telephone  company  allowed  to  recover  expense  of  protection  against 
railway,  as  to  conduction  and  contact,  but  not  induction IV,  297 

See  English  case  on  this  subject IV,  320n 

Omission  of  guard  wires  over  single  trolley  line  to  protect  telegraph 
and  telephone  wires,  not  negligence IV,  367 
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Electric  liglit  company  enjoined  at  suit  of  telephone   company  luT- 

iug  earlier  franehiae T,  26! 

Injunction  at  suit  of  abutting  owner,  injury  to  telephone  Mrrice  bj 

trolley  wire,  denied V,  15S 

Of  two  electric  light  companiee,  that  having  contract  for  public  light 

ing,  though  latest,  has  paramount  right VI,  19! 

Telegraph  company  right  miperior  to  electric  light  oompsny  later  ii 

occupation    VI,  20S 

Electric  railway  company  enjoined  at  iuit  of  telephone  company  fini 

in  occupation  VII,  40! 

Later,   if  either,   of  two   electric  light  companies,   limited   in   uk  o1 

f-  street  so  as  not  to  interfere  with  the  other VII,  41] 

''                                        One  trolley  railway  company  not  entitled  to  compensation  for  croia 
ing  its  tracks  by  another VII.  39( 

JOINT  LIABILITY — See  Danoeeous  Appliaitcbb  A  (3). 

UGENBE  FEE — See  Mttnicipai.  Contbol. 

UQHTNING — See  Dahobbous  Affliakoes  A. 

LIMITINa  LIABILTIT— See  Tbleokaph  Coupant  (IB). 

LIMITING  TIME — See  Telborafh  Cohpakt  (20). 

MASTER  AND  SERVANT— See  Daitqeboub  AppuANCsa  D,  Tblborape 

COMPANI   (3), 

MENTAL  DISTRESS— See  Telegraph  Compakt  (21). 


(1) — Tpj  Gerekal. 

Authorization  and  supervision  are  matters  for  municipal  regulation- 
I,  506 ;  IV,  90,  250. 

With  the  exercise  of  this  power  courts  will  not  ordinarily  interfere, 
I,  608,  822. 

But  may,  for  protection  of  private  rights V,  109 

May  not  cut  wires  attached  to  poles  on  private  property,  not  inter- 
fering with  travel I,  291 

Authority  to  permit  poles  in  streete  derived  only  from  Legislature  1^ 
express  grant  or  necessary  implication II,  141 

May  prohibit  suspension  of  wires  over  or  upon  buildings in.  80 

Certain  poles  held  subject  to  ordinance,  others  te  decree  of  probate 
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MUNICIPAL  CONTROI^-( Continued). 

court    Ill,    76 

Fact  of  exclusive  municipal  control  does  not  prevent  enjoining  destruc- 
tion of  wires  and  poles Ill,  85Gn 

Having  granted  permission,  enjoined  from  cutting  wire  of  licensee 

of  grantee   IV,  82 

May  cut  wires  to  prevent  one  electric  light  company  from  furnishing 

electricity  to  another   V,  29 

Statute  granting  franchise  held  subject  to  municipal  rights  for  pub- 
lic benefit    VI,   8 

May  require  all  electric  wires  laid  underground VI,  64 

Cannot  permit  subways  for  private  purposes VI,  64 

Cannot  permit  subways  without  reserving  supervision  and  control, 

VI,  77. 

Ownership  of  trees  subject  to  police  power VI,  160 

Selectmen  may  not  cut  trees  without  owner's  consent VI,  152 

May  grant  privilege  to  corporation  not  yet  formed VII,  25 

Privilege  of  occupying  streets  to  convey  electricity  for  public  use, 

not  exclusive,  valid VII,  37 

Under  statute  authorizing  poles  and  wires,  wires  alone  may  be  per- 
mitted    VII,  37 

Permission  given  and  wires  strung  in  reliance  thereon,  confers  fran- 
chise, subject  to  police  power VII,  37 

Contract  of  municipality  with  company  using  streets,  subject  to  police 

power    VII,    62 

Refusal  of  permission  to  one  company  does  not  render  exclusive  pre- 
vious grant  to  another VII,  96 

Court  will  not  usurp  municipal  power  to  permit  or  regulate.  .VII,  103 

Cannot  permit  conduit  except  for  public  use VII,  196 

Cannot  permit  conduit  without  reserving  right  of  supervision.  .VII,  195 

Mandamus  proper  to  compel  action  on  plans  for  pipes VII,  195 

Valid  exercise  of  police,  power  to  prohibit  injury  to  tree  without  per- 
mission     VII,  233n 

Power  of  municipal  control  does  not  authorize  conversion   of  wire, 

VII,  235n. 

(2) — Telegraph  and  Telephone. 

Designation  once  accepted  and  acted  upon  cannot  be  revoked  or  altered, 

II,  122,  133. 

City  cannot  discriminate  or  impose  oppressive  conditions.  .II,  128,  146 
Removal   of  poles  by  officers  not  enjoined,   though   their   authority 

doubtful   II,  138 

May  permit  use  for  telephone  line,  reasonable  manner  and  extent, 

IV,  73. 

Ordinance  held  void  as  in  derogation  of  Post  Roads  Act VI,  1 

Court  mav  order  regulations;  city  must  make  them VII,  1 
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Authoriuttion  accepted  becomes  contract;  cumot  be  nullified  t^ 
(uaal  to  make  n^n'^'^i")* ^^ 

Autfaori^  to  impose  conditions  limited  to  police  power TS 

Statute  authoriiing  use  of  streets  not  modified  t^  ordlnanoe VIl 

Ordinance  requiring  remoTal  of  lines  to  reasonable  sobstitnted  k 
tion,  Talid VII, 

Privileges  of  Poat  Roads  Act  subject  to  police  power Vll, 

Wires  across  street  from  poles  on  private  land  allowed  bf  New  Jis; 
statute  in  absence  of  municipal  regulation Vll, 

Legialature  cannot  delegate  to  court  power  to  designate  roate  tbroi 
municipality VTI, 

New  Jereey  statutes  require  designation  of  route  for  part  of  throi 
line Vn. 

New  York  statute  authoricing  appiiances  in  higbwajs,  subject  to 
lice  power VII,  67,  : 

Permission  to  stretch  wires  acrosa  streets  does  not  include  poles 
streeU   VII, 

Municipal  consent  unnecessai;  in  New  York;  polic«  power  onl^ 
VII,  75. 

Virginia  statute  autfabriiing  maintenance  wiUi    innnieipal    cona 
permits  conditions  to  consent VII, 

ConsUtutional  provision  held  inoperative  in  absence  of  l^slative  i 
ulations  provided  for  by  it VH, 

Under  Washington  statute,  city  has  power  to  refuse  uae  of  strei 
VII,  86. 

Right  to  use  streets  subject  to  charter  prohibition  of  obstructii 
without  municipal  consent   VH,  '. 

Under  Wisconsin  statute,  use  of  streets  subject  only  to  police  pon 
VII.  109. 

Police  power  does  not  authorize  compulsory  sale  of  privileges  to  ci 
VII,  109. 

Police  power  does  not  authorise  requirement  of  free  service  to  ci 
VII,   109. 

Permission  to  make  conduits  not  compelled  by  mandamus.  .  .  .VTI,  I 

Ordinance  permitting  conduits  held  contract  and  not  license.  .VTI.  I 

Ordinance  permitting  conduits  once  adjudged  a  contract,  not  repea 
by  new  ordinance VTI,  I 

Interference  with  conduit  construction  enjoined VTI.  1 

Interference  with   conduit  construction    not    enjoioed     until     certi 
poles  removed    VII,   1 

Ordinance   permitting  conduits,   accepted   and   acted   upon,   hdd  a 
tract    vn,    1 

Underground  wires  subject  to  police  power VTI,  1 

Underground  wires  not  subject  to  arbitrary  control VTI,  1 

Minnesota   statute  authorizes  appliances  in  city  as  well   as   count 
highways   Vll.  1 
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MUNICIPAL  OONTROLr— (ContiniMd). 

Limitatioii  of  interferenoe  with  appliAnees  iixider  Minneapolis  duLrter, 
Vn,  179. 

Under  New  York  statute  use  of  existing  conduit  jomj  be  compelled, 
if  practicable    VU,   211 

Condition  sobeeqoent  to  original  grant  cannot  be  imposed VU,  219 

"Over  and  through"  streets  does  not  include  subways Vn,  219 

Ordinance  directing  diange  of  aystem  impliedly  authorises  necessaiy 
appliances VII,  219 

Burden  on  dty  to  show  better  device  than  terminal  poles  for  use  with 
subway   VII.   21^ 

Under  New  Jersey  statute,  no  municipal  du^  to  designate  for  local 
lines    vn,   23Sii 

Permission  to  string  wires  discretionary  with  street  commissionen^ 
vn,  233n. 

Under  New  York  statute,  courts  cannot  control  village  trustees'  power 
to  regulate   Vn,  234n 

Statute  unconstitutional,  giving  Probate  Court  power  of  designation^ 
vn,  234n. 

Statute  not  unconstitutional,  imposing  regulation  of  charges  on  State 
board  of  transportation Vn,  234n 

Privileges  of  Post  Roads  Act  subject  to  police  power Vn,  234n 

(3) — ^Elbctkic  Light. 

Cannot  grant  exclusive  privilege  to  one  company n,  152 

May  *grant  privilege,  not  exclusive m,  72 

Under  given  statute,  may  ¥dthhold  designation m,  80 

May  permit  erection  and  maintenance Ill,  203 

May  compel  removal  of  poles  to  conform  to  chan|ped  curb  line. .  .IV,  63 
Having  general  control  of  poles  in  streets,  may  permit  erection  by  in- 
dividuals, though  statute  name  corporations  only IV,  58 

May  not  permit  one  company  to  use  poles  of  another,  without  proper 

regulations  IV,  58 

Statute  requiring  municipal  consent  not  evaded  by  specified  denrioeSy 
IV,  70. 

Cannot  infringe,  or  permit  others  to  infringe,  right  acquired  by  con- 
sent and  acted   on IV,   256 

Ordinance  granting  franchise  construed IV,  859n 

Franchise  for  gas  pipes  not  sufficient  for  electric  light  appliances, 
IV,  869n. 
May  prohibit  or  regulate  under  power  to  regulate  streets  and  police 

power    V,   71 

Permission  to  place  electric  light    appliances    held    mere    revocable 

license   Vll,  15 

Statute  authorizing  city  to  permit  electric  light  appliances  in  streets 
held  to  reserve  right  to  revoke Vn,  15 
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ReMluUon  directing  remoral  of  el«otric  light  poles  held  not  ami 

to  those  for  Gomniercial   lighting VH 

Damages  for  injuries  to  poles  in  lega\  rcanoral TI 

Ordinance  granting  franchise  cannot  be  changed  or  repealed.  .Tl 

Mt.y  remove  disused  Bxtures  as  unlawful  obstructions V. 

Cannot  grant  exclusive  franchise  for  twenty  jeftrs VI 

Further  permission  not  necessary  for  stringing  wires  on  autho 

telephone  poles  VI 

Estopped  from  revoking  franchise,  accepted  and   a«ted  on,  for 

proper  incorporation TE 

New  Jersey  statute  requires  particular  designation TE 

Ordinance  accepted  and  acted  on  cannot  be  repealed VII. 

New  Jersey  statute  construed;  cutting  wires  enjoined TC, 

(4) — EucTBio  Railway. 

Cannot  impose  as  condition,  use  of  transfer  tickets Ill 

Cannot  permit  use  of  overhead  wires  forbidden  by  company's  tht 

ni,  8S. 

Permission  must  be  subject  to  existing  rights   and   to  police  po 
UI,  321. 

Mandamus  improper  to  compel  remova]  of  poles  erected  witli  munii 
consent,  even  though  nuisance TTT, 

Use  of  tracks  of  horse  railway,  held  properly  permitted I 

Within  police  power  to  permit  use  by  improved  cars  driven  at  gn 
speed,  e.  g.  by  electric  motor IS 

New  Orleans  authorized  by  statute  to  permit  electric  to  use  track 
horse  railway IT 

Authority  to  permit  use  of  streets  by  "horse  and  steam  railroads,' 
eludes  electric IV 

Authority  to  permit  use  of  other  than  animal  power  includes  overl 
trolley IV, 

Consent    by    Newark    authorities   must    be    by    ordinance,    not   i 
lution IV. 

Poles  and  wires  not  permitted  under  statute  authorizing  electric 
tors rV,    30, 

Cannot    authorize    overhead    trolley    by    company   limited    to   h 
power IV. 

Macon  authorities  authoriied  to  permit  trolley  tine IV 

"Any     mechanical    power    except    steam"   does   not   warrant   tra 
system IV, 

Certiorari  granted  where  trolley  line  oyer  bridge  permitted  witl 

proper  inquiry rV, 

Permission  must  be  given  with  discretion  and  protection  to  abut' 

owner IV, 

Conditions  may  be  changed  from  those  first  imposed rV, 
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MUNICIPAL  CONTROL—  ( Continued ) . 

Within  police  power  to  restrain  use  of  dectricity  as  motive  power, 
IV,  289. 

Municipal  consent  requii'ed  as  preliminarj  to  condemnation V,  1 

Railway  not  originally  permitted,  but  yalidated  by  statute  and  ordi- 
nance and  work  begun,  may  be  completed V,  8 

Restrained  from  interference  with  appliances  erected  under  supposed 

valid  contract V,  17 

Where  municipal  consent  required,  information  requisite V,  146 

Consent  must  be  given  by  authorities  as  a  board V,  166 

Under  police  power,  may  enact  ordinance  limiting  speed VI,  42 

Under  charter  power  to  regulate  use  of  highways,  may  compel  cars  to 

stop  before  crossing  streets VI,  45 

May  compel  use  of  fenders,  on  cars VI,  49 

May  prohibit  running  cars  without  conductors VI.  57 

Municipal  consent  to  extra-urban  line  does  not  include  local.  .VI,  106n 

May  prohibit  placing  salt  on  tracks VI,  106n 

County  Court  jurisdiction  in  action  for  penalty  imposed  by  ordinance 

for  excessive  speed  VI,  107n 

Person  injured  long  after  change  of  motive  power  to  electricity,  can- 
not question   consent    VI,   95 

Legislative  authority  does  not  absolve  from  liability  for  negligence, 
IV,  398. 

(5) — License  Fee. 

May  be  imposed  on  telegraph  companies  for  use  of  streets.  .II,  93,  98; 

IV.  616. 

May  not  be  imposed  if  engaged  in  interstate  commerce II,  70 ; 

VII,  236n. 

May  be  based  on  number  of  poles  and  length  of  wires IV,  90,  92; 

V,  37 ;  VI,  86. 

Statute  permitting  and  ordinance  imposing,  as  to  interstate  business, 

held    void    Ill,    56 

Charter  provision  authorizing,  held  not  obnoxious  to  Post  Roads  Act 

or  constitution  I,  149 

Payment  of  fee  does  not  release  from  taxation I,  326 

Reasonableness  of  fee  to  be  determined  by  the  court,  II,  93;  IV,  102,  115 

Fixed  sum  may  be  charged IV,  102,  115 

Not  relieved  from  fee  because  not  in  business  when  imposed II,  93 

May  be  enough  to  enable  city  to  perform  duty  under  police  power 

without  loss   Ill,  52 

Amount  discretionary,    and    courts    interfere    only    when    discretion 

abused  IV,  90 

Additional  expense  incident  to  increase  of  responsibility  to  be  con- 
sidered     IV,    100 

Valid  as  exercise  of  police  power VI,  85 

VOL-  VII— r>8. 
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MUNICIPAL  CONTROL— (CJontinued). 

Not  invalid  as  regulation  of  interstate  commerce \%  85 

May  not  be  imposed  upon  company  having  statutory  right  to  free  oc- 

cupation    V,  56 

May  not  be  imposed  where  use  of  streets  granted  upon  condition  per- 
formed     V,  43 

May  not  exceed  expense  incurred  on  account  of  appliances  in  streets, 
VII,  226. 

May  be  collected  by  ordinary  suit  where  ordinance  imposing  so  pro- 
vides   IV,  626 

Fee  of  one  dollar  per  pole  and  penalty  of  five  dollars  for  violation, 
not  imreasonable    11,  93 

Original  fee  of  five  dollars  per  pole  and  annual  of  one  dollar  per  pole 
and  two  dollars  and  a  half  per  mile  of  wire,  not  so  excessive  as  for  courts 
to  invalidate    II,  98 

One  dollar  per  annum  per  pole  and  two  dollars  and  a  half  per  mile  of 
wire  not  imreasonable IV,    90 

Cannot  be  imposed  on  telephone  company  having  statutory  right  to 
free  occupation I,  687 

Unauthorized  as  to  telephone  companies,  lines  previously  erected, 
II,  105. 

Annual  charge  imposed  as  "consideration  for  privilege"  not  license  fee, 
II,  122. 

Facts  insufficient  to  warrant  holding  excessive VI,  92 

On  telephone  stations,  held  occupation  and  not  property  taz...VTI,  23on 

On  instruments  for  local  business  only,  l^al  in  Utah VTI,  236d 

Is  within  police  power  of  borough VII,  235n 

Cannot  be  imposed,  as  to  appliances  exclusively  used  for  lighting  city 
by  contract VI,  87 

May  be  imposed,  though  paying  State  tax  on  stock  and  receipts, 
II,  116. 

Fifty  cents  per  pole  not  unreasonable II,  116;  VII,  235n 

MUNICIPAL  CORPORATIONS — See,  also,  MuinciPAL  Control. 

Not  free  from  liability  under  duty  to  keep  streets  safe,  to  boy  injured 
by  dangerous  wire,  when  playing I\^,  372 

Nor  by  fact  that  traveler  injured  by  shock  had  stopped  to  remove 
dangerous  wire  from  street IV,  374 

Not  liable  to  passenger  on  electric  car,  injured  by  pole  too  near  track, 
without  municipal  consent FV,  460 

Not  liable  to  lineman  employed  on  fire-alarm  system,  for  breaking 
of  pole V,  368 

Judgment  against  railway  company  based  on  trolley  posts  obstructing 
highway,  no  bar  to  action  against  city V,  346 

Power  to  light  streets  within  police  power IH,  615n 

May  own  and  operate  plant  for  street  electric  lighting,  but  not  for 
private Ill,   516n 
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MUNICIPAL  CORPORATION&— (Continued). 

Not  estopped  from  erecting  and  running  electric  light  plant,  by  license 
and  contract  acted  upon  by  company Ill,  507 

Legislature  may  authorize  to  make  and  supjAy  electricity  for  lighting, 
both  public  and  private IV,  647,  648n;  VI,  668 

Contra    IV,   648n 

As  to  power  to  erect  and  maintain  electric  lighting  plants.. VI,  678n 

NEGLIGENCE — See  Dangebous  Apppiances,  Elbotbic  Stbeet  Railwat, 
Recipbocal  Duties  (1),  (3),  Telegraph  CoMPAirr. 

NOTES — See  Index  of  Principal  Notes. 

NUISANCE. 

Telegraph  wires  obstructing  navigation  are I,  176 

Poles  in  streets  not,  when  erected  pursuant  to  statute I,  604 

And  municipal  authority   I,  427,  709 

Electric  light  pole  not  removable  as,  by  private  individual  unless  in- 
terfering with  right  in  highway  for  passage m,  207 

Municipal  authorities   may   remove,  without  informing  and  waiting 

for  creator Ill,  95 

Single  wire  overhead  trolley  system,  not,  per  se III,  236;  IV,  275 

Electric  railway  poles,  though  nuisance,  when  not  abated  by  court, 
III,  326. 

Construction  of  electric  street  railway  without  municipal  consent  is, 
V,  175. 

Construction  of  electric  railway  without  statutory  consent  of  abutting 

owners,  not  enjoined  at  suit  of  one  abutter V,  179 

Electric  wires  hindering  firemen  from  saving  building,  though  nuis- 
ance, no  recovery  to  person  permitting  same IH,  46S^ 

OFFICE  HOURS — See  Telegraph  Company  (22). 

PLEADING — See  Telegraph  Company  (23). 

POST  ROADS  ACT  OF  CONGRESS. 

Telegraph    company   having   accepted    provisions,    may    use    railroad 

right  of  way  V,  219;  VI,  171 

Complied  with,  by  permitting  use  of  subways  under  city  streets.  III,  142 

Applies  to  railroad  passing  over  private  property VI,  171 

But  not  without  permission  or  condemnation ....  Ill,  169 ;  VII,  426n 
Cannot  use  railroad  right  of  way  without  compensation ....  m,  169; 
VII,  417. 

Subject  to  rights  of  abutting  owners  and  police  power n,  210 

Cannot  take  property  of  abutting  owner  without  compensation.  .V,  186 
Or  streets  of  municipal  corporation V,  37 


916  AMERICAN  ELECTRICAL  CASES.       [tou  7 

[The  Roman  numeraU  indicate  the  volume.} 

POST  ROADS  ACT  OF  CONGRESS— ( CJontinued ) . 

Haying  accepted  benefits,   telegraph   has    superior    rigbt   to   dectrie 

light  company,  later  in  occupancy VI,  (i02 

ProvisionB  must  be  accepted,  before  condemnation  of  bridge  orer  nan- 
gable  stream    II,  274 

Wire  on  navigable  stream  must  not  interfere  with  navigation  of  wjiter 

or  mud UI,  656;  IV,  641 

Telegraph  company  not  exempt  from  State  taxation    as    to    line  os 

post  roadd  n,  57 

Pri>ilege  tax  by  State  pot  repugnant  to V,  C26 

Not  violated  by  statute  imposing  tax  on  interstate  receipts I,  756 

Contra    I,  371 

Violated  by  statute  granting  exdusive  privil^^ I,  250 

Not  violated  by  charter  imposing  license  fee I,  141 

Violated  by  ordinance  imposing  license  fee TTT^  56 

Ordinance  imposing  license  fee  not  repugnant  to IV,  92,  (515 

Not  violated  by  Massachusetts  statute HE,  20 

Subject  to  municipal  right  to  charge  rent  for  use  of  streets  by  tele- 
phone company   IV,  102 

Not  violated  by  ordinance  taxing  only  on  business  within  city  and 

not  on  Federal  business V,  663 

Applies  to  companies  formed  after  its  enactment VT.  1 

All  city  streets  which  are  letter-carrier  routes  are  post  roads. .  .VI.  1 
Violated  by  city  ordinance  designed  not  to  regulate  but  to  destroy, 
VI,  1. 

Louisiana  statute  of  1880  subordinate  to VI,  183 

Applies  to  District  of  Columbia II,  222 

Must  not  materially  interfere  with  use  for  railroad  purposes.  .VII,  417 
Measure  of  damages  is  depreciation  for  railroad  purposes. . .  .\^I,  417 

Authorizes  taking  of  easement  only VII,   426n 

Subject  to  State  condemnation  laws VII,  426n 

Certain  contracts  of  railway  companies  granting  exclusive  privileges, 
held  repugnant  to I,  288,  402,  623 ;  VI,  6P7 

FREPAY^IEXT— See  Telegraph  Company   (24). 

RECEIVER  OR  ADDRESSEE— See  Telegraph  Company   (4). 

REPETITION  OF  TELEGRAM— See  Telegraph  Compant  (19). 

RES  IPSA  LOQUITUR— See  Dangerous  Appliances  A  ( 2 ) . 

RULES   AND   REGULATIONS— See   Telegraph   Company    (25),    Tele- 
phone. 

SHOCK — See  Dangerous  Appliances  A,  D. 
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STATUTES,    TELEGRAPH,    OF    VARIOUS    STATES— Ski    TKLKUUnc 
Ck>MPAi^  (17),  (18),  (26). 

STIPULATIONS  IN  BLANKS— See  Telegraph  Companies  (19),  (20). 


STREET  USE — See  Abuttino  Owners,  Electric  Street  Railways  (3), 
(4),  Danoerous  Appliances,  Eminent  Domain,  Interference, 
Municipal  Ck>NTROL. 


SUNDAY  CONTRACTS— See  Telegraph  Company  (27). 

TAXATION — See,  also.  Constitutional  Law. 

For  purpose  of,  telegraph  linea  realty I,  326 

Payment  of  occupation  tax  does  not  relieve  from  property  tax.  .1,  326 
Telegraph  company,  having  accepted  Post  Roads  Act,  not  taxable  by 

State  upon  franchise IV,  694 

Massachusetts  statute  not  obnoxious  to  Post  Roads  Act.... Ill,  20 
Railroad  company  operating  telegraph  line  merely  in  connection  with 

train  service,  not  taxable  as  telegraph  company IV,  615n 

Indiana  statute  prescribing  method  of  assessing  telegraph  company  for 

local  taxation,  held  valid VI,  621,  637n 

In  statute  relating  to,  telegraph  includes  telephone ....  I,  799,  883n 

.   Masachusetts  telephone  corporation  not  taxable  in  Pennsylvania  by 

reason  of  local  contracts 11,  90;  III,  26 

New  York  statute  defining  ''lines"  construed  and  applied Ill,  40 

Municipality  may  tax  telephone  company  in  addition  to  license  fee, 

V,  63. 

Ordinance  exempting  manufacturing  apparatus  does  not  apply  to  elec- 
tric  light   companies    VI,    644 

Electric  light  company  exrmpt  as  manufacturing  corporation.  .IV,  663; 

VI,  653. 

Company  merely  owning  and  leasing  patents  relating  to  electricity 
not  exempt  VI,  666 

Electric  light  appliances  held  personal  property  for  purpose  of 

IV,  559;  VI,  659. 


TELEGRAMS  AS  EVIDENCE. 

Production  may  be  compelled  for  use  in  court I,  316 

In  spite  of  statute  forbidding  disclosure I,  109,  324 

Rules  for  obtaining  for  use  before  grand  jury,  stated I,  444 

Subpoena  duces  tecum  must  identify  messages II,  464 

See  cases  at  II,  466n 

Not  privileged  communications Y,  867n 


918  AMERICAN  ELECTRICAL  CASES.       [vol.  7 

[The  Roman  numerals  indicate  the  volume,'} 

TELEGRAPH — See  Next  Title.  See,  also,  Abuttinq  Owner  (1),  Ap- 
pliances AS  Property,  Constitutional  Law,  Contract^  Dangebous 
Appliances,  Discrimination,  Eminent  Domajn,  Intkrferergi; 
Municipal  Control  (2),  Post  Roads  Act,  Taxation. 

On  railroad  right  of  way;  certain  acts  of  Congress  construed.  .VI,  697 
Railroads  not  ''public  roads"  within  meaning  of  statute I,  315 

TELEGRAPH  COMPANY,  DUTY  TO  PATRONS  AND  THE  PUBLIC. 

(1) — In  General. 

Not  an  insurer— I,  329,  616,  716,  728,  868n;  II,  601,  607,  674,  720,  751 

By  statute  in  California,  not  insurer I,  734 

Liability  not  that  of  common  carrier I,  14,  46,  70,  284,  756;  II,  484, 

647,  660,  669,  841. 

Though  having  analogous  duties  and  obligations I,   329,   487; 

IL  647,  720,  841. 

Bailee,   looatio   operis  faoiendi I,   616 

Bound  to  care  of  prudent  man  in  his  own  affairs I,  743 

Liable  for  its  own  negligence I,  728 ;   II,  751 

Must  exercise  highest  degree  of  diligence I,  14 

Duty  not  that  of  common  carrier,  agent,  bailee  or  servant ....  II,  626 

Stricter  responsibility  than  ordinary  bailee II,  674 

I^egal  status  same  as  public  carrier  of  passengers  for  hire II,  841 

Legal  status  that  of  common  cafrier  of  intelligence  for  hire.  .IV,  762 

Common  carrier  by  statute  in  South  Dakota IV,  783;  VI.  824 

Not  common  carrier  or  subject  to  same  liabilities V.  799 

Public  carrier  of  intelligence,  duties  analogous  to  carriers  of  goods 

or  passengers    V,   673 

In  California  by  statute  not  common  carrier,  but  bound  to  "great  care 

and  diligence"   V.  799 

By  Kentucky  constitution,  common  carrier  and  cannot  evade  liability 

by  contract    VI.   770 

Bound  to  accept  and  transmit  all  messages  offered II,  756 

Bound  to  act  whenever  called  upon  if  charges  paid  or  tendered . .  II,  499 

Bound  to  only  ordinary  care  and  diligence. . . : II,  867n 

Public  policy  demands  high  degree  of  diligence II,  720 

Bound  to  prompt  and  skillful  performance 11,  484 

Bound  to  employ  competent  and  faithful  agents 11,  638 

Bound  to  immediate  delivery II,   631 

Bound  to  care  and  diligence  adequate  to  obligation  assumed.  .II,  647 
Bound  to  have  suitable  instruments  and  competent  servants.  .II,  607; 

in,  692. 

Not  liable  for  skill  not  reasonably  attainable II,  607 ;  III,  692 

When   importance  manifest,   duty  equal   to   emergency  regardless  of 

rules  and  hours II,  834 

Not  excused   by   fact  that  terminal   office  closed   when   message   re- 
ceived      II,    815 
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Misspelling  name  of  terminal  office  will  not  excuse  failure  to  trans- 
mit    II,   867n 

Not  liable  for  errors  due  to  peculiar  and  unknown  condition  of  at- 
mosphere    Ill,   692 

Atmospheric  causes  as  excuse I,  435,  670,  858n 

Must  transmit  all  messages  with  celerity  and  skill,  subject  to  reas- 
onable rules    Ill,   724 

Prompt  transmission  and  delivery  public  duty,  not  merely  contractual, 

II,  638;  III,  640. 

Contracting  to  furnish  stock    quotations,    must    furnish    accurately, 

III,  764. 

Message  to  one  in  care  of  another,  tender  to  latter  alone  necessary, 

III,  777. 

Lack  of  business  to  warrant  enough  help,  no  excuse  for  delay. .  Ill,  570 

Nor  fact  that  only  wire  in  use  by  train  dispatcher Ill,  782 

Illegal  transaction  by  telegram  no  excuse  for  nondelivery ....  Ill,  622 
Refusal  to  use  regular  blank  no  excuse  from  statutory  penalty,  IV,  783 
Verbal  contract  with  sender  for  nondelivery  at  night,  excuses.. IV,  812n 
Proof  of  previous  negligence  of  incompetent  agent  necessary  to  charge 

for   same    IV,  811n 

Though  addressee  not  at  place  named,  reasonable  diligence  to  find  him 

necessary    V,   853n 

Bound  by  custom  of  employe  to  accept  messages  by  telephone,  V,  854n 

No  duty  to  person  benefited,  not  sender  nor  addressee V,  852n 

Message  should  be  delivered  to  some  one  at  house  or  place  of  business 

of  addressee    VI,   875n 

Liable  for  failure  to  seek  addressee  "care  some  hotel" VI,  880n 

Message  altered  in  transmission,  separate  rights  of  action  to  sender 

and  addressee   VI,  783 

Company  liable  to  beneficiary,  not  sender  or  addressee,  if  interest  dis- 
closed        VI,  877n 

Not  liable  to  person  not  sender  or  addressee  who  acts  upon  telegram 

to  his  injury    VI,  878 

Not  bound  to  keep  employes  advised  of  office  hours  of  every  office  on 

the  line   I,  766 

Or  to  keep  enough  operators  at  every  office  to  dispatch  or  deliver  at 

any  moment  I,  866n 

Not  bound  to  collect  and  transmit  information I,  867n 

Not  bound  to  keep  ticker  in  bucket  shop,  forbidden  by  board  of  trader 

I,  857n. 

Not  liable  as  to  message  relating  to  transaction  in  futures. .  .VI,  876n 

880n. 

Unavoidable  delay  excuses VI,   878n 

Not  liable  for  delay  of  unexplained  cipher  message VI,  880n 

Mistake  in  single  letter  consistent  with  high  degree  of  care I,  454 

So  of  word  or  figure I,  661 
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Ciroumatanees  Held  not  Consistent  toith  Requisite  Ca^e: 

Delay  from  one  afternoon  until  next  evening I.  99 

Forty-eight  hours'  delay,  distance  of  twelve  miles I,  77*2 

Three  days'  delay    I,  92 

Failure  to  deliver  at  all,  and  weak  excuse I,  229;  U,  571 

Insufficient  operators  for  ordinary  requirements I,  787 

Defective  apparatus  and  unskilled  operators I,  14 

Operator  ignorant  of  names  of  stations  on  line I,  1 

Omission  of  important  word II,  601 

"Hundred"  for  "thousand" II,  720 

Three  errors  in  nine  words,  no  electrical  disturbance II,  575 

Failure  of  receiving  to  notify  transinitting  operator  of  lost  werd  — 

II,  684,  690;  UI,  686n. 

Mislaying  and  a  week's  delay II,  679 

Insufficient  attempt  to  deliver II,  795 

Mistake  in  plain  message,  twice  repeated n,  581 

No  attempt  to  dispatch TIT,  657 

Twenty-four  hours'  delay,  message  announcing  illness Ill,  750 

Eight  days'  delay,  message  announcing  serious  illness  of  wife,  III,  734 

Failure  to  inquire  for  addressee,  though  name  misspelled m,  807ii 

Delay  of  a  day,  important  message IV,  742n 

Delay  of  twenty-seven  hours,  calling  wife  to  sick  husband.. IV,  81  In 

Delay  of  sixteen  hours,  ordering  coffin IV,  809n 

Omitting  'teen"  from  "nineteen,"  gross  negligence V,  693 

Omitting  word  with  failure  to  trace  and  correct,  though  known  at 

terminal  office   VI,  803 

Immaterial  error  will  not  excuse  delay IV.  813n 

Lack  of  terminal  office  no  excuse  if  message  accepted IV,  739 

Telegram  not  on  regular  blank,  no  excuse  if  accepted IV,  739 

Attempt  to  transmit  by  telephone  no  excuse FV,  739 

Estopped  from  claiming  to  be  agent  of  sender IV,  730n 

Liable  on  telegram  to  be  forwarded  by  another  line  if  paid . .  IV,  807n, 

809n. 

Not  bound  to  deliver  beyond  free  delivery  limit IV,  810n 

Not  excused  by  fact  terminal  office  closed  for  night IV,  806n 

Not  excused  by  surrender  of  wires  for  directing  trains IV,  799 

Not  excused  by  long  standing  want  of  repair  of  apparatus. . .  .IV,  810n 

Bound  to  as  much  diligence  in  delivery  as  in  transmission V,  700 

If  unable  to  deliver  special  delivery  message,  sender  should  be  notified, 

V,  754. 

Liable  for  negligence  of  person  employed  to  deliver  by  instruction  of 

person  not  addressee V,    855n 

Having  undertaken  to  deliver,  not  excused  by  fact  that  address  beyond 

free  delivery  limit V,  853n 

Must  deliver  beyond  free  limit  if  sender  and  agent  both  believed  full 

prepayment  made   V,  700 
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(2) — AcnoNB  worn  Delay,  kc.,  Who  Mat  Maintain. 

Principal,  message  from  one  agent  to  another II,  671 

Person  benefitted  and  paying  charges II,  625,  642,  816;  III,  769 

Sender,  since  bound  to  receiver  by  message  as  delivered  to  latter,  11,  601 
But  see 11,  766 

(3) — ^Admissions  and  Acts  of  Agents. 

Admissions  of  operator,  not  res  gestae,  will  not  bind  company.  .1,  121; 
II,  455. 

Same  of  acts   I,  70 

Operator  cannot  waive  stipulation  in  contract  limiting  time  to  pre- 
sent claim I,  697 ;  in,  779 

Nor  does  officer,  by  parol  promise  to  "look  into  the  matter" ....  I,  724 
Company   not   bound   by  operator's   attempt   to   change  message  at 

sender's  request   I,  740 

Or  by  verbal  instructions  to  messenger  as  to  place  of  delivery . .  I,  766 

Declarations  to  sender  held  competent  against  company III,  307n 

Stipulation  limiting  time  waived  by  receiving  agent.  ^ III»  614 

Company  charged  with  operator's  notice  of  importance IV,  731 

Company  held  liable  for  operator's  substitution  of  message . .  IV,  707n 
Agreement  by  agent  at  terminal  office  held  within  scope  of  authority, 
IV,  81  In. 

Company  not  liable  for  disclosure  of  contents  by  employe IV,  723 

Contra IV,  807n 

Agent  no  right  to  substitute  service  for  prepaid  message V,  848n 

Payment  to  messenger  for  message  delivered  is  payment  to  company, 

contra   of   other    bills V,    848n 

Certain  declarations  beyond   scope  of  employment V,  850n 

Company  not  bound  by  admissions  of  secretary VI,  297 

Acts  held  waiver  of  stipulation VI,  807 

(4) — ^Addressee. 

May  recover  for  injury  by  error,  delay.  Ac.  .1,  121,  198,  239,  436,  862; 

II,  484,  499,  638,  647,  674,  710,  716,  878n. 

May  recover  if  sender  his  agent,  or  new  contract  of  delivery II,  660 

May  recover  if  message  presented  by  his  brokers,  on  his  business,!!,  666 

If  no  contractual  relation,  remedy  in  tort II,  499 

Right  to  recover  not  based  on  agency  of  sender,   or   payment,  but 

benefit Ill,  759,  768,  794 

May  recover  where  message  shows  his  interest  or   probable  injury, 

!V,  674. 

Cannot  recover  if  company  ignorant  contract  for  his  benefit !V, 

838 ;  V,  758. 
No  contractual  relation  with  company V!,  812 
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May    recover   under    Iowa    statute    though    no    contractual    relation, 
rST,  731. 

May  recover  though  telegram  relates  to  business  of  employer,  not  dis- 
closed to  company IV,  761n 

May  recover  though  price  paid  by  sender Ill,  676 ;  FV,  8O611 

Cannot  recover  Indiana  statutory  penalty I,  657 ;  II,  504,  508,  542 

His  clerk  not  sender,  retransmitting  to  him 11,  504 

May  recover  Tennessee  statutory  penalty II,  736 

And  Mississippi,  though  not  paying  or  losing II,  625 

May  recover  under  Tennessee  statute  though  no  contractual  relation, 
VI,  836. 

May  recover  damages  under  Virginia  statute I,  487 

Recovery  of  Georgia  penalty  depends  on  prepayment IV,  705n 

Action  for  Georgia  penalty  not  barred  by  sender's  prior  judgment, 
ni,  604. 

Not  agent  of  sender,  so  as  to  waive  delivery m,  701 

Not  deprived  of  remedy  by  sender's  failure  to  have  message  repeated, 
I,  37,  69;  II,  710. 

Suspecting  error,  bound  to  have  message  repeated I.  352 

Not  bound  by  stipulation  as  to  unrepeated  message FV,  780 

Not  bound  by  stipulation  limiting  time II,  638 

Bound  by  stipulation  limiting  time IV,  705n;  V,  856ii 

May  recover  from  connecting  line IV,  810n 

Does  not  bind  himself  as  a  resident,  by  giving  temporary  address, 
IV,  706n. 

Cannot  hold  sender  responsible  upon  altered  message II.  756 

Both  addressee  and  sender  may  have  right  of  action VI.  783 

Cannot  hold  sender  for  loss  due  to  error VI,  783 

May  recover,  though  no  pecuniary  loss Ill,  676 

(6) — Agency. 

Company  not  agent  of  sender,  to  benefit  receiver 11,  766 ;  VI,  783 

Contra,  in  effect,  at  least 11,  601 

Addressee  not  agent  of  sender,  so  as  to  waive  delivery HI,  701 

Company  not  liable,  though  sender  agent  of  addressee IV,  708 

Operator  held  to  act  as  agent  of  sender TV,  795 

Company  paid  for  transmission  by  connecting  line  not  mere  agent  0^ 
other  company IV,  708 

(6) — Burden  of  Proof. 

Fact  of  error,  delay,  &c.,  prima  facie  proof  of  negligence I,  14,  45, 

208,  329,  626,  715,  787;  II,  607,  674,  710;  III.  692,  724;  V,  754,  856n 
VI,  791,  880n. 

Contra,  in  a  particular  case I,  454 
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Presumption  rebutted  by  proof  of  valid  stipulation II,  607 

Burden  on  company  to  show  error  or  delay  due  to  cause  beyond  control, 
1,45,  115;  11,499,571. 

Burden  on  company  to  show  no  negligence,  not  to  show  cause  of  error, 
I,  516. 

Burden   on    company   to   prove   error   that   of   connecting   company, 

I,  59,  208. 

Sender  need  not  show  presence  of  addressee  at  time  and  place  of  de- 
livery   I,  204,  367 

Burden  on  company  to  excuse  failure  to  send  Sunday  message . .  IV,  760n 

Burden  on  plaintiff  to  show  error  in  half  rate  message  due  to  grbss 
negligence  or  fraud I,  337,  352,  661,  734 

"Same  as  to  unrepeated  message II,  650 

Burden  on  company  to  show  default  due  to  lack  of  explanation  to 
operator   II,  484 

Burden  on  company  to  show  place  of  address  beyond  free  delivery 
limit   n,  616 

Burden  on  plaintiff  to  show  mistake  in  unrepeated  message  not  due  to 
uncontrollable  cause II,  666 

Burden  on  plaintiff  to  show  he  was  sender  within  Indiana  statute, 

II,  508. 

Burden    on    sender    to    show    addressee   beyond    free    delivery    limit, 

III,  570,  640. 

Given  office  prima  fhcie  that  of  defendant  telegraph  company.  .Ill,  760 
Delivery  for  transmission  and  non-delivery  to  addressee  being  shown, 

burden  on  company Ill,  686n 

Message  properly  transmitted,  company  not  bound  to  excuse  delay  in 

delivery IV,  808n 

(7) — Cipher  and  Unintelugible  Dispatches. 

Liability  for  gross  negligence  as  to,  cannot  be  stipulated  away.  .1,  734 

Liable  for  unreasonable  delay  of I,  666 

If  not  delivered  at  all,  immaterial  that  message  was  in  cipher . .  I,  487 ; 

II,  499. 

Expressions  in  common  use  in  trade  not  cipher.... I,   14,  404,  839; 

II,  756. 

(8) — Comparative  Negligence. 

Recognized  in  but  few  States,  not  in  Colorado VI»  399 

Not  in  Arkansas VI,  612n 

(9) — Connecting  Lines. 

Burden  on  company  receiving  message  to  show  fault  of  connecting 
company I.  69 
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So  of  company  contracting  to  furnish  correet  market  reports I,  208 

Stipulation  protecting  transmitting  company  held  valid n,  751 

Subject  to  penalty IV,  707n 

Liable  for  delay  when  pay  divided  between  ccnnpaniea IV,  810n 

Message  received  by  connecting  line,  its  adoption  of  original  oootract 

immaterial   IV,  812n 

Addressee  may  recover  from IV,  810n 

In  joint  action  against  lines,  damages  not  apportioned IV,  SlOo 

(10)  — Constitutional  Law. 

Statutes  prescribing  penalty  as  to  interstate  telegrams  repugnant  to 

federal  constitution II,  49;  V,  758,  797,  849n;  VI,  853,  858 

Contra  IV,  705n,  707n,  816 

(11) — CONTRIBUTOBY    NeGLIOENCE. 

Complete  defense  to  action  for  statutory  penalty I,  793 

Failure  of  sender  to  give  full  name  and  address  of  addressee  when 

asked  is   I,  793;  II,  596 

Contra V,  848a 

Addressee  chargeable,  suspecting  error  and  failing  to  have  messags 

repeated   I,  352 

Receiver  not  chargeaUe,  not  suspecting  error I,  14 

Sender  not  bound  to  inquire  if  message  has  been  sent I,  294 

Act  of  receiver's  wife  in  given  case  held  to  be I,  766 

Act  or  omission  of  sender  prior  to  delivery  for  transmission,  not.  .1, 615 
Making  no  effort  to  learn  correct  meaning  of  nonsensical  message, 

II,  708. 

Sender  chargeable  with  act  of  addressee  for  same II,  684n 

Failure  to  observe  that  telegram  duplicate  of  earlier  one,  not.  .Ill,  811 
Failure  of  father  to  call  another  physician,  message  to  first  being  de- 
layed   Ill,  806n 

Inquiring  for  market  rates,  question  for  jury  under  circumstances, 

III,  657. 

Not  guilty  as  matter  of  law  in  acting  upon  mistake  in  reading  tele- 
gram     IV,   780 

Bound  to  reasonable  diligence  to  reduce  loss  on  learning  of  error. 
VI,  876n,  880n. 

(12) — ^Damages  and  Measure  of  Damages.     (See,  also.  Mental  Dis- 
tress.) 

Limited  to  those  within  presumed  contemplation  of  parties  when  mes- 
sage presented I,  14,  62,  141,  221,  280,  716,  856n;  II,  596,  638,  699,  786, 

812,  878n;  III,  592,  686n,  806n;  IV,  664n,  812n. 
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Limited  to  those  which  are  proximate  result  of  default. . .  .1,  141,  221, 
588,  743 ;  II,  469,  464. 

In  case  of  breach,  nominal  damages  at  least  must  be  awarded . .  II,  867 
Unless  substantial  proven,  nominal  onlj  recovered ....  I,  141,  221,  834; 

II,  600. 

In  absence  of  wilful  or  gross  negligence,  actual  only  allowed II,  690, 

699,  848,  868,  878n;  HI,  579. 

Actual  unnecessary  in  action  for  penalty I,  526 

What  are  actual  in  given  case Ill,  67  5n 

In  absence  of  wilful  or  gross  negligence,  actual  damages  only.  .Ill,  579 
Liable  for  actual  damage,  where  importance  of  message  manifest  or 

explained. . .  .1,  204,  362,  772,  829,  839;  II,  631,  756,  791,  802,  819,  828, 

848 ;  III,  630,  724 ;  IV,  708. 

Liable  for  actual  damage,  though  in  cipher  and  unexplained ....  I,  588, 

666 ;  II,  455 ;  III,  579. 

Unexplained  cipher  dispatch,  cost  of  transmission  only.... I,  99,  362, 

378.  650,  856n;  IV,  664;  V,  809,  850n,  856n;  VI,  819. 

Unless  delay  so  great  as  to  be  substantial  failure  to  deliver . . .  Ill,  686n 

Company  must  show  default  due  to  lack  of  explanation II,  484 

Cost  of  transmission  of  cipher  dispatch  recoverable I,  221,  235 

Statement  that  cipher  dispatch  important  and  request  to  rush  not 

sufficient  VI,  880n 

Unintelligibility  no  defense,  if  plainly  written  in  English  letters,  II,  484 

Contra II,  468n 

Failure  to  transmit  at  all,  cipher  no  excuse I,  487 

Language  held  to  sufficiently  indicate  importance. . .  .II,  542,  679,  802; 

III,  717;  IV,  708.  730n,  809n,  811n;  VI,  842,  847. 

Insufficient  in  absence  of  gross  negligence II,  699 

Proper  question  for  jury Ill,  657 

Exemplary  proper  in  case  of  wilful  delay,  &c I,  543;  II,  588 

Exemplary  improper  unless  company  negligent  in  selecting  employes 

or  ratifying  their  acts I,  461,  466 

Facts  held  to  not  indicate  gross  negligence,  so  as  to  warrant  exem- 
plary damages II,  786 

Company  not  chargeable  with  speculative  damages II,  492 ;  III,  670. 

824;  IV,  663n. 

Damage  to  credit  only  not  sufficient IV,  782n 

No  special  damages  unless  pleaded FV,  663n,  782n 

Cost  of  sending  unrepeated  message  only,  without  gross  negligence, 

IV,  767. 

Chargeable  with  cost  of  second  message  caused  by  delay  of  first,  IV,  799 

Cannot  be  apportioned  between  connecting  companies IV,  809n 

Cannot  be  based  on  illegal  contracts 11,  496 

Sender  bound  to  take  steps  to  reduce  loss I,  454,  588 ;  II,  494 

Above  rule  sufficiently  complied  with  in  given  case I,  46 

Addressee  suspecting  error  bound  to  have  message  repeated I,  352 


tw 
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No  recovery  if  telegram  could  not  have  been  acted  upon  if  promptlj 

delivered II,  795 

If  loss  due  to  rise  or  fall  of  values  during  delay,  measure  is  amount 
thereof.... I,  14,  46,  92,  404,  834,  857n;  II,  679,  720;  IH,  724. 

In  case  of  loss  of  contract,  measure  is  amount  of  profit.  .1,  666;  V,  853n 
Loss  by  erroneous  report  of  market  price,  measure  is  difference  between 

actual  and  reported I,  208,  667 ;  II,  499,  601,  718 

But  not  exceeding  actual  loss IV,  706b 

In  case  of  lost  payment  for  services,  measure  is  same  less  amount 

earned  during  time U,  638 

Or  which  might  have  been  earned  with  reasonable  diligence II,  525 

Loss  of  payment  of  claim,  measure  is  debt^  interest  and  cost  of  mes- 
sage   II,  802 

Loss  by  forwarding  goods  to  wrong  place,  measure  difference  of  value 

at  the  two  places II,  494 

Loss  of  perishable  goods,  measure  is  value  of  goods  and  cost  of  ship- 
ment    II,  674 

Wilful  withholding  telegram  announcing  assignment  of  bank,  measure 

is  amount  paid  by  branch  bank  during  withholding II,  471 

Failure  to  send  message  asking  market  value,  damages  amount  of  loss 

sustained  by  purchasing  in  belief  that  message  transmitted m,  657 

Failure  to  transmit  message  quoting  market  price,  measure  difference 

in  price  plus  increased  cost  of  transportation m,  664 

Result  of  error  sale  of  stock  at  market  value,  damages  limited  to  cost 

of  message IV,  780n,  808n 

Proper  measure  based  on  difference  of  market  value IV,  808n 

Loss  of  opportunity  to  sell  property  having  no  market  value,  measure 
difference  between  lost  offer  and  price  obtained,  with  interest  and  ex- 
penses    IV,  731 

Special  damages  not  allowed IV,  663n 

Message  directing  purchase,  measure  subsequent  permanent  advance, 
V,  852n. 

Loss  of  sale,  measure  amount  of  loss VI,  791 

Loss  of  prospective  profits  proper  element VI,  842 

Gains  prevented  are  an  element VI,  876n 

(13) — Deliveby  to  Adobessee. 

Included  in  duty  of  transmission,  under  penal  statute.  .1.  412,  526.  275 

Contra  IV,  662 

Failure  to  deliver  after  receipt  at  terminal  station  cannot  be  stipu- 
lated against I,  743 

Three  days'  delay  in  delivery  from  receiving  office  not  protected  by 

stipulation  as  to  unrepealed  messages I,  92 

What  is  reasonable  time  for  delivery  is  question  for  jury I,  666 

Failure  to  deliver  after  transmission  not  covered  by  unrepeated  mes- 
sages stipulation  II.  781,  815 
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(14) — Evidence. 

in  action  based  on  negligence  in  transmission,  original  message  must 
be  produced  or  absence  acounted  for I,  135 

Secondary  evidence  of  message  as  presented  and  as  delivered  allowed, 
II,  455. 

Evidence  showing  delivery  possible  with  proper  diligence,  properly  ad- 
mitted   .n,  781 

Interpretation  of  telegram  by  addressee  proper  as  bearing  on  good 
faith   II,  56« 

Proper  foundation  for  parol  evidence  of  lost  message Ill,  664 

Foundation  held  not  sufficiently  laid  for  secondary  evidence. . .  .Ill,  579 

Message  as  delivered  proper,  without  producing  or  proving  loss  of 
that  presented  IV,  707n 

Declarations  by  messenger  as  to  inability  to  find  addressee  admissible 
against  company IV,  SOSn 

Regulation  requiring  use  of  blank  and  so  instructing  agents,  incompe- 
tent   rV,  81(hi 

(15) — FOBOED  AND  FRAUDULENT  TELEGRAMS. 

Addressee  right  to  rely  on  company's  ordinary  care  to  identify  sender, 
I,  239. 

Company  not  liable  where  money  paid  to  impostor  by  means  of  forged 
telegram I,  282 

Company  liable  to  receiver  of  message  forged  by  its  agent II,  620 

(16) — ^Freb  Delivebt  Iimit. 

Regulation  reasonable;  burden  on  sender  to  show  addressee  within 

limit   Ill,  570 

Complaint  must  show  addressee  within  limit Ill,  640 

Company  not  bound  to  deliver  beyond IV,  81(hi 

Bound  to  notify  sender  of  additional    charge    for    delivery    beyondy 

IV,  806n. 

Failure  to  deliver  to  addressee  calling  at  terminal  office  not  excused  by 
residence  beyond IV,  706n 

Regulation  fixing  limit  and  providing  that  only  actual  cost  charged 
beyond,  does  not  call  for  prepayment V,  700 

Not  excused  by  nonprepayment,  operator  haying  told  sender  extra 
would  be  collected  from  addressee   V,  854n 

Company  having  undertaken  to  deliver  not  relieved  by  fact  place  of 
address  beyond  limit V,  853n 

Circumstances  not  excusing  company  for  failure  to  deliver  beyond, 

V,  855n. 

Bound  to  deliver  beyond,  if  solvent  sender  agrees  to  pay  extra  charge, 

VI,  870n. 
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Not  liable  for  failure  to  deliver  beyond,  unless  operator  waives  pre- 
payment or  guaranty VI,  88I11 

Liable  for  failure  to  deliver  to  student  of  medical  college  just  beyond 
limit V^,  879ii 

Liable  for  failure  to  deliver  three  miles  from  office,  fault  of  transmit- 
ting agent VI.  879n 

Not  excusable  for  failure  to  deliver  beyond VI,  877ii 

(17)  — Gboboia  Statute. 

For  statute  and  repeal,  see  general  note IV,  861 

Action  for  penalty  barred  after  one  year  from  discovery Ill,  830]i 

Transient  visitor  not  resident  within  mile  of  office Ill,  627 

Action  by  addressee  for  penalty  not  barred   by   sender's   judgment, 

III,  604. 

Penalty  not  avoided  by  fact  telegram  related  to  illegal  transaction, 
m,  622. 

Strictly  construed.  Prepayment  or  tender  of  charges  necessary, 
rV,  705n. 

No  penalty  for  failure  to  transmit  Sunday  telegram IV,  706n 

Does  not  violate  interstate  commerce  clause  of  federal  constitution. 

IV,  705n,  707n;  VI,  868. 

Act  of  1889  does  not  repeal  act  of  1887 Ill,  618 

Penalty  accrues  irrespective  of  addressee's  residence IV,  705n 

Penalty  not  imposed  where  message  improperly  addressed. . .  .FV,  707n 

Nor  where  sender's  surname  misspelled IV.  707n 

Nor  upon  a  "collect"  message IV,  707n 

Penalty  may  be  imposed  upon  connecting  company IV,  707n 

Return  of  money  paid  will  not  exempt  from  penalty IV,  707n 

Pleading  insufficient  in  action  for  penalty  and  damages IV.  705n 

Action  for  penalty  abated  by  repeal  of  statute  pending  action.  .\^.  874n 
See  many  cases  in  note V.  849 

<18) — Indiana  Statutes. 

{R.  8.  1881,  section  4176,  et  seq.) 

Penalty  only  accrues  to  sender I,  667 ;  II,  504,  508,  542 

Strictly  construed  against  him I,  682 

Cause  of  action  survives  death  of  sender I,  787 

Prepayment  or  tender  necessary  to  recovery I,  645 

Cannot  recover,  refusing  to  deposit  for  reply I,  777 

Must  be  presented  within  office  hours  of  receiving  office I,  814 

Cannot  recover  if  contract  for  transmission  made  on  Sunday. . .  .1,  386 
Failure  to  give  Christian  name  and  street  number  of  addressee  fatal 
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contributory  negligence I,  793 

Penalty    not    recovermble    when    measage    from    without    the    State, 
I,  623,  657 ;  IH,  638. 

Ck>n8titutional  and  effectiTe  as  to  meeaagea  to  go  without  the  State, 
I,  632,  782. 
Applies,  though  negligent  act  occurred  without  the  State. .  .1,  181,  643 
Right  of  action  for  penalty  cannot  be  stipulated  away.  .1,  442,  580,  643 

Stipulation  limiting  time  held  Talid I,  580.  643 

Cause  of  action  survives  sender's  death I.  787 

No  unreasonable  delay  in  given  case I.  678 

Evidence  sufficient  to  support  verdict I.  263 

Complaint   sufficient   to    meet    requirements    of    strict    construction, 
I,  439,  861n. 

Equivalent  words  to  those  in  statute  may  be  used  in  pleading 1.  780 

Words  held  not  equivalent I.  295 

Must  allege  and  prove  company  had  telegraph  line  in  State  and  en- 
gaged in  telegraphing  for  public I,  266 

Need  not  allege  that  the  penalty  is  unpaid I,  612 

Need  not  state  place  of  delivery  within  limit I,  275 ;  II,  515 

Contra IH,  640 

Failure  to  transmit  includes  failure  to  deliver I,  275,  412 

Variation  as  to  time  between  pleading  and  proof,  immaterial 1,  674 

Statute  unconstitutional  as  to  extra  State  messages 11,  49 

Penalty  does  not  accrue  for  refusal  to  send  from  wrong  office. .  .11,  610 
Action  for  special  damages  accrues  to  beneficiary,  though  neither  sender 

nor  addressee II,  525 

Accrues  to  any  one  sustaining  injury II,  542 

Statute  repealed  by  act  of  1885 II,  508,  519,  538,  539,  542 

Contra  as  to  section  4178 Ill,  640 

Repeal  did  not  affect  case  accruing  before  passage II,  508,  519 


{Statute  of  1885.) 

Penalty  confined  to  cases  of  bad  faith,  partiality  or  discrimination, 
II,  538,  539.  542,  552. 

Sufficiency  of  complaint  cannot  be  raised  for  first  time  in  appellate 
court  m,  650 

Complaint  held  sufficient Ill,  656n 

Penalty  cannot  be  imposed  for  disclosure  of  contents  by  employe, 

IV,  723. 

No  penalty  for  failure  to  deliver  to  place  where  no  office FV,  731n 

Held  liable  in  special  damages  for  failure  to  deliver  beyond  free  limit, 

V,  700. 

VOL.  VII — 59. 


980  AMERICAiJ'  ELECTBICAL  CASES.       [vol.  7 

[The  Rom^tn  numenUa  indioMte  the  volume.'i 

TELEGRAPH  COMPANY,  DUTY,  ETC.— (CJontinued). 
(19) — LiMiTiNo  LiABUjrr. 

Proper,    except   as    against   misconduct,    fraud    or    gross   iiegligeBce. 

I,  40,  70,  115,  168,  337,  352,  454,  561,  734,  862n;  U,  570n,  638,  669,  684: 
III,  764,  776,  808. 

Cannot  stipulate  away  liability  for  gross  negligence. . .  .1,  1,  99,  229, 
858n,  862n;  II,  575,  581,  601,  679,  684,  720;  VI,  803,  807. 

Cannot  limit  liability  for  want  of  ordinary  care  and  vigilance I*  45, 

62,  92,  329,  404,  557,  728,  743,  772,  839;  II,  571,  607,  756,  841,  878ii: 
ni,  579,  592,  657,  808;  IV,  762,  774,  813;  V,  754,  809,  851n;  VI,  791. 
842,  877n. 

Stipulation  "from  whatever  cause  occurring"  valid  except  as  againBt 
fraud I.  121 

Valid  as  to  ordinary  negligence I,  284 

Unreasonable  and  void,  as  without  consideration  and  against  public 
policy   I,  14 

Against  damages  "happening  from  any  cause,"  unreasonable  and  void. 

II,  607. 

Statute  forbidding  exemption  valid. Ill,  711 

Stipulation  limiting  liability  cannot  be  made  condition  precedent  to 

fulfilling  duty  as  common  carrier IV,  783 

Liability  may  be  limited  to  reasonable  extent  by  contract  or  by  rules 

made  known  to  patrons V.  809 

Company  not  relieved  for  delay  after  receipt  at  terminal  office.  .V,  855ii 
Stipulation  void,  if  freeing  company  from  "great  care  and  diligenee," 

V,  799. 

Federal  courts  not  bound  by  decision  of  State  courts  as  to  validity. 

V,  799. 

Statute  prohibiting,  held  valid  and  binding V,  751 

Prohibited  by  Kentucky  constitution VI.  770 

Invalid  against  statutory  action  in  Indiana I,  1,  138,   198,  442. 

612,  643. 

Relating  to  mistake,  delay  or  nondelivery  does  not  excuse  entire  failure 

to  transmit I,  204 ;  11.  455 

Or  to  deliver  after  arrival  at  receiving  office I,  743;  II,  781,  815: 

ni,  670,  717. 

Contra,  where  fault  of  messenger  boy L  671 

Does  not  protect  where  message  negligently  delayed  in  transmission. 

III,  750. 

Or  not  sent,  owing  to  lines  being  down,  sender  not  informed V,  840 

"Unavoidable  interruption  in  the  working  of  its  lines."  construed. 
Ill,  782. 

Liability  not  limited  by  mere  notice  of  regulation Ill,  724 

For  jury  to  determine  whether  company  waived  stipulation  by  dis- 
pensing with  blanks HI.  764 

Sender  bound  by  condition  in  blank IV,  795 
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Condition  held  reasonable  and  valid IV,  767 

Unrepeated  message  condition  held  valid V,  809;  VI,  876n 

Contra VI,  874n 

Will  protect  company  in  absence  of  gross  negligence V,  693 

Effectual,  though  repetition  would  not  have  prevented  injury. .  .V,  727 
Effective,  though  name  of  addressee  changed  in  transmission.  .V,  852n 

Waived  by  operator V,  852n 

Inapplicable  or  invalid  if  message  never  transmitted V,  739 

Company  must  prove  sender  signed  blank  or  authorised  signature, 
VI,  863. 

Sender  only  bound,  not  addressee I,  37,  59;  II,  710;  IV,  780 

Binds   sender  using  blank  who   is  supposed   to  know   its  contents, 
I,  40,  70,  187,  464,  707,  716;  II,  370n,  867n;  VI,  803. 

Binds  sender  though  blank  mutilated II,  650 

Binds  sender  knowing  contents  of  blank,  though  not  using  it I,  1, 

671;  n,  669. 

Sender  not  bound  to  know  rule  requiring  use  of  blanks II,  867n 

Sender  or  addressee  not  bound  by  unknown  stipulation VI,  876n 

Sender  not  bound  by  stipulation  on  blank  to  which  agent  attached  mes- 
sage on  plain  paper   VI,  878n 

Stipulation  making  company  agent  of  sender,  without  liability,  as  to 
message  forwarded  over  connecting  line,  valid II,  751 

(20) — ^LiMirmo  Tiics  to  Present  Claim. 

Stipulation  reasonable  and  valid I,  531,  680,  643,  697,  707,  724; 

n,  481,  653,  867n;  III,  601,  014,  769,  779;  IV,  760n,  761n,  806n;  VI,  763, 

766,  824,  835,  875n,  876n. 

Unreasonable  and  void II,  862;  IV,  762;  V,  761 

Binding  effect,  question  for  jury I,  694 

Statute  declaring  void  not  unconstitutional IV,  799 

Prohibited  by  Kentucky  constitution   VI,  770 

Unreasonable  where  answer  impossible  until  after  expiration  of  time 

liHiited V,  772 

Applies  to  claims  for  damages  only,  not  penal^ II,  474;  IV,  705n 

Binds  sender  only,  not  addressee 11,  526,  638 

Binds  addressee V,  866n 

Binds  both  parties  if  message  related  to  business  of  both IV,  705n 

Does  not  bind  unless  attention  called  to  it I,  694 

Sender  bound  by  conditions,  though  he  never  read  them III,  614; 

VI,  876n. 

Time  runs  from  actual  transmission Ill,  660 

Does  not  apply  if  message  never  transmitted II,  466,  663;  m,  618, 

686n ;  V,  739. 
Delay  does  not  extend  time,  if  sufficient  remain  to  present  claim,  I,  631 
Notice  within  specified  time  after  knowledge  sufficient m,  769 
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Does  not  apply  where  amount  or  fact  of  loes  not  aacertainable  until 

time  expired IV,  731 

Waived  where  oral  claim  presented  and  offer  of  settlement  made  bj 

company  within  time  limited IV,  730d 

Does  not  apply  in  action  for  disclosure,  where  same  fraudulently  con- 

oealed  until  after  time  expired TV,  807n 

Error  to  instruct  that  time  does  not  begin  to  run  against  addressee 

until  he  learn  of  presentation FV,  809n 

Stipulation  reasonable;  fact  that  amount  of  damages  not  asoertained 

within  time  limited,  no  excuse V,  777 

Sufficiently  complied  with  by  notice  of  nature  of  claim IV,  808n 

Notice  to  mere  employe  insufficient I,  187 ;  VI,  763 

Not  sufficient  to  deliver  to  messenger  for  local  agent V,  855n 

Notice  may  be  given  to  agent  of  foreign  company  at  terminal  office, 

V,  853n. 

Operator  cannot  stipulate  that  day  message  limit  apply  to  night  mes- 
sage   m,  779 

Commencement  of  action  within  time  limited  sufficient  notice 

ni,  570,  660,  759;  IV,  811n;  V,  854n. 

Contra V.  854ii 

In  action  for  penalty,  failure  to  present  in  time  must  be  pleaded,  I,  787 

Evidence  sufficient  to  show  substantial  compliance Ill,  717 

Notice  claiming  for  damages  to  wife  only  not  effective  as  to  husband's 
suit VI,  878n 

(21) — ^Mental  Distbess  as  an  Element  of  Damages. 

Alone  warrants  recovery,  at  suit  of  sender IV,  806n,  809n;  VI,  756 

Contra  IV,  761n 

Proper  element,  at  suit  of  addressee II,  771,  791,  795,  815,  819, 

867n;  V,  781. 

Contra IV,  686,  838,  865 

Alone  sufficient  at  suit  of  addressee III,  670,  686n,  734,  750;  IV, 

731n,  799,  807n,  808n,  810n,  81  In;  V,  700n,  709,  754,  850n,  851n,  853n, 

864n ;  VI,  875n,  876n,  879n,  880n. 

Contra 1,  536,  663;  II,  566n,  588;  IV,  674,  686,  823,  834;  V,  739, 

768;  VI,  818. 

Though  proper  in  case  of  wilful  default I,  348 

Will   warrant  recovery,  without  other  pecuniary  loss  than  cost  of 

transmission IE,  736 ;  IV,  731n 

Contra IV,  674.  748 

Proper  element  to  enhance  damages  in  action  by  sender  for  delay, 

III,  570. 

Or  in  action  by  addressee^,  if  sender  his  agent  and  agency  disclosed  to 

operator   HI,  5g6 
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Will  not  warrant  recovery  in  absence  of  contractual  relations,  or  of 

other  injuries Ill,  686,  817,  820 

Contractual  relation  exists  where  message  in  reply  to  one  of  inquiry, 

IV,  656. 

Person  injured  may  recover  for  mental  distress  alone  if  message  shows 
its  probability,  Indiana  and  Texas  rule III,  640,  799,  805n,  806n,  807n 

In  Virginia,  must  be  connected  with  physical  injury IV,  829 

Physical  suffering  resulting  from  mental  distress  too  remote IV, 

829;  VI,  812. 

Husband  may  recover  for,  due  to  wife's  deprivation  of  medical  attend- 
ance   V,  851n 

Father  may  recover  for,  due  to  delay  of  telegram  inquiring  for  lost  son, 

V,  865n. 

No  recovery  to  either  sender  or  addressee  for  delay  in  delivery  of 

money  sent  by  telegraph V,  855n 

Proper  element  to  sender,  but  not  his  distress  at  sorrow  of  others, 

IV,  730n. 

Husband  may  not  recover  for  wife's  mental  anguish  alone. .  .Ill,  805n 

VI,  879n. 

Or  wife  for  husband's II,  795 

Considered  only  in  case  of  gross  negligence Ill,  820 

Not  proper  element  unless  company  could  reasonably  contemplate  re- 
sult   rV,  810n;  V,  855n 

Where  message  announced  death  or  serious  illness  relationship  need 

not  be  disclosed Ill,  768,  782,  805n;  IV,  807n;  VI,  877n,  878n 

Language  held  to  indicate  near  relationship. .  .Ill,  640,  799,  803n,  807n 
Language  insufficient  to   show  near  relationship  or  mental   distress 

probable  VI,  766,  878n,  879n 

Circumstances  insufficient  to  warrant   damages III,   804n,   812n; 

V,  85 In,  863n;  VI,  880n. 

Jury  can  estimate  damages  from  knowledge  and  experience  without 

evidence IV,  81  In 

Need  not  be  proven  by  positive  testimony V,  851n 

Various  amounts  of  damages  held  not  excessive  for  mental  distress, 

IV,  731n,  808n,  813n,  860n,  861n,  864n,  877n. 

Damages  held  excessive IV,  808n 

(22) — Office  Houbs. 

Usual,   Indiana  statute,  means  at  both   transmitting  and   receiving 

offices I,  814 

Company  has  right  to  fix,  varying  at  different  offices I,  814 

Not  bound  to  acquaint  sender  with  hours  at  terminal  office I,  814; 

V,  849n. 

Each  operator  need  not  know  closing  hours  at  other  offices I,  766 
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Company  not  liable  for  failure  to  deliyer  after  hours,  though  sender 
not  notified V,  853n 

Contracting  to  deliver  same  night,  cannot  prove  hours  at  tennimJ 
oifice V,  851n 

Not  bound  by  operator's  custom  to  remain  after  regular  hours,  V,  849n 

Regulation  fixing  reasonable  hours  for  Sunday  businesSy  valid.  .V,  856n 

(23) — ^Plkadino. 

Complaint  sufficient  to  warrant  nominal  damages I,  235 

Special  notice  of  probable  consequence  of  delay,  to  recover  for  mental 

distress,  must  be  pleaded T. II,  812 

For  Indiana  penalty,  need  not  show  addressee's  residence  within  free 

delivery  limit  II,  615 

Answer  held  insufficient  to  show  attempt  to  deliver  promptly.  .II,  525 
Allegations  of  contractual  relation  sufficient  to  warrant  damages  for 

mental  distress m,  586 

Complaint  sufficient  in  action  by  addressee m,  584 

Allegation  of  gross  negligence  will  not  support  judgment  for  exem- 
plary damages   HI,  805n 

Need  not  allege  that  message  ii  received  would  have  been  acted  on, 
IV,  730n. 
Defense  that  contract  nuide  on  Sunday,  raised  by  answer,  not  demurrer, 

IV,  730n. 

Complaint  need  not  allege  Sunday  message  for  necessity  or  eharity, 
rV,  760n. 

Complaint  must  allege  delivery  at  office  for  transmission IV,  762n 

Loss  calling  for  special  damages  must  be  pleaded IV.  782n 

Answer  held  sufficient FV,  806n 

Answer  that  message  cipher  and  unexplained,  improperly  stricken  out, 

V,  776. 

Complaint  must  allege  compliance  with  stipulation  limiting  time  to 
present  claim VI.  763 

Complaint  must  allege  that  message  reached  terminal  office,  to  recover 
Virginia  penalty  for  failure  to  deliver  promptly VI,  853 

Unrepeated  message  stipulation  held  sufficiently  pleaded VI,  876ii 

Complaint  sufficient  to  recover  nominal  damages  under  California 
statute VI,  88111 

(24) — Prepayment  of  Charges. 

Requisite  to  action  for  damages I,  755 

Contra I,  138,  857ii 

Requisite  to  action  for  penalty I,  645 

Failure  will  not  excuse  default,  where  agent  declines  to  receive  pay- 
ment     n,    653 
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or  accepts  telegram  and    sender    ignorant   that  prepayment  required, 
IV,  656. 
Of  additional  charge  for  delivery  beyond  free  limit,  unnecesBary,  V,  700 
If  withdrawn,  tender  counts  for  nothing V,  848n 

(25) — Rules  aitd  Regulations. 

Proper,  if  reasonable I,  487 

Must  be  reasonable I,  284,  320 

If  reasonable,  must  be  observed  by  customers I,  854 

Certain  held  reasonable  and  others  not I,  81 

Limiting  use  of  "ticker"  to  customer's  own  business  reasonablei,  I,  854 
During  strike,  reasonable  to  refuse  except  ''subject  to  mailing  or  other 

delay" I,  863n 

Requiring  transient  persons  to  deposit  for  answer,  valid. .  1, 777 ;  II,  851 
Limiting  time  for  delivery,  reasonableness  proper  for  jury. . .  .II,  834 

Fixing  free  delivery  limit,  reasonable Ill,  570 

Must  notify  sender  of  local  rule  at  terminal  office  for  extra  charge 

beyond  free  limit Ill,  701 

Providing  company's  messenger  agent  of  sender,  reasonable IV,  699 

Contra VI,  807 

May  adopt  reasonable  office  hours TV,  812n 

Fixing  free  delivery  limit,  unknown  to  sender  or  addressee,  no  excuse^ 
IV,  708. 

Reasonableness  of  rule  closing  terminal  office  after  certain  hour,  bur- 
den on  company VI,  880n 

(26) — Statutes.     (See    sub-titles    "Georola    Statute;"    "Indiana 
Statute."  ) 

Arkansas : 

Limiting  time  to  present  claims  does  not  include  those  for  penalty, 
II,  474. 

Imposing  penalty  for  refusal  to  transmit  does  not  include  delivery  from 
terminal  office IV,  662 

Statute  of  1885  repeals  former  statute II,  479,  481n 

Justice  of  the  peace  no  jurisdiction  of  action  for  penalty II,  477 

California : 

Stipulation  as  to  unrepeated  messages  does  not  excuse  company  for 

default  in  "great  care  and  diligence"  V,  799 

Complaint  sufficient  for  nominal  damages VI,  881n 

Michigan : 

Penalty  not  imposed  where  default  due  to  oversight  and  accident, 
VI,  779. 
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Minnesota: 

Does  not  permit  damages  for  mental  distress  alone .IV,  855;  V,  739 

Penalty  to  addressee  proper,  though  he  neither  paid  nor  suffered  loss. 

II,  625. 

Misaiaaippi : 

Acts  1886,  p.  91,  applies  only  to  delay  or  default,  not  to  error.. Ill,  684 

Action  for  damages  for  error  not  barred  by  previous  suit  for  penalty, 
UI,  684. 

Penalty  proper  wherever  obligation  and  default IV,  739 

*    Statute  satisfied  by  substantial  accuracy IV,  741 

Company  liable  for  long  delay  of  Sunday  telegram IV,  742n 

Missouri: 

Penalty  not  recoverable  for  ordinary  dispatch  sent  Sunday U,  634 

May  be  imposed  for  failure  to  transmit  at  all III.  687 

Transmission  includes  delivery Ill,  701 

Contra   IV,  743,  761n 

Attaches  though  failure  not  due  to  partiality  or  bad  faith IV,  762n 

Requirement  to  notify  sender  if  line  not  in  order  presupposes  knowledge 

by  agent IV,  761n 

Failure  to  comply  with  sixty  days'  clause,  aflSrmative  defense.. IV.  761n 
Does  not  violate  interstate  commerce  provision  of  federal  constitution, 

IV,  743. 

Nebraska : 

Exempting  from  liability  from  any  cause  named  in  blanks,  reasonable, 

III,  711. 

Avoids  stipulation  as  to  unrepeated  messages Ill,  717 

Prohibiting  limitation  of  liability  by  stipulation,  obligatory.  .  .  .V,  751 

Oklahoma: 

Does  not  violate  interstate  commerce  provision  of  federal  constitution, 

V,  758. 

Penalty  attaches  only  to  default  in  transmitting,  not  in  delivery,  V,  758 

South  Dakota: 

Makes  company  common  carrier IV,  783 

Has  no  extra-territorial  force VI,  875n 
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Tennessee : 

Addressee  may  recover  damages  for  mental  injiury  only II,  736 

Applies  in  favor  of  beneficiary VI,  836 

Virginia: 

Not  repugnant  to  interstate  commerce  provisions  of  federal  constitu- 

Uon  IV,  816;  V,  797;  VI,  853 

Does  not  allow  damages  for  mental  distress  alone IV,  829 

Wisconsin : 

Does  not  allow  damages  for  mental  distress  alone FV,  823 

Liability  under H,  848 

(27) — Sunday  Contracts. 

Void   I.  386 

Valid  if  for  necessity  or  charity I,  543 

Valid  if  to  relieve  suffering,  avert  harm  and  prevent  serious  loss,    II,  553 

Announcing  death  of  relative,  valid I,  543 ;  m,  586 

Summoning  a  physician,  valid Ill,  656n 

From  husband  to  wife,  announcing  unexpected  detention  from  home, 

valid   Ill,  687 

From  son  to  mother,  announcing  expected  arrival  of  friend,  invalid, 

IV,  706n. 

Necessity  must  be  made  known  to  company II,  553 

Penalty  for  false  information  by  company's  servant,  not  recoverable 

as  to  ordinary  Sunday  dispatch II,  634 

Message  accepted  Saturday  for  delivery  in  Germany  Sunday,  complete 

Saturday  contract       II,  455 

Message  received  Sunday  not  delivered  until  Monday  evening,  company 

liable  whether  or  not  necessity IV,  742n 

Georgia  penalty  not  recoverable  as  to  Sunday  telegram FV,  706n 

Complaint  demurrable,  not  showing  necessity  or  charity. . .  .FV,  706n 

Question  must  be  raised  by  answer,  not  demurrer IV,  730n 

Complaint  need  not  allege  necessity  or  charity IV,  760 

( 27 )  — Miscellaneous. 

Certain  government  messages  held  dispatched  by  telegraph  rather  than 
railroad  company    Ill,   668 

Law  of  State  where  contract  made  and  partly  performed  govenis, 
VI,  791. 

Action  properly  brought  in  such  State VI,  879ii 

Company  no  right  to  impugn  sender's  motive,  if  language  proper, 
I,  266. 

Company  not  liable  for  loss  pertaining  to  sender's  secret  purpose,  I,  280 
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Alteration  of  meBsage  not  proximate  cause  of  lose I,  163 

No  liability  on  message  presented  orally Ill,  682 

Questions  of  pleading,  evidence,  damages,  &c. . .  .YI,  874n,  876n,  878ii, 
879n,  880n,  881n. 

TELEPHONE — See,  also,  ABUTTnrG  Owmess  (1),  Appuaitcbs  as  Pbop- 
EBTT,  Constitutional  Law,  Conteact,  Dangebous  Afpliancbs^  Dis- 
crimination, Eminent  Domain,  Intebfebence,  Municifal  Contbqi. 

(2). 

Included  in  telegraph  in  statute 1,  687,  799,  863n;  II,  44,  407,  439, 

440n;  lU,  408,  471,  546;  IV,  260,  275. 

Contra,  in  Post  Roads  Act VII,  788 

Word   "telephone"   includes  all  usual   and  necessary   appliances 

n,  1,  14,  27. 

Instrument  of  interstate  conunerce II,  27 ;   m,  9 

Company  is  telegraph  company  and  has  right  of  eminent  domain, 

VI,  107. 

Common  carrier  of  news 11,  1,  14,  27;  VI,  679;  VII,  860 

Notification  required  in  toll  service  business VI,  679 

Use  of  highways  subordinate  to  that  for  public  travel  and  trans- 

portetion    HI,   366,   383,   400,  443 

Not  proper  street  use  in  New  York  city I,  662 

Proper  street  use  in  St.  Louis I,  801 

And  in  Louisiana I,  709 

Use  of  streets  in  reasonable  manner  with  municipal  consent  proper, 

IV,  73. 

No  equity  in  street  by  occupation  prior  to  electric  railway,  FV,  260,  275 

Subject  at  same  time  to  municipal  tax  and  license  fee V,  63 

Statute  imposing  license  tax,  Florida,  construed VI,  638 

Contract  of  local  with  parent  company  does  not  create  relation  of 

agency Ill,  701 

Improper   language  forbidden I,   471 

Conversations  over  telephone  as  evidence.  .1,  860n;  II,  880n;  III,  856n 

Acknowledgment  of  deed  by  telephone Ill,  855n 

Regulation  forbidding  use  by  another  party  for  toll   service,  valid, 

II,  394. 

Forbidding  use  to  call  messengers  not  employed  by  company,  void, 

II,  394. 
Regulations  must  not  relieve  company  of  duty  to  patrons. . . .  VT,  679 
Making  person  assisting  in  conversation  agent  of  patron  and  not  of 

company,  void   VI,  679 

Not  excused  for  refusing  connection  and  removing  instrument,  VII,  855 

Subscriber  in  default,  no  remedy  for  removal  of  wires VTI,  859n 

May  refuse  service  unless  use  of  extension  set  discontinued.  .VII,  867 
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Rates  may  be  fixed  by  Legislature II,  1,  14,  22,  27,  44 

Fixing  rates  is  legislative,  not  judicial,  function VII,  860 

Statute  fixing  maximum  rate,  injunction  granted VII,  878n 

Maximum  rate  statute  cannot  be  evaded  by  subterfuges U,  22,  27 

Right  to  service  at  fixed  rate  enforced  by  mandamus II,  14,  27 

Power  to  regulate  telephone  rates  not  delegated  to  municipality.  .II,  44 
Stipulation  fixing  minimum  charge,  held  reasonable VII,  878n 

TREES,  MUTILATION  BY  ELECTRICAL  COMPANIES. 

Municipal  authority  to  cut  away  limbs  where  necessary,  does  not 
authorize  entering  private  premises  and  cutting II,  282 

Company  laying  fire  alarm  telegraph  under  contract  with  city  cannot 
invade  private  premises  and  cut  limbs II,  286 

Company  liable  for  abuse  of  discretion  by  agent  cutting  trees.  .II,  296 

Telephone  company  may  with  municipal  consent  remove  limbs  without 
liability  to  abutting  owners IV,  219 

Telegraph  company  liable  for  trees  cut  by  employes,  superintendent 
being  negligent IV,  224n 

Street  railway  company  liable  to  triple  damages  in  trespass  for  cutting 
shade  trees IV,   224n 

Other  cases  on  right  of  abutting  owners  in  shade  trees IV,  224n 

Abutter  has  property  interest  and  right  to  enjoyment,  subject  to  con- 
venience of  public  travel V,  186 

Electric  railway  having  municipal  consent  to  use  of  street  may  trim 
trees  when  necessary ^ . . .  .V,  201 

Circumstances  showing  gross  negligence  in  cutting  by  telephone  com- 
pany     V,   203 

Charge  to  jury  in  action  based  on  cutting  limbs,  considered V,  199 

Employes  of  telegraph  company  properly  convicted  of  malicious  mis- 
chief for  cutting  shade  trees V,  186 

Sufficient  evidence  of  gross  negligence  of  telephone  company  disfig- 
uring shade  trees V,  203 

Ownership  of  trees  subordinate  to  police  power  of  municipality,  VI,  160 

Trespass  for  cutting  trees  by  telephone  company  with  municipal  con- 
sent, not  maintainable VI,   160 

Cutting  by  telephone  company  cannot  be  authorized  by  town  select- 
men     VI,   152 

Telegraph  lineman  not  guilty  of  malicious  mischief  for  cutting  in  line 
of  duty VI,  167n 

Telephone  company  not  liable  for  trimming  trees  with  municipal  con- 
sent, when  directed  to  remove  poles VI,  160 

Mutilation  warranted  only  by  necessity,  not  by  inconvenience  and  ex- 
pense    VII,  307 
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Steam  railroad  company  liable  for  cutting  wires  of  electric  street  rail- 
way     IV,  243 

Electric  power  company  liable  for  removal  of  telephone  wires  from 
fixtures   IV,  649 

UNDERGROUND  WIRES— Seb,  also.  Municipal  Ck)NTBOL. 

New  Jersey  subways  acts,  authority  under FV,  135 

Same  considered  and  applied IV,  173 

New  York  subways  acts  within  police  power  of  State,  to  which  con- 
tracts must  yield II,  176;  IV.  122 

Act  of  1884  construed  and  applied II.  210 

Acts  upheld,  especially  as  to  removal  of  appliances  after  failure  of 

owners  to  remove  them  upon  notice Ill,  142 

Act  authorizing  and  ratifying  contract  for  construction  of  subwaj? 

within   legislative   power Ill,    142 

Refusal  of  board  of  electrical  control  to  permit  companies  to  repair, 

no  excuse   for   non-repair ? Ill,  95 

Proposed  contract  of  board  of  electrical  control  with  subways  company. 

held  illegal    in,   132 

Permission  of  board  to  string  electric  light  wires  on  telegraph  poles. 

mere  license III.  127 

Various  applications  for  injunction III,  ISln,  141n,  150,  167 n,  168n 

Acts  apply  to  company  whose  franchises  were  obtained  before  their 

passage   IV.  122 

Do  not  violate  Federal  constitution IV,  122 

No  exclusive  right  to  maintain  subways  in  New  York  streets,  by  a 

subway  company V.  66 

Power  to  place  gas  pipes  under  streets  does  not  include  electric  light 

wires    V,    71 

Fire  alarm  service  wires  should  be  underground  in  residence  street. 

V,  125. 

Requiring  electric  wires  underground  within  police  power  of  St.  Louis, 

VI.  64. 

Franchise  for  subways  for  private  use  held  ultra  vires VI,  64 

Exclusive  municipal  grant  to  maintain  subways  and  control  all  under- 
ground wires,  void VI,  77 

UNREPEATED  MESSAGES— See  Telegraph  Coupaiuy  (19) 
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